E. x ex 

e x 1 ~ T — 

Oa 2 E 
uw. E T 


A 







— +. i > : 
IS OW *" | 
‘= . 2 ; 
LI s 2 
" di | e 
qe. a 
” 
* 








LAW RELATING : 
P f+. BRITISH, INDIS à 


‘- 








> fato 3À 
B 












- A 
» eS zs ! 
M o. 
a a 4^ 
á p 4 f n . 











PREFACE. — 


Tae present work is the embodiment and amplification of 
lectures delivered in connection with the Tagore Law Profes- 
sorship on the subject of Easements in British India. 

The lectures have been presented in the form of a treatise, 
with a view to greater practical utility than could have been 
obtained from preserving them in their original form, and have 


been amplified by the introduction of the cognate subjects of 


e Nuisances, Rightsiin Gross, and Licenses (see Ch: apters LV and 
XII). 

Part III of Chapter I contains a geographical sammary of 
the law relating *to Easement in British India as it rests in 
Statute, or otherwise, in the different provinces and Presidency- 
towns. 

The whole of the English Prescription Act and Indian 
Easement Act, and the material portion of the other principal 
Indian enactments relating to Easements, have been incorporat- 
ed in Appendices with references to the text. 

At the head of each Chapter will be found paged headings 

^ ofits contents, and marginal notes have been inserted throughout 
the chapters themselves, corresponding to the headings. This 
expedient has been adopted as a means of ready reference and 
a partial substitute for a lengthy index. 
The English and Indian Case law has been brought down to 
the end of 1903, but owing to the protracted, though unavoid- 
able, delay in going through the press, the only means of in- 
eluding the more recent cases has been in the form of Addenda, 
—end ån Appendix containing a summary of the more important 
* English rulings. 

In this connection, and in | reference to pages 80, SI, 85, to 

81 of the text, should be specially noticed the very — 
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decisions of the Appeal Court $ Warren v. Brown (1902), 
1 K. B, 15 (reversing Wright, J., and overruling Lanyfranali v 
Mackenzie and Dickinson v. Harbottle), and in Home x. Colonial" 
Stores, Ld. v. Colls (1902), 1 Ch., 202, on the question of what 
amounts to a substantial interference with ancient lights. See 
Appendix XII, Case Nos. (2) and (3). 

Further, the recent case of Cowper v. Laidler (1908). 
2 Ch., 337, forms an instructive and interesting addition to the 
text in Chapter Xl on the sut®ject of relief by damages or in- 
junction. See Appendix XII, Case No. 9. | 

The subject of Easements in British India has been dealt 
with from a practical, as well as an academical, point of view, . 
and frequent any] sometimes lengthy quotations have been made 
from English and Indian authorities in the hope of making the 
work not only of interest and value to students of law, but also © 
of utility to the higher branches of the legal profession and to 
practitioners in the lower courts of the mofussil where exten- 
sive reference to law reports is impossible. e 

My thanks are specially due to Mr. P. O'Kinealy of the 
Calcutta Bar for his valuable advice and assistance, at all times E 
most kindly and freely given, in the preparation of this work 
and the lectures on which it is founded. 

I must also express the obligation I am under to 
Mr. Justice Henderson of the Calcutta High Court, and to 
Mr. Knight and Mr. J. G: Woodroffe of the Üalecutta Bar, for 
having given me the benefit of their advice and experience pn e". 
various matters connected with the text and scheme of the book. 

I have further to acknowledge the assistance I have — 
derived from such standard English works as ** Gale on Easg- - 








ments " and ** The Law of Easements " by Mr. J. L. Goddard. 

In conclusion, I must thank Mr. R. Mitchell of the Cal- 
cutta Bar for his assistance in the correction of a large portiom 
of the proofs and for supplying me with notes on the Indian 
cases for 1903. 
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ADDENDA. 


P. 34. At end of footnote 3 read, *'* And see Budhu Mandal v. 
Malint Mandal (1903), I. L. R., 30 Cal. 1077." 

P. 35. Between first and second paras. read, ** And the inhabi- 
tants of a place may by custom have a right of way 
to a church or market,  Zrocklebank vw. Thompson 
(1903) 3 Cb., 344." >o — 

P. 35. Atend of footnote 5 read, ** See also Sri Narain Chowdhry 
v. Jodoonath Chowdhry (1900), 5 Cal. W. N., 147." 

P. 36. At end of footnote l read, same as on p. 35 at end of 
footmote 5. 

P. 50. As footnote to first para. read, ** As to the power of a 
Magistrate under this section, see Pasupati Nath Bose 
v. Nando Lall Bose (1900), 5 Cal. W. N., 67; Nali: 
Chandra Neogi v. Tarini Proshad Gupta (1901), 5 
Cal. W. N., 335." 

P. 72. At end of footnote l read, ** See also Greenhalgh v. Brind- 
lay (1901), 2 Ch., 324. The right of the adjoining 
owner to obstruct the light within the prescriptive 


- period can be exercised equally by a Railway Company 
as by a private individual, Bonner v. G. W. R. Co. 

(1883), L. R., 24 Ch. D., 1; Foster v. London Chatham m 
e- and Dover Ry. Co. (1895), 1 Q. B., 711, but not by a 


public body in whom the adjoining land is vested for a 
purpose inconsistent therewith, Boyce v. Paddington 
Borough Council (1903), 2 Ch., 556.” 

At end of footnote 1 read, “‘ See further Warren v. Brown 
(1902), 1 K. B., 15; Home and Colonial Stores, Ld. 
v. Colls (1902), 1 Ch., 302." uc 

Atgnd of footnote 2 read, * This decision has since been O- 

< reversed, and Lanfranchi v. Mackenzie and Dickinson — 
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v. 4larbottle overruled, by the Appeal Court in (1902), 
— 25, I" 
For a complete summary of the case “ See Appendix XII, 
Case No. (2) and further on the same subject, Home 
and Colonial Stores, Ld. v. Colis (1902), 1 Ch., 302, and 
Appendix XII, Case No. (3)." F 
P. 95. Atend of footnote 2 ese “Kalu Khabir v. Jan Meah 
(1902), L L. R., 29 Cal., 100." 
P. 98. At end of ovni 4 ** * See further Bailey & Co. v. 
Clark, Son and Morland (1902), 1 Ch., 649; Budhu 
Mandal v. Malint Mandal (1903), I. L. R., 30 Cal., 1077, 
Appendix XII, Case No. (4).” 
P. 102. Between the first and second paras read, ** And by the 
recent case of Budhu Mandal v. Malint Mandal (1903), 
p s I. L. R., 30. Cal., 1677, it was decided that the right 
to cause river water to flow across the servient tene- 
ment on to the dominant tenement for the purpose of 
irrigation by means of embankinents erected on the 
dominant tenement may be gained as ap Easement." 

: P. 103. At end of footnote 1 read, ** Burrows v. Lang (1901), 2 

— Ch., 502." 

P.103. At end of footnote 4 read, the same. 

P. 177. As footnote to third para read, ** An easement which is 

E | not a customary right need not be reasonable, Budhu 

D idm | Mandal v. Malint Mandal (1903), I. L. R., 30 Cal, 

— 1077." 

At end of footnote 1 read, ** And see Brocklebank v. 
Thompson (1903), 2 Ch., 344." 

At end of footnote 1 read, * For the view that actual 
continuous exercise is not essential to acquisition, see 
further, Budhu Mandal s. Malint' Mandal (1903), 
I. L. R., 30 Cal, 1077." 

At end of footnote 6 read, ** And see Hanbury v. Jenkins 
(1901), 2 Ch, 401. As to how a several fishery may 

be created by grant, and as to what process under the 

grant of a weir, see Hanbury v. Jenkins.” 

OAM end of footnote 7 read, ** See Hanbury v. Jenkins. This 
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As (ka) rend, “Right to keep a bund at a particular height, 
Narayana Reddi v. Venkata Chariar (1900), I. L. R. 
24 Mad., 202.” 


At end of footnote 4 read, ** But this does not prevent 
the presumption from long user of a legal origin by dedi- 
cation or actual agreement, for the right to discharge 
water from a highway on to adjoining land, S. C. on 
appeal (1902), 1 K. B., 690." 

At end of footnotes 4, 5 and 6 read, ** And see Attorney- 
General v. Esher Linoleum Co., Ld. (1901), 2 Ch., 647." 

At end of footnote 8 read, “See also Campbell Davys v. 
Lloyd (1901), 2 Ch. at p. 525." 

At end of footnote 8 read, ** Hanbury v. Jenkins." 

At end of second line of footnote land at end of foot- 
note 1 read, ** And see London «d N.-W. Ry. v. West- 
minster Corporation (1902), 1 Ch., 269." 


At end of footnote 3 read, * See also Mappin Bros. v. 
Liberty & Co., Ld. (1903), 1 Ch., 118." 

Between first and second paras. read, ** Encroachment on 
such space by an adjacent landowner cannot be lega- 
lised by possession for any length of time, nor is the 
consent of the highway authority effectual for such 
purpose, Harvey v. Truro Rural Council (1903), 
2 Ch., 638.” 


At end of footnote 1 read, '* Farvey v. Truro Rural Coun- 
cil (1903), 2 Ch., 638.” 

At end of footnote 2 read, “ See also Harvey v. Zi uro 
Rural Council (1903), 2 Ch., 638, where adjacent land 
has been laid out for the purpose, even of, private 
tratiic along the line of a public footway, and there 
are no circumstances shewing an intention on the part 
of the owner to restrict the publie to that particular 
line, a dedication to the public as a footway of all the 
surface of the new strip devoted to private traffic will 
be presumed, Attorney-General v. Esher Linoleum Co., 
Ld. (1901), 2 Ch., 647.” 


At end of footnote 6 read, “If the obstruction specially © 
affects an individual, and thereby becomes a private 
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nuisance, it may be removed by him, Campbell Davys 
v. Lloyd (1901), 2 Ch., 518, and see same case for the 
law as to abatement of a public nuisance on a high- 
way, and Appendix XII, Case No. (5)." * -" 

P. 200. At end of footnote 3 read, ** And see Ferrand v. Burgley 
Urban Council (1903), 2 K. B., 445." - 

P. 203. At end of footnote 2 read, ** Nor can a projection erected 
merely for the purpose of ornamentation be the subject 
of a prescriptive right, Vritta Kumari Dassi v. Puddo- 
manti Bewah (1905), I* L. R., 30 Cal., 503, S. C., 7 Cal. 
WiN 9049." 

P. 205. At end of footnote 2 read, '* Neither the lapse of time nor 
the religious scruples of neighbours can affect the right 

, to cut overhanging branches, Behari Lal v. Ghisa Lal 
. (1902), I. L. R., 24°All., 499." 


P. 220. Atend of footnote 3 read, ** And see Bailey & Co. v. Clark, 
Non « Morland (1902), 1 Ch., 649 ; and Appendix 
XII, Case No, (4)." 


P. 222. As footnote to second para. read, “f Asto the rights of 
riparian proprietors in an artificial stream, generally, 
or as subject to some special or larger right of one of 
themselves, see Bailey & Co. v. Clark, Son & Morland 
(1902), 1 Ch., 649; and Appendix XII, Case No. (4).” 


P. 228. At end of footnote 2 read, “See it also approved in the 
recent decision of Bailey & Co. v. Clark, Son and 
Morland (1902), 1 Ch., 649.” 


P. 235. At end of footnote 3 read, ‘‘ And see Narayana Reddi v. _ e 
Venkata Chariar (1900), I. L. R., 24 Mad., 202.” 


P. 254. As footnote to sixth para. read, “Under this section it 
would appear that if there has been user, a right enjoyed , 
by a vendor by reason of such user, whether licensed or | 
unlicensed, will pass to the purchaser. In such a case 
what has to be considered is the question of the fact of . 
the user, /nternational Tea Stores Co. v. Hobbs (1903), 
2 Ch., 165." à 


P. 259. At end of footnote 3 read, “See also Jeenab Ali v. Allab- 
uddin (1896) 1 Cal W. N., 151; Mani Chunder 
Chakerbutty v. Baikanta Nath — (1902), I. L. — 











( 
29 Cal. 363; 6. Cal. W. N, LXXVI. The principle 


applies equally to tenants with permanent rights; 

. Mani Chunder Chakerbutty v. Baikanta Nath Biswas.” 
P. 260. ‘As footnote to last para. read, “And see Quicke v. Chapman 
(1903), 1 Ch., 667, which decides that under an implied 


grant only such right of easement passes as the grantor 


) 


then has.’ 


P. 261. As footnote to second line of second para. read, *'*See 
Mulliner v. Midland’ Ry. Co. (1879), L. R. 11 Ch. D., 
611; /Vearerson v. Peterborough Rural District Council 
(1902), 1 Ch., 557. The same applies to any illegal 
grant. Prescription cannot run in such a case, ibid.” 

P. 277. At end of footnote 2 read, ** And see International Tea 
Stores Co. v. Hobbs (1903), 2 Ch., 165. f 

P. 280. In footnote 3 after Wheeldon v. Burrows read, ** See also per 
Stirling, L. J., in Union Lighterage Co. v. London Grav- 
ing Dock Co. (1902), 2 Ch. at p. 573, and at end of same 
footnote read, K. Chidambeara Rao v, Secretary of State 
(1902), I. L. R., 26 Mad, 66." 

P. 287. At end of footnote 1 read, ** But this rule is subject to 
the limitation that on a severance of tenements, the 
grantee of the dominant tenement is not entitled to 
any apparent and continuous easement, which would be 
inconsistent with the intention of the parties to be 
implied from the circumstances existing at the time of 
the grant. <An illustration of this limitation is to be 

e found in the case of a conveyance of a house with 
lights to the grantee under an agreement which also 
provides for the adjoining land being built upon, 

° Godwin v. Schweppes, Ld. (1902), 1 Ch., 926." 

P. 293. As footnote to end of second para read, “See the same rule 
-applied in Raja Suranani Venkata Papayya Raw v. 

* Secretary of State (1902), I. L. R., 26 Mad., 51." 

At end of footnote l read, ** Affirmed on appeal (1902), 2 

E Ch., 557." 

P. 364. At end of footnotes 3 and 4 read, “And see Union Lighter- 

— qge Co. v. London Graving Dock Co. ( 1902), 2 Ch., 

e 574.” A 














e 

( ) ^ 

As footnote to the words the enjoyment must be as of right, 
read, ‘‘ that is to say, nec precario." As to the meaning, 
of precario, see Burrows v. Lang (1901), 2 Ch., 510, and, 
Appendix XII, Case No. (8). e * 


P. 366. Between third and fourth paras. read, '* And upon the same 
principle it has been decided that payment for leave to 
use a way, Gardner v. Hodgson's Kingston Brewery Co. 
(1903), App. Cas., 229, and agreement for access of light 


to a window, Zaston v. zoe CESS 3), 1 Ch., 405, preclude 
the user being as of night.” 


: P. 365. 


. 944. As footnote 5 to last line but two of text read, ** And see 
Damper v. Bassett (1901), 2 Ch., 350.” 

P. 391. Between lines 4 and 5 read, ** Further it has been held 
that the exercise of the right to cause river water to 
flow across the servient tenement on to the dominant 
tenement for the purpose of irrigation need not be 
continuous, provided it has been exercised for the 
Statutory period during seasons of drought, when it 
could be taken advantage of, Budhu Mandal v. Maliat 
Manda! (1903), I. L. R., 30 Cal., 1077.” 

P. 398. At end of footnote l read, “ See further Badhu Mandal v. 
Malint Mandal (1903), I. L. R., 30 Cal., 1077, where 
the right in question was one to cause river water 

T to flow across the servient tenement on to the dominant 
— * tenement for the purpose of irrigation." 


E — 417. As footnote to first para. read, “See Ram Pershad 
x Narain Tewaree v. Court of Wards (1874), 21 W. R., 











* Ee | n & = 153, and infra the English authorities.” 
E = 419. SAt end of footnote 2 read, “ And see International Tea 
E cto Stores Co. v. Hobbs (1903), 2 Oh: 165." : 
— e: 
EP. At end of footnote 2 read, “ And Quicke v. —— > 
* * | (1903), 1 Ch. 





Ag 667." | = 
— At erd of footnote 3 read, * And see Cowper v. L4 | 
—— 2 — 337, and —* XII. Cone No. (9).” * 





CORRIGENDA. 
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6. In last line of fifth para. read o/ in place of 5y. 

IO.  ,, footnote 2, read 52 in place of 6 

ERR Vi * S o C2673) 3 » (41895). 

„ first marginal note, read variety in place of varie. 

35. ., footnote 6, read note 5 in place of note 2. 

49. „ sixth marginal note, read 7552 in place of 7525. 

57. „ second heading, read dissociated in place of dissasso | 


-— 


JD RE E EE. 


ciated. 
Delete fourth para. and in its place read, Zf a public right 
of way already exists, no private right of way can be ac- 
quired in derogation of ut, but if a private right of way 
already exists, the public right on coming into existence 
will not extinguish the private right, but will remain —— 
qualified to that extent unless there has beeri a release or —.— 
abandonment of the private right, or a public user in- 
z consistent therewith. E- 
|. P. 95. Iu lI. 22, read steam in place of spring. 
* P. 105. ,, footnote 1, read 7 Mad. H. C., in place of 2 Mad. H. C. 
s» para (5), ,3 presumption + 7 prescription. 11 
" first line, * presenta s. E prevents. — 
2S l. 8, read what in place of which. NA 
» L 29, „ ome degree of carein Sines of Sanaa aoa 
» l. 29, „ dismissing in place of discussing. | S — 
» footnote 1, read 389  ,, » 4A w -net TEE 
31. Delete third and fourth marginal notes. | is x T E 
382, desert at side of first and second paras. the m nE 
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BR — S 
) 
P. 405. Delete heading, on repaired as soon after the injury as 
possible, 450. 
- P. 433. In l. 20, read in the grant in place of on the part. 
P.434. ,,1. 5, ,, extent in place of estate. E 
EAM - 3794 ,, véceived  ,, p realised: 


P. 444. ,, second line of fourth para. read Aas in place of have 

P. 450. ,, 1.6, read Pulman in place of Palman. 

P. 450. Delete marginal note, or repaired as soon after injury 
as possible. Delete also last para., and in its place read 
It appears to have been a question at one time whether, 
the owner of the servient tenement was not under an 
obligation to repair corresponding to the servitude oneris 
ferendi in cases of support of one part of a building by 


——— 
P. 459. In l. 27, read dormant in place of dominant. 
E NOM V ho 2 » wright A x light. ‘ 
P. 470. ,, 1. 31, delete full stop after easements, and read that in 


place of That. 

P. 475. Read footnote 4 as footnote 5, and as” footnote 4 read 
(1868), L. R., 6 Eq., 177. 

P. 477. In last para. delete full stop after non-user, and in place 

of Thereby read merely. = | 

- P. 502.  ,, last line of footnote 1, read (7902) in place of (1901). 

P. 502.  , first line of footnote 1, read 5 Car. and P. in place of 

| 5C., p. and in second line of footnote l, read 7 Car. 
















* and P. in place of 7C., p. 4 
|» |. p.533. „ footnote 6, read 56 in place of 55. | * 
P. 535. ,, footnote 5, read Sin place of 70. — — 


| P.536. „ last line of footnote 1, read (7902) in place of (2901). 

E NAE 541. Delete heading Jn case of revocable license, licensor —— d 

ES And x w |. not revoke without reserving right, and in its place | z 

m is — * read, , Reservation of right to revoke mere license, phen 
_ In last heading read 567 in place of 587. 



























_ necessary. - 





4 
INI. 





* ( xvii-) 
read, In the case of a license to do something of a per- ; 
: ' manent character if the licensor desires to be able to 
| revoke he must expressly reserve the right when he ‘ 
1 grants the license, or limit it as to duration, otherwise 
he cannot revoke the license after the work has been 
P. 563. In l. 26, read /icensor in place of /icensee. 
i P. 563. ,„ footnote 9, read s. 67 in place of <. 60. 
> " 
& «P 
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tuo at alienum non lacdas, the law allows and imposes, under 
certain conditions, the benefit of certain other rights and the 
burthen o^ certain obligations, whereby the enjoyment of a 
mails land is*increased, and that of his neighbour correspond- 
ingly restricted. 

Though the very nature of rights, which are exercised over 
the property of another, obviously excludes them from the 
category of the ordinary rights of ownership, yet the associa- 
tion of the two classes of rights may be such as to make the 
former accessory or appurtenant to the latter for the beneficial 
or necessary enjoyment of a man’s property. 

Correlative to these accessory, or appurtenant, rights are 
the obligations resting upon the land in, upon, or over, which 
the rizhts are exercisable. The augmentation of rights, on the 
one hand, must be accompanied by a restriction of rights on 
the otber. 

There must be a breaking off, or subtraction of, a right or 
rights from the dominium or full ownership of some person, 
and the annexation of such subtracted right, or rights, to the 
dominium of another person, for the better or necessary enjoy- 
ment of that person's property. 

In this lies the true significance of the legal term ** Fase- 
ment." : 

It is an essential feature of an easement that it should be 
appurtenant to land, and, in that connection, exercised by the 
owner thereof, or in English legal parlance, by the owner of 
cae tenement over the land or tenement of his neighbour, and 
should, to that extent, impose a burthen upon it. 

Such burthen consists in the obligation of the latter person 
te suffer sometbing to be done or refrain from doing something 
qn, or over, his land or property for the advantage or benefit of 
the tenement to which the right is appurtenant. 

*  ]tis also an important characteristic of the right that it 
-should be associated with two tenements. It is not sufficient for 


he validity of an easement that it should be exercised over _ 


the land of another; it must also be annexed to the land of 


the person exercising it. » 


j ‘> 








The land to which it is annexed may be called the — 
Dominant Tenement or Heritage; the land over which it i$ 
exercised may be called the Serrient. Tenement or Heritage! . 

) J 

Here, then; we have some important conditions of a vad 
easement ; the tenement in respect of which the right is 
exercised, and to which the right is annexed or appurtenant > 
the tenement over which the right is exercised; the benefit to 
the former tenement ; the burthen on the latter tenement ; on 
the one hand, the full rights of ownership supplemented ; on the 
other hand, the full rights of ownership restricted. 

As familiar instance of easements may be mentione: rights 
of wav, rights to the passage of light, air, and water. 

Taking a right of wav as a familiar easement and applying 
thereto foregoing observations on the general nature of the 
right, we find that where a man acquires an easement of way , 
over his neighbour's land, or, in otber words, the right of passing 
amd repassing over it, be, to that extent, abstracts a portion of 
EC the exclusive rights of ownership existing in, his neighbour and 
des adds them to his own. : 

— C Ax Those rights appurtenant to land which are supplemented 
EX by the right to enjoy the profits of the land over which they are 
TRE o» exercised are called Profits à Prendre. 

As instances of profits à prendre, may be given the right 
of one person as the owner of a certain house or farm to- 
graze his cattle on another person's field, to take for use in 
his own house by himself amd the members of his household 
the fish out of another person's tank, or to take stones 
Tov - - from another person's land for the purpose of mending his 
ic NEM A profit à prendre has been described in English law as. . 
something taken from the soil or as the right to take a part. 
of the soil, or the produce of the soil. Se 
—. This, though merely a partial explanation of the legal UE 
ts ana entity to which the term Projits à Prendre is applied, is 
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— — Se i See ixfre, Chap. I, and Indian ® Manning v. Wasdale (1836), 5A. &. 
ES. E Mg ctii Bt, Y et 1882, =. 4. 2 Eatp 764.0 - à: 
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sufficient to mark some distinctions between easements and 
. profits à prendre. 

„It should be remembered that an easement, strictly speak- 
ing, is nothing more than a privilege appurtenant to land ME 
carrying with it the right to do something, or to require 
somethinz not to be done, on the land of another. 











But a profit à prendre includes not merely the privilege to 
do, but the right to take and use, and is therefore something 
more than an easement. a 





Further, while an easement, in its. strictest sense, can 
never import an interest in land, a profit à prendre which gives 
a right to take away a portion, or the produce, of another’s soil, ' 
may be said to be an interest in land to that extent. Moreover Yrs 
a profit à prendre, considered as a right, is an incorporeal 

a hereditament equally with an easement, but considered as a 
tangible thing taken from the soil may be called a corporeal ke 
thing. A 

Another point of ditference between profits à prendre and * 
easements is that the former cannot be claimed by custom 
whereas the latter can arise by virtue of a custom.' Upon 
these distinctions and others hereafter to be noticed rests the 





















= separate existence which English law has always allowed to : 

3x profits : à prendre. EN ix 

. Though distinguishable from Easements in these and other Analogy ag 

H respects, profits à prendre are analogous to the former rights a'a — ta 

m in the sense of being associated with two tenements. ke an —— T 
easement is a right to do something upon, or over, another’s ome 
land i in respect of the land of the person exercising the right, so 3 ; 





E E cd profit i à prendre must be not only something to be taken from 
Dp man's soil or the right to take something in such manner, 
E out also something to be used, or the right to use something, 
, or with reference to, the land of the person who takes it. In- 
her words, these two classes of rights possess the common 
tare of being what are called * rights appurtenant,” that is, - 
E erod to one tenement and exercised over another. 
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Fusion of 
profits à 
prendre in 
easements in 
Indian law, 
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Thus it has been said that “the owner of an estate may 
claim, as appurtenant to that estate, a profit to be taken in the | 
land of another, to be used upon the land of the party claiming 
the profits.” j 

Rights, otherwise easements or profits à prendre, bat 
falling short of the requisite standard by being unattached to 
any land of the person claiming to exercise them over the land 
of his neighbour, have the terms Rights in Gross and Profits in 
Gross applied to them. This subject will again be referred to 
at a later stage. 

The unwillingness of the English law to treat easements 
and profits à prendre other than as separate rights has not . 
been shared by the Indian Legislature, which, by the Indiam 
Limitation Act, XV of 1877, and the Indian Easements Act, V- 
of 1882, has placed both classes of rights in the category of ^ 
easements, and thus deprived profits à prendre of their distine- 
tive personality.* 

It is difficult to understand on what ground this fusion of 
the two classes of rights was intended to rest. 

If the change was intended solely for the object of bringing 
the Indian law into conformity with the continental systems of 
jurisprudence, it is curious that in none of the proceedings 
accompanying the progress of the Indian Limitation Bill and 
the Indian Easements Bill towards maturity, is there to be 
found any statement as to why in this respect the continental 
system was preferable to the Engiish, or more suitable to the 
requirements by this country. 

But if, as is more probable, the intention was to identify, 
as a matter of method or arrangement, two classes of rights _ 
between which there was asserted to be but a slender dis- 
tinction, and that, a distinction not always observed, the 
ground of the intention does not appear to rest on sound x 
conelusions. 
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3 Per Erle, C. J., in Bailey v. Stephens 1882, s. 4, and Chundee Chura Roy v. EN. 
(1862), 12 C. B. N. S. at p. 108, Shib Chender-Mendsl (1880), I. LL. Re 
? See Act XV of 1877, s. 3; Act Vof 5 Cal, 945., | EUG 











In the Statement of Objects and Reasons, accompanying the 
Indian Easements Bill of the 6th of November 1880,' the 
following passage occurs, namely :— 


“This,” referring to the explanation including profits à 
prendre in easements and following the definition of ** Ease- 
ment," “though in conformity with continental systems of 
jurisprudence, is in contravention of the English law, which 
reckons. for instance, as an easement, the right to take water 
from a spring on your neighbour's land, but denies that name 
to a right to take grass or gravel." 


Now the assertion that the right to take water from a 

spring on a neighbour’s land is an easement, appears to be 

based on what, it is respectfully sabmitted, is an erroneous view 

of the decision of the Queen's Bench in the case of Race v. 

m Ward? In that case the question was whether the action of 

the defendant in entering the plaintiff's close, doing various 

other acts incidental to such entry, and in taking water from 

a spring in the said close, could be justified by an easement 

foundel on custom, whereby the inhabitants of the township 

from time immemorial used to take water from such spring 
and carry the same to their houses for domestic use. 

It was argued on behalf of the plaintiff that the plea 
was bad since the right claimed was a profit à prendre and 
not an easement, and, therefore, could not, according to well- 
recognised principles, be claimed by custom. 











hae Bat the Coart held, and this is the key-note of the decision, 

that the water of a spring being res nullus, any one had a 

right to take it who could shew a right to enter the field from 

which it flowed, and that in the absence of any servitude or 

eustom giving a right to others, the owner of the field, and he 

alone, bad a right to appropriate it, for no one else could do 

* so without committing a trespass. 

The Court decided that an easement had been established 

^ @ by custom. : ^ 
p | 3 : 
po onm Fal Gazette oœ India, July— 2 (1955) 4 EK. & P., 202. eu Sena. t. * 
— ‘December 1550, Part V, p. 476. | AB AE PEE EE 
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E. * J 
dum But the easement found in the case was not the combine d T. | 
— right of going into the field and taking the water, but. he ie 

| right of the defendant to go into the field, when, having got - 
e there, he was at liberty to take the water of a Spring which = > z 


Was no man's property. 
If a spring cannot be the subject of property it follówe 

Ry that it cannot be the subject of an easement. 

e: For au easement is a right or privilege affecting the 
property of another, and by no possibility of reasoning can be — 
made anything else. | 

English Having considered the nature of-easements it will be — 
— — Rconvenient to notice the definitions of “ Easement " which are 2 
known to the English law, and which occur in the Indian Acts = 
relating to Easements. " | 
According to English law, an easement is a privilege 
without profit acquired in respect of one tenement by the owner 
thereof, whereby the owner of another tenement is restristed in " 

3 the full enjoyment of the rights incident thereto to the extent 

a: of being obliged to suffer, or not to do, something thereon for 

NUT. the advantage or benefit of the former tenement. 

PA xe The former tenement is called the ** Dominant Tenement,” | 

— and the latter the * Servient Tenement.” . = 

— Briefly, therefore, an easement is a right which the owner = "d 

of the dominant tenement has in, or over, the servient tenement 
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: for the better enjoyment of his land. : x 
— 1 v.Tupper. In Hill v. Tupper, Martin, B., deser ibed an easement ns ; E e 
Gr. D E. | right ancillary to the enjoyment of land." - ` i se 


The expression “ privilege without profit " marks an i impor- - 

tant distinetion in English law, already referred to, between. m 

Easements and Profits à Prendre. T s 

ES Thus it was said in am old E English case? that ** the word. * 

= . . F easement” is known. jn the law ; it is defined in the te 

á = _ thereof ; it is a genus to several. species of liberties which o Ii E 
man MAL ave in the soil of another without. n 

terest in >s LOT was s held to. be a — 
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an inhabitant of a certain parish to have a way over another 
, man's ground because it is an easement and no profit." 


Tarning to the interpretation contunel in section 3 of Inüian Limita- 
the Limitation Act which applies to the whole of British 197 oe x 
India, except such portion thereof to which the Indian Ease- 
ments Act applies, we find that “ Basement” ** includes a right 
not arising from contract by which one person is entitled to 
remove and appropriate for his own profit any part of the 
soil belonging to another, or anything growing in, or attached 
to, or subsisting upon, the land of another.” 
In the territories to which the Act applies, the effect 
. of this definition is to give to all easements a much more 
extensive meaning than that assigned to them by English law, 
and for the purposes of the Act to assimilate profits à prendre 
e with Easements’ 
As regards the Presidency of Madras, the Central 
Provinces and Coorg, the Limitation Act has been repealed by 
the Indian Easements Act, and Act VIII of 1891 has 
extended to the Presidency of Bombay, the North-Western 
Provinces and Oudh, the application of the Indian Easements 
Act and the repeal of the Limitation Act. 
Section 4 of the Indian Easements Act defines ** Easement " fndi«n Ease- 
as follows : - — | 
* An easement is a right which the owner or oceupier of — 
certain land possesses as such for the beneficial enjoyment of 
+ that land to do and to continue to do something or to prevent . 
and to continue to prevent something being done in, or upon, eri 
or in respect of, certain other land not his own." 
The explanation to the section includes in the expression - 
* “land” things permanently attached to the earth, in the 
expression **beneficial enjoyment, " possible convenience, remote 
*ilvantage and even a mere amenity, and in the expression “to 
| do something " tne removal and appropriation by the dominant 
—  eowner (that is the person exercising the right) of any a of | 












3 Chundee Chera Rogev. Shib Chunder — 
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the soil of the servient heritage (that is the land over which 
the right is exereisel) or anything growing or subsisting — , 
thereon. ] 

This has the same effect with reference to profits à prendre — 
as the above-mentioned clause of the Indian Limitation Act.. 

The words “possible convenience, remote advantage, or 
even a mere amenity " includel in the term “ beneficial enjoy- 
ment," appear to open the door to other forms of easements, 
besides those recognised by the English law. 

What these new forms of easement may be, is a matter 
which is open to question, no cases having arisen on the subject. 
It is to be regretted that none of the illustrations to the section 
throws any light upon thé possible application of such words, 
amd the matter must therefore remain in doubt until set at rest 
by judicial or legislative authority. 

it may be suggested that these words are wide enough to 
comprehend what may be called an easement of prospect, that is 
to say, a right to have a particular view unobstructed. The 


= English law hs refused to recognise such a right as an ease- 
Xe ment, distinguishing between matters of utility and necessity, 
— and those of mere pleasure. And this would appear to be 




















still the law in Bengal and other pora of India to which the 
Indian Easements Act does not apply.? 

This matter will be further discussed at a later stage." 
The foregoing definitions show that easements in India are 
capable of being exercised not only over actual land itself, but 
over things permanently attached to the earth, such as houses 
or buildings of any kind, or over anything growing on, or 
0 ë ~ attached to, or subsisting npon, land, such as woods, tanks, 
e o or rivers, 

















E P d dd The Transfer of Property Act (IV of 1582) contains. 
—. —  . Certain provisions relating to easements which will be considered | 
in my sixth chapter, but it contains no definition of easements. - i 


s ds | t X t Aldred's Case (1738), 9 Coke's Rep., ® Seo the observations of Peacock, — 
M *3 Attorney-Geaeral v, Doughty (1752), J., in Bagram v, Fehettranath Karformah ———— 
— ~ 2 Ves Sen, 453; and seo Dulion v. (1898) 3 B. le R, O. C. Jo, 18. (be 

R. de À oo —— L. R, 6 App. —— (82). "ERR V 
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Nor is the term “ Easement” defined in the General 
Clauses Act, I of 1868. | 
There „are certain rights analogous in some respects tO Easements in - 
easements, but in other respects differing materially therefrom “m= 
in connection with which the term Easements in Gross has 
been used as a mode of expression merely, and not as designat- 
ing a class of rights known to the law. 
The term Easements in Gross is legally inaccurate, and A misnomer. 
reflection will show that the use of such term in connection 
with the particular class of rights under discussion is a 
contradiction in terms. 
As distinguished from easements one of the main features 
of these rights is their independence of a dominant tenement.! 
Their enjoyment is altogether irrespective of the possession or 
. ownership of land? 
Thus, given that an easement must be connected with two 
tenements, the dominant and the servient, it follows that these 
rights, by reason of being unattached to a dominant tenement, 
cannot be regarded as easements. 
Moreover such rights being unconnected with the enjoy- 
ment or occupation of land cannot be annexed as incident to it.* 
They are merely personal rights, and are, therefore, incapable 
of assignment, whereas an easement is subject to no such 
disability.* 
In the case of Rangeley v. The Midland Railway Com- 
^ pany, Lord Justice Cairns clearly pointed out that there could 
be no such thing as an Easement in Gross. — 
lt will be of advantage to use his own words. He said :* ] 
“There can be no easement properly so called unless there be — 
e  bothaserviert and dominant tenement. It is true that in the - $e 
well-known case of Doraston v. Payne, Mr. Justice Heath is 
. reported to have said with regard to a publie highway that the 
= freehold continued in the owner of the adjoining — 
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to an easement in favour of the public, and that expression has 
occasionally, been repeated since that time. That, however, is 
hardly an accurate expression, There can be no such thing 
aceording to our law, or according to the Civil Law, as what 
| may term an Easement in Gross. An easement must be 
connected with a dominant tenement.” 
For these reasons the legal term ordinarily applied to 
eu. these rights is not “Easements in Gross" but ** Rights in Gross.” 
A familiar instance of a Right in Gross is a private right of 
way unconnected with a dominant tenement." 
Profits à Rights resembling profits à prendre, but falling short 
EI 7 thereof in the particular of being unattached to the land of 
the person claiming them are called Profits à * Prendre in 
(f ross. . 
Thus the owner of land may grant to a man and his heirs 
— the right to take all the wood or all the grass that shall grow 
EON upon the land of the grantor. The exercise of this right, 
— irrespective of any tenement belonging to the grantee, would 
T toe bring it within the category of profits à prendre iu gross? 
—— And as a right in gross cannot be claimed as appurtenant 
to land and is, therefore, no easement, because it is wholly 
3 unconnected with a dominant tenement and its necessities, so 
os Sane profits & prendre in gross are similarly distinguishable from 
— profits à prendre which are appurtenant to lands and limited to 
the wants of a dominant tenement.* * 

It. has been seen that an easement while vesting a right 
in the owner of the dominant tenement imposes a burthen 
upon the land which is the subject of the servient tenement, 
and that, to the extent of such burthen or obligation, there is a 
eartailment or restriction of the rights of the owner of the  , 
servient tenement. ` 
— Section 7 of the Indian Easements Act defines and illus- 
*e trates the rights which are capable of restriction through the 


wal. — of easements. 
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The section runs as follows :— 
Easements are restrictions of one or other of the following 
rights (namely) :— 


(a) The exclusive right of every owner of immoveable 
property (subject to any law for the time being 
in force) to enjoy and dispose of the same and all 
the products thereof and accessions thereto. 

(b) The right of every owner of immoveable property 
(subject to any law for the time being in force) 
to enjoy without disturbance by another the 
natural advantages arising from its situation. 


Clause (a) of the section deals with the exclusive right Exclusive 
of ev erv owner of immoveable property to enjoy the same and Tn x 
dispose thereof subject to any existing law. 

Clause (^) deals with a class of rights which will constantly “ Natural 

ý : rights" res. 

come up for discussion in this work, that is, ** Natural Rights.” tricted. 

Illustrations (5) to (j) provide instances of Natural Rights. 

These rights are regarded by law as the ordinary incidents 
of property, and any tortious interference therewith is an 
unlawful act for which the law provides a remedy. 

But all interference with these rights is not necessarily 
unlawful. 

Such interference may be the subject of an easement and, 
if so, will operate as a lawful curtailment or restriction of such 
rights. 

Illustration (4) to section 7 contemplates the case of a 
natural right being restricted by an easement known to the 
Civil Law as the Servitus aque ducende, that is to say, the right 
of diverting water which in its natural course would flow over 
or along the land of a riparian owner and of conveying it 


eto the land of the party diverting it, that is, the dominant. 


owner. 
The restrictive nature of such an easement is shown by 
the curtailment of the rights of the owner of the servient 


tenement. It subjects him to disadvantage by taking from him * 
the use of the ‘water, for the watering of his cattle, thé: | 
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irrigation of his land, the turning of his mill, or other 
beneficial use to which water may be applied.' 

Ways in which Having referred generally to the nature and some,of the 

— * —* prominent features of easements, it may here be'ndvisable te 
say a few words in answer to the natural inquiry as to how 
easements arise. 

Crested by act In referring to the creation and acquisition of easements, a 
distinction is to be observed between Easements and what are 
called * Natural Rights" Easements are created and acquired 

Natura! rights by the act or presumed act of man, whereas natural rights, as 

_ Stren PY ee will hereafter be seen, are by law annexed to land, and are 
enjoyed as a matter of course without the aid or intervention 
of man by every owner of land. - 


In British India easements may be created and acquired— 


























(1) By grant or covenant ; , 

(2) under the Indian Limitation Act and the Indian 
Easements Act by use or enjoyment of the 
right for a period of years or independently 
of such Acts by prescription ; 

(3) by virtue of a custom ; 

(4) by will; 

(5) by virtue of a legislative enactment. 


These modes of creation and acquisition of easements will 

be fully discussed hereafter. “The question whether the acquisi- 

— tion of easements in India must be evidenced in writing 

, depends upon various considerations. In the first place, there | 

sar ale mp in this country which requires that the actual 

; an of an easement, as distinct from its transfer, should be 
— in writing? As regards the transfer of an easement it may be 
. said that, inasmuch as an easement cannot be transferred apart 
from the dominant tenement, the transfer of the easement  - 
a involve p —— of the dominant tenement, and be* s ‘ 
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subject to the same rules of writing and registration. This 
matter will be further discussed in my sixth chapter? 

As to the number of Easements which are capab 2 of Macatee 
creation and acquisition, it has been said that there may be 
as many easements **as there are ways where by the liberty 
of a house or tenement may be restrained in favour of another 
tenement for liberty and servitude are contraries, and the 
abatement of the one is the being or enlarging of the other. 

The word servitude is borrowed from the Roman or Civil. Law 

wherein **servitus" or servitude meant an easement, though, as No new kind 
will be seen, the application of the term “servitus ” is more '* "ement 
extended than that of the term “ easement.” 

But the number of easements which are capable of enjoy- 
ment must not exceed in number those rights which the law 
has, in course of time, come to recognise as easements, and 
which the convenience or advantage of a man requires for the 
beneficial enjoyment of his property. 

A novel species of easement cannot be arbitrarily created Keypad v. == 
by an owner of land. This principle was first laid down by el 
Lord Chancellor Brougham in Keppel v. Bailey," which is a 
leading case on the subject. He said: * There are certain 
known incidents to property and its enjoyment ; among others, 
certain burthens wherewith it may be affected, or rights which 
may be created and enjoyed over it by parties other than the 
owner ; all which incidents are recognised by thelaw. . . . 

. . Soin respect of enjoyment one may have the portion and 


" the fee simple, and another may have a rent issuing out of it or 
the tithes of its produce or an easement as a right of way upon 
it or of common over it. And such last incorporeal heredita- 

m ments may be annexed to an estate which is wholly unconnected 


with the estate affected by the easement, although both estates 
were originally united in the same owner, and one of them was 
“afterwards granted by him with the benefit, while the other 





. was left subject to the burthen. All these kinds of property, 
i 

* ! See Transfer of Property Act IV of $ See Part II. 

* 1882, ss. 54 and 123; Registration Act, * Gale on Easements, 7th Ed., p. 19. 
pe . III of 1877, s. 17. — urine rg & K. at p. 535. 
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however, all these holdings are well-known to the law and 
familiarly dealt with by its principles. But it must not be 
supposed that incidents of a novel kind can be devised and 
attached to propertv at the fancy or caprice of any owner 
s...» s but great detriment would arise and mach 
confusion of rights if parties were allowed to invent new ^" 
modes of holding and enjoving real property and to impress 
upon their lands and tenements a peculiar character, which 
should follow them into all hands however remote." 

And in the well-known case of Ackroyd v. Smith, Cresswell, 
„J. said : “It is not in the power of a vendor to create any rights 
not connected with the use or enjoyment of the land and annex 





i us : them to it: nor can the owner of land render it subject to a y 
AM new species of burthen, so as to bind it in the hands of an 
7 —E 


But although an unknown and unusual kind of easement 
cannot be made appurtenant to land so as to pass with it into 
whatever hands the land may go, there is nothing to prevent 
an owner of land creating a perfectly valid obligation as between 
P bimself and Lis grantee.? 

For example, the right to enjoy an uninterrupted view 
i from a drawing-room window over a neighbour's property is 
E RM not a right which can be annexed to land so as to bind it in the 
E hands of assignees. Such a right, though enforceable by the 
grantee against the grantor, is of no avail against the grantor's 
assignees unless they took with notice of the right. In Leech 
v. Sehweder? Lord Justice Melluish said :—** The law will not 
allow the owner of land to attach an unusual and unknown 
covenant to the land, so that a man, who Buys the property in 
the market without knowing that it is subject to any such 
burthen, would find that some previous owner had professed to — 
— — ç bind all subsequent owners by an obligation not to obstruct the g 
008 00 view which somebody else would have from the windows of his * t 
EN . house. In such a case as that hee the man who makes ths 
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covenant is liable, yet those claiming under him are not liable 

at law, but the Court of Equity says that if a purchaser has 

taken the land with notice of that contract,.it is contrary to 

eqùity that he should take advantage of that rule of law to 

violate the covenant." ~ e 
Bat, says the Lord Justice in the case of well-known 











easements validly created, the right passes at law and the — 
dominant owner may maintain an action against the servient 3 
owner if the right is interfered with. | 
The two principal classes into which easements by reason Affirmative 
of their nature and the manner of their enjoyment conveniently $23. Negativ 
_ fall are “ affirmative " and “ negative." | 
Having regard to the definition of easements and the 
obligation on the servient owner either to suffer something to — 
. be done, or not to do something, on or over the .servient — 
tenement, the classification of easements under the terms affir- — 
mative and negative appears to provide a practical and useful — — 
division of the subject and to be founded on a logical basis. — — 
Moreover, this division of the subjeet was borrowed by 9 E = pt * 
the English law from the Civil Law as comprehending the most ^ mm — | 
: practical classification of easements, and until nearly - the a 
^ middle of this century remained unsupplemented, 4 da d 
In the edition of 1839 of Gale on Easements is found the “Continuous jene: 
first mention of a further divisioa of easements into **Continuous" tinuous,” R^ 


and ** Discontinuous,” ** Apparent " and ** Non-apparent." The ana mun os 
sume division appears in the subsequent editions of the work, Apparent.” e 2a 
and has been adopted in the Indian Easements Act in which : 


connection it will presently be noticed. 

— .. "This division of the. subject appears to have originated i in 
oe year 1804 in the Code Napoleon, and in this. connection it — 
be of advantage to quote the words of.Lord. Blackburn in _ — ag 
E. ^ C ay Dalton v. Ang DUE "Those wlio framed. the Code — : 
aT — ) d to Lj one aw. As — To facil ate | 
to i ntin innous and th thos se e at 

























i were apparent and non-apparent (Code Civil, Arts. 688, 689). 
| 4 Those divisions and the definitions were, as far as I can discover, 
Eu perfectly new, for though the difference between the things must 
always have existed, I cannot find any trace of the distincteon 
| having been takea in the old French law, and it certainly is not to 
5 be found in any English authority before Gale on Easements in 
= 1839." One of the results of the French legislation founded on 
— this division was a change in the French law of Easements re- 

— | lating to continuous and discontinuous easements. This change 
— was not, and has never been, received in English law.' 

Affirmative Easements have been defined as those which 
entitle the dominant owner to make active use of the servient 
tenement, or to do some aet which, in the absence of an ease- 
ment, would be a nuisanee or a trespass.’ 

Negative Easements have been defined as those which 
restrain the servient owner from exercising an ordinary right of 
ownership over his land. 

In other words, an affirmative easement may be described 
as a right to wse in a given manner the servient tenement, and 
a negative easement may be described as a right in the dominant 
owner to a forbearance on the part of the servient owner from 
using the servient tenement in a given manner.* 

used The terms ** continuous " and * discontinuous," * apparent" 
ù and “non-apparent” are used in the Indian Easements Act for 
. the division of easements, but no mention is made in the Act of - 
. the terms “affirmative” and “negative,” although they were 
E x contained in the bill of 1879,* and the bill introduced on the 
~ 6th November 1880.5 

appearance The terms “affirmative” and “ negative” are also mention- 

tiv el in section 26 of the Limitation Act XV of 1877, and were e — 


































whether Easements of support afirma 
tive or negative.” | 
* One of the six coditying Gilda 
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e to be found in the corresponding section, section 27, of the — 
Limitation Act IX of 1871, which has been repealed by the x cs E 






















"former Act. 
*To borrow the definitions given in section 5 of the Ease- Continuons —— —— 
ments Act, a continuous easement is one whose enjoyment is, OF nuons Base © 
may be, continual without the Act of man. — E 
A discontinuous easement, on the other hand, is one that eem Pv — 
needs the act of man for its enjoyment. p — 
Illustration (a) to the above section provides as an instance o — 
of a continuous easement the right annexed to a particular 02 ON 
person's house to receive light by the windows without obstrue- * IE 
tion by his neighbour. ee SS 
5 As an instance of a discontinuous easement, Illustration (^) “ a 
gives a right of way annexed to one person's house over Pre 
another person's land. Another instance of a discontinuous EL. 
“easement is the right to draw water. CH SN 
Section 5 of the Indian Easements Act defines Apparent — 
and Non-apparent Easements as follows :— Essentente, * m — 
An apparent Easement is one the existence of which is mente Ask i 
shown by some permanent sign which, upon careful inspection 5- 
by a competent person, would be visible to him. A non- 4 
apparent easement is one that has no such sign. « E cC EN 
The foregoing division of easements into ** continuous " and — 
' “discontinuous,” “apparent” and ** non-apparent " appears to - En - 
have been introduced into the Indian Easements Act more as a c CHE 
— _ eonvenient method of classification than as a means of supplying 2 4 
se a logical and practical division of the subject, though it is —— 


difficult to understand why the classification of “ affirmative ' e" | 
— * Ana “negative " has been omitted. i | m 4 3 
> This definition of “Apparent Easement” was taken Pyr v e 
- from the case of Pyer v. Carter, where it was said that ES 
= "apparent signs" must be understood not only these * 
* > which must necessarily be seen, but those which ——— 
— or known on a eareful Dapati Pass * pe | 
E — the — p : 


-p 
f 


















| 2t! ) ` e 
F- i 
* According to section 6 of the Indian Easements Act, am * - 
: easement may be permanent or for a term of years, or other , — 
F3 limited period, or subject to periodical interruption, or exercis- 





able only at a certain place, or at certain times, or befween — 
certain hours, or for a particular purpose, or on condition that- A 
it shall commence or become void or voidable on the happening 
of a specified event, or on the performance or non-performance —— — 
: of a specified act. | 
is Instances of limited easements occur in rights of way.  - 
A man may have a right of way for agricultural purposes 
only. Such a right is limited as it is not a right for alb — — 
purposes, and a man may grant a way for all purposes except 
that of carrying coals? A right of way can also be granted“ — — 
sabject to periodical obstruction or destruction by the grantor. 
In an old case it was held that “if a man have a right of way, 
through another man’s house, he cannot use it at unreasonable | 
hours, nor bring an action for stopping the way without notice 3 
and request to have it-opened.” i 
It has been said that inconsistent easements cannot 
co-exist, * 
In this respect easements and natural rights are alike | 
though the origin of the similarity is different. e, 
Natural rights, otherwise inconsistent, are through the 
operation of their legal origin, limited by each other so ns to- E 
obviate such inconsistency. — — E 
— Where, for example, two adjoining landowners possesses | 
= natural rights in water neither riparian owner cam use the — — 
.. water in such a manner as to interfere with the equal common _ iam 
right of his neighbour ; the rights of each are limited by the * 
righ a s apron Trans the limitations imposed arise out of té c 
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s Tomlin v. Fuller (1681), 11 
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On the other hand, the rule that easements inconsistent 
. with each other cannot co-exist, does not depend upon the 
origin of the rights themselves, but upon the legal prohibition 
which disables a servient owner from creating in favour of 
third person an easement which would be inconsistent with, or 
lessen the utility of, the easement already granted to the 
dominant owner. 
This prohibition proceeds upon the legal principle that a 
man cannot derogate from his grant. 
This principle will be noticed again in connection with the 
acquisition of quasr-easements. 
Although, as has been seen, inconsistent easements cannot S:bordinate 
co-exist, there is nothing to prevent a second easement being EVO 
acquired as subordinate to, although in its nature incon- 
sistent with, one already existing where the subject-matter 
admits of it. 
For example, where there is a right to a flow of water for 
the working of a mill, there is nothing to prevent a second 
easement being created for the diversion of the water in such 
manner as not to interfere with the full exercise of the first 
right.’ 
So in the case of rights in gross, it has been held in India, 
that the right of Mahommedans to erect a tazia on certain land 
and go thereon at the time of the Mohurrum was not in- 
compatible with the right of Hindus to go op the same land at 
Another period of the year.‘ 
‘Subordinate Easements are contemplated by section 9 of Indian 
° | : à : Easements 
the Indian Easements Aet. Under this section subject to the Acts, s. 9. 
provisions of section 8, which enable any one to impose an 
easement on his property according to the circumstances and 
extent of his transferable interest therein, a servient owner may 
impose on the servient heritage any easement that does not 
lessen the utility of the existing easements. 








s | —- 1 See Chap. Vi, Part IV, B. Q. B., P. 302 ; 37 L. Ji, Q. B, 116. . oy x * 
ze. = 9 Mason v. Shrewsbury and Railway * Ashraf Ali v. Jagan Nath KY. ere | 
A _ Co, (1671), L. R., 6 Q. B., 538. Í. R. 6 AIk, 497. — Du Met d 
uos * Rolle v. White (1898), b. R., 3 — zt] 
| tr delibere NE — 
* — : , * ys m ; 
‘ry = s " ~~ ; 
— — "s 
— D. * — ant i * 








Ils. (a) and Illustrations (4) and (b) to the section are instances of - 
" subordinate easements. | , 
A has in respect of his mill a right to the uninterrupted 
flow thereto, from sunrise to noon, of the water of B's stream. 
B may grant to € the right to divert the water of the stream 
from noon to sunset, provided that A's supply is not thereby . 
diminished.' 
A has in respect of his house a right of way over Bs 
land. 7 may grant to C, as the owner of a neighbouring 
farm, the right to feed his cattle on the grass growing on 
the way, provided that A’s right of way is not thereby 
obstructed.* ë 
«Accessory Accessory Basements, or secondary rights as they are 
eos — called by section 21 of the Indian Easements Act, or secondary 
s easements as they are designated in Gale on Easements,’ are - 
rights to do acts necessary to secure the full enjoyment of the 
A principal easement. 
a | They must not be confused with subordinate easements 
— which have already been described as independent and inecn- 
— sistent easements capable of imposition upon the same servient 
— | heritage when the subject admits of it. 
Ee. Indian Ease- Section 24 of the Indian Easements Act deals with acces- 
I « 9. sory easements, and after defining the conditions under which 
they are to be exercised describes them as * rights to do acts 
necessary to secure the full enjoyment of an easement." 
me. Illustration (c) to this section may be taken as an instance - 
EM. “of accessory easements. | 
EE — The illustration is as follows :— 
an A, as owner of a certain house, has a right of way over — 
a. E B's land. The way is out of repair, or a tree is blown down 
a: CHR and falls across it. A may enter on B^s land, and repair the | 
E — or remove the tree from it. — 
















This subject will be fully treated in my ger on the E 
Incidents. of Easements.” * | ET. 
TTA brief allusion to it is all that i is —— here. pee 
























Easements of necessity as comprising an important class Basements of | * * 
of easements deserve notice here. P decessit y oA 
The principles which govern their acquisition, transfer, 
n®de and éxtent of enjoyment, and extinction will be fully 
discussed in later Chapters.' 
It will be sufficient here to give a brief explanation of 
» — their natare. KF 
An easement of necessity is a right which an owner or eM 87 TSA 
occupier of land must of necessity exercise on, over, or in’ sha 
another's land for the enjoyment of his own. — 
The most ordinary instance of an easement of necessity 
arises where a man is unable to obtain any aecess to or derive 


` — any benefit from his own land without a right of way over his 
ueighbour's land. ; 
à The general rule as to a way of necessity is given by 


Mr. Sergeant Williams in his note to the well-known case of A 
Pomfret v. Rieroft? “So wken a man having a close sur- Pomfret v. — ES 
rounded with his own land grants the close to another in feo es ES 
for life or years, the grantee shall have a way to the close over 
the wrantor’s land as incident to the grant ; for without it, he 
cannot derive any benefit from the grant. This principle seems = = — 
to be at the foundation of that species of way which is usually DUK 
called a way of necessity.” Ex 
This statement of the law has been followed by the English 
Courts in subsequent decisions." * — 
On the same principle of necessity a right to dig minerals Other ea se - id E 
— . er the soil of another has been held to carry with it the right see — — 
to dig through the surface land to gain such minerals cr soil, — ^. — 
— amd when they have been gained to — them avez over the: Ag S i — 
land.“ — Were 
|. On the same principle a coal owner — tbe right to 
gt .dig pits in another's land nini pan id 
Es A E vm, 
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was held entitlel to the right, as incident thereto, of fixing 
such machinery as would be necessary to draw such coal from 
the pits.’ 

Clauses (a), (e) and (e) of section 13 of the Indian East- 
ments Act, deal with easements of necessity, reference to which 
will show that an easement of necessity can arise in favour of 
either the transferee of the dominant tenement or the transferor 
of the servient tenement according as the dominant or servient 
tenements is transferred or retained as the case may be and 
this is the case under the general law? 

With reference to this class of easements, it is important 
to remember that the necessity which gives rise to them must 
be an absolute necessity, not a matter of mere convenience or 
advantage. : 

So far as the Indian Easements Act is concerned, reference 
to the Statement of Objects and Reasons of the Bill shews that 
easements of necessity are to be regarded as rights which are 
absolutely necessary for enjoying property. | 

And this view has been taken by the Indian Courts in 
cases to which the Indian Easements Act has not applied.* 

In England, though there is a conflict of judicial author ty 
on the point, the better opinion is thought to be the same way.* 

That the necessity should be absolute seems consistent with 
the designation of the right and the requirements of reason. 
For it may fairly be said that if a man is to have an obli- 
gation exacted from him whereby, as may be seen from the . 
foregoing illustrations of easements of necessity, bis land suffers 

detriment, and he himself is put to inconvenience, annoyance, 
and even loss, such obligation ought only to be permitted as a 
matter of necessity. | | 

Mere inconvenience or disadvantage, suffered b; the domin- 
ant owner or oceupier, should not be the measure of the right. 


must be abso- 
lute. 
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3 Dard v. Kingscote (1810), M. & 
1:4. | 
2 See Chap VI, Part IV, A. 
—.9 Gazette of India, July to December 
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" Thus a man cannot exereise an easement of necessity over Only one way 


his neighbour’s property if there is any other means whereby hse 
he can enjoy his own property.! Nor can there be more than — 
one*way of necessit y.* 
That this rule might be incapable of applieation to tlie Query * TON 

natives of India under all eireumstances and subject to modi- —— koi 
fication whenever the existence of only one way of necessity dare ox > 
offered violence to the observances of caste has been mooted in 
a recent decision of the Bombay High Court. But no case 
has as yet arisen calling for a direct decision on this point. 

It is also a rale to be remembered in connection with ease- Limits of , 
ments of necessity that the extent and method of their enjoy- —— 
ment mast be limited to the purposes for which the dominant — 
heritage is transferred or retainel. For the present, this will 
be sufficiently explained by reference to Illustrations (a), (^) ~ 
and (n) to section 13 of the Indian Easements Act. 

Thus, if the dominant heritage be used for agricultural 
purposes only, the transferor retaining it or the transferee 
acquiring it ean liave a way of necessity thereto for agricultural 
purposes only. : 

It may be convenient to say a few words here on the sub- Quasicae < 
ject of quasi-easements, —— E d 

It is mentioned at this stage as these rights are included Indian — E 
with easements of necessity in section 13 of the Indian Ease- s. 13. EC 
ments Act. 

These rights mav be described as conveniences to which an 
owner subjects one part of his property for the benefit of another. 
Whenever such parts are separated by grant or devise on the 
part of the owner of what is called the quasi-dominant heritage, 

^ these conveniences, in the absence of a stipulation to the con- 
S trary, are 'taken as easements by the grantee or devisee.* 







0000 78 Wutsler v. Sharpe (1893), 1. L. R., 15 
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In like manner if the quasi-lominant heritage is retained, 
and the quasi-servient heritage is granted or bequeathed, these 
conveniences will wader the Act in the absence of a contrary 

intention expressed or necessarily implied be reserved as esse- 
ments by the person retaining the quasi-dominant heritage.! 

In England, and in India where the Indian Easements Act 
is not in force, the law must be taken to be, that where the 
dominant tenement is retained, these conveniences will not be 
reserved as easements without express words of reservation. 

7 These matters will be further considered in connection with 
the acquisition of easements.* 

|: is to be observed that, as soon as the parts to which the 
conveniences are attached, and on which they are imposed respec- 

— tively, are separated, the conveniences become easements, but 
as not till then. Hence, it is presumed, the term quasieasements. 
RE lilastration (e) to section 13 of the Indian Easements Act 
fa inv be taken as affording an instance of quasi-easements 
arising on the grant or devise of the dominant tenement. 
Zu That illustration is as follows :—A sells B a house with 
DE windows overlooking A’s lud which A retains. The light 
x M which passes over A’s land to the windows is necessary for 
| enjoving the house as it was enjoyed when the sale took effect. 
B is entitled to the light, and A cannot afterwards obstruct it 
by building on the Iad. 
e I now come to the subject of Natural Rights, or as they 
— — — mre sometimes called Natural Easements. 
& = $ FA Natural rights, as their name imports, are those incidents 

















; and advantages which are provided by nature for the use and 
Te enjoyment of a man's property. 
" T —— Thee rights are treated by law as the ordinary incidents 


E ey and annexed to land wherever lan: exists. 








ES. natural rights is to secure to the owner of land the full enjoy- - 





y speaking, it may be said that the function of 
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In illastration of these nataral rights may be noticed 
€: right of every owner of land to so much light and air as come 
vertically thereto ;' to the support of his land naturally rendered 
by the adjacent and subjacent soil of another person ;* and to 
the flow of water in a natural stream and to its transmission in 
its accustomed course.? — 
Section 7 of the-Indian Easements Act has already been Indian T Xs 
set out in connection with the restrictive natare of easements, —€— — 35 
and it again comes under observation here in connection with . 
natural rights. j 
The illustrations to the section furnish familiar examples of 
natural rights which it is not at present necessary to treat in . v 
detail. E 
It should be remembered that natural rights are by law Natural 
annexed to and are inherentin land ex jure nature, of nataral — 
right. Wherever, therefore, natural conditions exist for the 
vertical passage of light and air, the support of land, or the 
flow of water, the law requires that these conditions should not 
be distarbed, and for their proteetion creates — — 
natural rights. A 
These natural rights exist przmà race in all cases as between Exist ) rmd 
a landowner and his neighbour, otherwise, ns Mr. Goddard Casos be sail 
says in his work on Easements,* * no man would-be assured that Sar 
his land would not at any moment be rendered useless by a 
neighbour's act otherwise lawful, or a neighbour might deprive 
a landowner of the benefit o? certain things which in the course 
of nature have been ume for the common good of 
mankind." 
: : Further, natural rights: are rights in rem, that i is, enforce- Are di — 


^e able against all who may violate them, and they are affirmative 11 E 
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— either aW rights to do something or negative as Hele iet ES - 
m». every owner of immoveable property has, that his neigl — E x 
x shall not disturb the — ——— eger which he Amo 
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— It should be carefully borne in mind that natural rights, 

t ds although they are rights in the nature of easements and resemble 

them in some respeets, are distinct from them in origin and 

ae ~ otherwise. s 

Essential The essential distinction between easements and natural 
distinction 


= pee ease. rights appears to lie in this that easements are acquired restric- 

= o rra tions of the complete rights of property, or, to put it in another 
de way, acquired rights abstracted from the ownership of one man 

and added to the ownership of another, whereas natural rights 

i are themselves part of the complete rights of ownership, belong 

E to the ordinary incidents of property and are 7pso facto enforce- 

| able in law. 

ER. Natural Rights are themselves subject to restriction at the 

rh cd instance of easements. 

: Section 7 of the Indiun Easements Act classifies the riglits 
which are so capable of restriction. For example the natural 
right of support in a landowner may be restricted by virtue 

_ of an easement acquired by his neighbour or neighbours. Such 

AMET right may take the form of doing something in the adjacent 

x3 et or subjacent soil so as to cause subsidence. ; 

3 So also the right to restrict the natural right to an 
uninterrupted flow of water may be the subject of an easement.? 

The effect of the creation of an easement adverse to the 



















E natural right is to cause the suspension of the natural right 
Es during the continuance of the easement. : 
: Upon the extinction of the easement the natural right 





revives. | "i aT 
E Ineonsistent natural rights — — It has already 
been pointed out that there is a similarity between easements _ 
| Mo . and natural rights in this respect, but that the principle on =, 
* E. = * T which the right is founded is different. The rea%n that — 
; J natural rights can never be inconsistent - is this, that the : E 
(C daw for purposes of general benefit and convenience obviates ec 
— inconsistency — apight a arise Ar causin ag natural rights T. 
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to fit into and be limited by each other in such manner as to 

avoid conflict! | 

Thus ** natural rights are subject to the rights of adjoining 

ówners, who, for the benefit of the community, have and must 

have rights in relation to the use and enjoyment of their 

property that qualify and interfere with those of their neighbours, 

rights to use their property in the various ways in which 

property is commonly and lawfully used." ? 

Prim facie in this country,? as in England, every proprietor 

of land on the banks of a stream or non-ravigable river is 

entitled to that moiety of the soil of the river or stream which 

adjoins to his land, and the legal expression is, that each is entitled 

to the soil of the stream or river usque filium aquae. ‘* Of the 

water itself, there is no separate ownership ; being a moving  ' 
: and passing body, there can be no property in it. Put each pro- 
prietor of land on the banks has a right to use it ; consequently 
all the proprietors have an equal right, and, therefore; no one . 
of them can make such a use of it, as will prevent any of the 
others from having an equal use of the stream, when it reaches 
tóm. ...- 7" adh proprietors ** use of the stream must not | 
interfere with the equal common right of his neighbours ; he 
must not injure either those whose lands lie below bim on the 
banks of the river, or those whose lands lie above him." * 

It being understood that natural rights can never be 
inconsistent with each other, it follows that natural rights 
cannot be affected by each other. The user of a natural 
right, however long continued, would not impose a burthen 
apon another's land or affect his natural rights in any way.® 
d, ..5à See mpra ander Inconsistent Ease- 


— ments; WiAtv. Howard (1922), 1 Sim. 
* C St, 190, 24 R. R., 169; 1 L. J. gla 
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| | The topic of Licenses though forming the subject of an 
Shae em independent chapter deserves passing mention here. 

uL heir nature. In the first place, it should be carefully observed that 
UM there is a fundamental difference between Licenses and 
. Easements. 

A license passes no interest, nor alters or transfers pro- 
perty in anything, but is a mere personal right to do on the 
land of the grantor something which, without such license, 
would be unlawful : whereas an easement is attached to land, 
and so long as it continues, the benefit and burthen of it con- 
tinne also, and are enforceable by all and against all into whose 
hands the dominant and servient heritages respectively come. 

A familiar definition of license in English law is to 
be found in an old English case! where it was said “a dis- 
pensation or license properly passes no interest, but only 
WC makes an action lawful which without it had been unlawful : 
AUR C as a lieense to hunt in a man’s park : to come into his house ; 

cag are only actions which, without license, had been unlawful." 

In the present Indian law a definition of license is 
given in section 52 of the Indian Easements Act and runs 
as follows :— 

* Where one person grants to another or to a definite 
number of other persons, a right to do, or continue to do, 
in or upon the immoveable property of the grantor, something 
which would, in the absence of such right, be unlawful, and 
— sh right does not amount to an easement or an interest 
E c in the property. the right is called a license.” 
oe = ^ E — — character which attaches to a license when 
nh. — EX d —— with a grant renders it, with one exception, a 
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enjoyment by the licensee alone,* and for the — 











f ~, P * i E * í f E" 
“4 2 i Wo Y" 
4 U S e o ua LAL » 
e " * US 
jou i d 1 f» c 
r — pa Se - 
E b Mor E EI ^" 
DOW. 


Sa — ^. ro Ae b — | ate EV , i 
0 HF i =. y <% wn Pn 
> à, ii — 2 l ^ pe 


E ^ 

- d 

"E ET h 
"m n n 








> A — 

E f EE E 

\ m 

2: The exception abovementioned is provided by section 56 — 
- ofthe Indian Easements Act which lays down that in the Es 
absence of a different intention expressed or necessarily R= 
implied, a license to attend a place of public entertainment may — 

mE 

be transferred by the licensee, but that with that exception a E 
license cannot be transferred by the licensee, or exercised y m 

by his servants or agents, — 


When, however, 2 license is coupled with a grant to Licenses cow- ` 








the licensee and his assigns, it is assignable.! — = 
In the case already mentioned in connection with the Ei 
English definition of license, instances are given of what — — 
a grant may be. E = 
5 * Buta license to hunt in a man's park and carry away — 
* the deer killed into his own use ; to eut down a tree in a | E 
. man's ground, and carry it away the next day after to his Se 
own use ; are licenses as to the acts of hunting and cutting ^ 
down, but as to carrying away the deer killed, and tree cut X; 
down, they are grants.” Bo 
Thus = mere license is something quite different from a 
a license coupled with the creation of an interest in * 
immoveable property or right of easement. When that - E 
exists in a valid form, it operates as a contract or a gift FE P z 
or grant, and is subject to the same incidents, and is as ~  - 
binding and irrevocable as any other contract, gift or - eg 
=... grant? s. D 
C As the law provides for accessory easements or rights Accesory | 
— to do acts necessary to secure the full enjoyment of the | n 
E principal easement, so the law provides for accessory licenses E | Es pes 
CREE necessary for the enjoyment of any interest or the exercise of P p 
ZI any p right. ES 





Section 55 of the Indian Easements Act — that all, 
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=| Public Right«. The next class of rights to be noticed are “ Public Rights.”* 
E. By publie rights, I mean rights acquired by the publie in E 
general and resembling easements by being exercised over 
what in this connection, may be called a servient teneneent, 
bnt differing from easements, through being unconnected with 
a dominant tenement. 
Y men Those publie rights which, for the purposes of this work 
è ma deserve special mention, are public rights of way. 
It will be remembered that these rights being unconnected 
£^ | with a dominant tenement are not easements but rights in 
qom gross. i 
E In the case already referred to of Rangeley v. The Midland 
— Railway Co., Cairns, L. J., said :* * In truth, a publie road ^ 
AN .. er highway is not an easement, it isa dedication to the public * 
— of the occupation of the surface of the land for the purpose of , 
s passing and repassing ... z It is quite clear that it is a very 
LAE different thing from an ordinary easement, where the occupation 
aid remains in the owner of the servient tenement subject to the 
jr easement.” = 


Illustration (¢} to section 4 of the Indian Easements Act 
shews that these rights are not recognised as ‘easements by that 


Act. 










These rights are limited to the sight of the public in 
~ general to pass and repass along a road or highway. Any 
* / member of the Time using the — d for Ad ap EX 
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And in the case of St. Mary N ewington v. Hiiti it was &. Mary = 

- «said :! “The owner who dedicates to public use asa highway 57757 —— ET. 

* m portion of his land, parts with no other right than a rightof — . I 3 

passage to the public over the land so dedicated, and may exer- E 

eise all other rights of ownership not inconsistent therewith." s i 

Publie rights of way arise by dedication in favour of the How acquired. — — 

publie by the owner of the property over which the rights are RN 
exercised.’ 

It will be seen hereafter when further mention is made 

of the method of acquisition of this class of rights that the 





dedication from which they arise is founded on a presumption — 

_ derived from long and uninterrupted user on the part of the — 
public. m 
Such publie rights must not be confused with rights of Not to be cons E 


. way over land whicli are easements and acquired by a certain sasements = 


portion of the public, such as the occupants of a particular —— e 

number of houses.* of the publie, * 5% 

It is only by dedication that the general publie can acquire a — 

a right of way®; whereas the inhabitants of a particular place — 

ean acquire rights of easement over land by grant, actual or 2 

presumed, or by custom. E E 

. Easements are capable of being acquired under and by Customs and | a 

wirtue of a custom, but all customs relating to the use and arising by 
enjoyment of land are not easements. — 

| From what has been already said as to the nature and 

~ „malities of an easement, it wil be remembered that an E 

Am Seo wement is aright or privilege with or without profit which Ee. 

a! - one or more individuals ean exercise in respect of his or their co rM 

— . land for the advantage or beneficial enjoyment thereof in or — — .. M 
F gov over the land of some other person. : - M 











* — ra 
—* * p 


— © (1871), L. R., 7 Q B. — 4l “209, and Chap. IV. 
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— EN | Vestry of Bermondsey v.Brown (1865), B., 004 ; MM Aiea eee ae 
T AM = 3 —— 226; Rangeley v. The Midland mad Yusuf (1887), —— sgin Ea TS 
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An easement is not limited to one particular place or 
locality, but is capable of enjoyment wherever land, the 
subject of ownership, is to be found. 

A custom, on the contrary, is a thing of local birth, of 
exclusive application to a particular locality and to a particalar 
E- = portion of the publie, and in many cases exists independently 
v ac" z . of association with a dominant and servient tenement.! 
— — In Hammerton v. Honey, Jessel, M. R., in describing a 
custom, said :—* Now what is a custom? A custom. as I 
ae 0 understand it, is local common law. It is common law because 
x P nunaa it is not statute law; it is local law because it is the law of a 
p. 2 E. particular place as distinguished from the general common law." 


E h. Moreover a custom is not subject in all respects to the same 

B" o xo^ NER ÁE * * * * 3 E > 

HEP V principles which apply to easements. For instance. the rule ot 

peers reasonableness, which is one of the considerations in determining 
SER the validity of a custom, does not apply to easements.® 


In England the distinction between easements and customs 
has been clearly defined by judicial authority. 


Et In the case of Mounsey v. 7smay,* where the question was 
. whether a custom, for the freemen or citizens of Carlisle 
E n . to enter upon another man's land for the purpose of holding 


. horse-races there, was an easement, Martin, B., said :—“ In 


. One. of. the earliest. definitions of an easement with which we 
EU acquainted is in the Termes de la Ley, and it *is a 


cription, without profit, as a way or sink through this land.” 
ET n this defini ition custom is not mentioned, prescription is ; and 


T 


v A 
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wes’ 1 which appertains to many as a class." 


E CERE it therefo for e seems. to point to a privilege belonging to an indivi- 
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the first place, we do not think that this custom is an easement.. 


vi vilege that one neighbour hath of another, by writing or 


— 


ints ofa place may lawfally set * a. 
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ieee And “a eustom for the inhabitants of a parish to enter EC 


^ upon certain land in the parish and erect a M: ay-pole thereon, 
- and dance round and abont if, and otherwise enjoy on the land 
any lawful and innocent recreation at any time in the year is 
good." — 

In this country the principle differentiating easements — p xA 
i y : à Jagan Nothe — 

and customs laid down in* Mounsey v. Ismay was followed in a — 
ease where the right claimed by certain Hindus to go on a 
piece of land for the purpose of religious observances was held 
to be a right by custom rather than an easement, the right 
not being set up in respect of any dominant tenement? to 
which it was appurtenant, over a servient tenement subject 
to it.’ | — | 
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Bat although easements and customs are distinct in the Easement 
— v» 
. respects above noticed, there is nothing to prevent an eases custom. = 7 2. 
ment being acquired in a particular locality under and by |. -— = 
virtue of a custom. — 
This proposition will be found to. be supported by decisions = 
both in England‘ and in this eountry,? and has been endorsed O E 
by section 18 of the Indian Easements Aet. to ES 
This section lays down that an easement may be acquired Indie B as — E 
by virtue of a local custom, and that such easements are called 718. EX — 
eustomary rights. > e 
Illasfration (b) provides for the acquisition of a right of Right of p 
privacy by virtue of the custom of a certain town. EC 
The right of privaey — by custom has been recognised = 


by the Courts of this country.* : 4 A = E 





$ * Hail v. Nottingham (1873), L. R., 
Ec $E. D. 1 
O D S Ashraf Ali v. Jagan Nath asse, 
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cm E 35 fle deena v. Jones (1865), 1H. 





But the right of privacy is not a right which is inherent , 


in property, and unless established by prescription, grant, or 


as eee local usage, cannot be made the subject of an actionable = 





wrong.' o. 

In England the law appears to be that the Courts will not 
afford relief for the mere invasion of privaey* except on the 
ground of a breach of covenants 

The Indian Easements Act does not say how a local custom 
may be established. But it has been held.by the Allahabad 
High Court in a recent case* that the principle of the English 
common law that a custom is not proved if it is shown not to 
have been immemorial does not apply in the North-Western 
Provinces, and that the application of such a principle would 
be to destroy many customary rights of modern growth in 
villages and other places. In the same case the Court, in lay- 
ing down the principles upon which a local custom would hold 
good, and in observing that the Statute law of India does not 
prescribe any period for the establishment of a local custom, 
stated that “it would be inexpedient and fraught with the risk 
of disturbing perfectly reasonable and advantageous local usages 
regarded and observed by all concerned as customs to attempt 
to prescribe any such period.* 





Part 1H— History of Easements. 
Havine dealt generally, in the first part of this chapter, 


with the nature, some of the prominent features and divisions _ 


of easements, and with various other matters connected there- 








(00 © Per Markby, J., in Mahomed Abdur the English law wasfollowed ; and soe 
7 Rahim v. Birju Sahu (1870), 5 B. L. R., Chap. IV, Part I, B. (1), (^). 


9 Lord Manners v. Johaswn (1875), L 
R., 1 Ch. D., 673. 
Auf v. Ameerabili (1894), LL. R., 18 ae Sen v. Mamman (1895), Lb 
. Mad., 163; and see Chap. IV, Part I, 
B. (1) © 

"Chandler v. Thompson (1811),3 Camp., 
80 ; ‘Turner v. Spooner (1861), 30 L. J., 
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` with, it is proposed to devote the second part of this chapter to 
^ «short study of the history of easements. 

In the course of this historical sketch, reference will be | 
malle to the recognition of easements by the Roman law, their « 
subsequent incorporation into English law, and their recogni- 
tion by the purely Indian law, by which is meant Hindu anil 
Mahomedan law. 

Mention will then be made of the application of tbe. 
English law to India prior to the passing of special Indian 
enactments relating to easements, and the course of Indian — Ec x 
legislation will be traced. C aris 

Easements or Servitudes, which are inclusive of easements, Originof 2 

‘ are rights of great antiquity. 

A “The laws of every country mast necessarily recognise 
servitudes. — It has been well said that the origin of servitudes 
is as ancient as that of property, of which they are a modifi- 
eation."' 

By the Roman law to which it is now intended to refer Easements — 
on the subject of easements, is meant the fabric of law woh ESSE — 
originated in the Twelve Tables, was gradually developed **' A. 
through succeeding centuries and finally took codified form 
ander the Emperor Justinian in the sixth century after Christ. 

Turning to the Roman or Civil law, as it is sometimes called, — — — 

apon which the legal systems of most of the continental nations — 
^ are based, and from whieh the English common law has ~- 
borrowed many maxims of proved wisdom and utility, it is- I 
found that ewsements were recognised under the name. Of : 
Mervitutes or Servitades. is : 
The whole bundle of rights which went to on: 
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called by the Roman lawyers, ** jura in re alient," that is to say, 
rights over subjects of which the property or dominiwm was 
vested in another or others.! 

Such fragmentary rights or portions of the whole rights 
NS or bundle of rights called Dominium were given the name 





NT. of Servitutes, because the property, over which they were 
EL exercised, became subject to a sort of slavery, as it were, 


for the benefit of the dominant owner or the person entitled 
to exercise these separate rights over it. 

EI Bervitudo a The term servitade, however, meant something more 
mou n of wider than the duty or obligation resting on the owner or occupier 
Om. th of the servient tenement, and had a wider application in 
Roman law than the term easement usually has in English :_ 
for it was used also to express the jus serritutis, or the right 
We de corresponding with the duty, the jus in re alent, whilst the 
i term easement is generally used to express the right alone.’ 
—— Prasdial Ser- The Servitudes which corresponded with easements were 
Uum called Predial Servitudes, or servitudes relating to immove- 
ables, and Prædial Servitudes were called Rural or Urban, 
according as they relate] to land or buildings wherever 
situated.* 

For example, a rural servitade meant a right of way for 
Pak ee man, a right of passage for animals, watercourses, ete.’ 
E — —*. . . whereas an urban servitude meant a right of support to build- 

X D S CERCI M right to light, ete. 

WE "Prediíl] Sor- As an easement can be acquired by uninterrupted enjoy- e 
B — E onu ment of the right for a particular period of years, so, in 
by prescrip- — ]toman law, a title to a Prædial Servitude could be established — - 
—  * . in Roman law by uninterrupted enjoyment for a long period 2:28 
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« asements, but a wider application also, for it — o RE 
. profits à prendre.’ o ME E. x 
. B. English Law.— b» 


The origin and early growth of the English law relating c 
to Easements appears to be somewhat obscure. of Be 
There is no doubt that from the earliest times rights of ^w of E 
easement were recognised by the ancient common law of ood 
England. There are cases in the Year Books in Michaelmas Ec 
Term. 7th Edward EHE, and Michaelmas Term, 14th Hen. IV, 
fol. 25. in which the Court regarded it as settled law that if a 
man had an ancient house, with windows overlooking the land 
of his neighbour, through which light and air had been 
admitted from a time from which the memory of man ran not 
to the contrary, an action iy against any person who might k 
ob*tract «ach light and air? 
It is certain that the English law of Easements has — 
developed in a great measure under the influence of LL 
common law of England, but if we are reminded of Ww d a 
struggles of the ancient common law to find national expr "E 
amidst the conflicting influences of the customs of the slielent 
Britons, the laws of the Romans, Saxons, Dunes and —— 
. (ho upensiUly el ep em ae ee eee * 
will hardly be a matter of surprise to us. ^ n EE 
And this impossibility will become the more apparent — J 
when it ix remembered that “common law" is the custom 
7" of the realm, and grows ont of those rules and maxims relating — 
|. to the persons and property of men which receive the tacit = m3 
guarentee PES Stier Saves ef aay he siate ON — 
p fto, the ldflaraom sfiesting * be 
7 varied such origin mast bm 228% Aag dines 
gu __ Whatever theories there may bo av to the origin of the = 
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time, must have represented a fusion of Roman, Danish and- 
Saxon customs.! 

Equally certain is it that at a later period, namely, in the 

reign of Henry III, when the laws of Edward the Confessor 
and the Norman customs were found insufficient to form a 
system of law suitable to the then existing state of society, 
geese both Courts of Justice and Law writers were obliged to 
EE. adopt such of the rules of the digest or pandects of Justiniam 
bor | as were not inconsistent with English principles of juris- 
EM c prudence.* 
— Moreover the favour which Roman law has found in the 
vs * sight of English Courts of Justice is exemplified by the 
ee readiness of those tribunals to accept the guidance of the 
F. Roman law in cases where no direct authority could be cited 
i 





from the English books. 

To such effect are the observations of Tindal, ©. J., im 
the well-known case of Acton v. Blundell to which reference 
= will be made hereatter in connection with the undergroand 
E x flow of water. M 
— For these reasons, there seems little doubt that some of | 
| the Roman law of Servitudes has found its way into the | 
English law of Easements. 

Returning to the days of Henry ILI, and assuming that 
- from that time the Common Law of England began to take 
settled form, it behoves us to refer to the jurisdiction of the — 
Chancellor's Court, and to consider the reason of its introduc- 
tion and the effect that the doctrines of equity, which were the — F l 
outcome of such jurisdiction, had on the law of the land. p 

Opinions differ as to when the Chancellor’s Court, or t E 
give it its other name, the Court of Chancery, was introduced, — * 
-S but it is certain that the jurisdiction of Chancery was in fall on 
Em c operation during the reign of Richard II, and that its principal 58 
B function wag to remedy the defects of the common law.* re Cod 
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! See Reeves History of the English * (1843) 12 M 2s — | 
Law. * See or 
9 Gifford v. Lord Yarborovgh (1828), 2nd Eng. 
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s an easement was either by an action at law for damages or a suit 
in equity for an injunction. Under the present procedure, there 





s CO, 1575 


Thenceforward, until the passing of the Judicature Act, e 
1873, the doctrines of equity and the remedial powers of the 
Court of Chancery continued to expand and improve under the ^ 
fostering care and skilful treatment of successive Chancellors, 
and the jurisdiction of the Court was applied to meet the 
necessities of the times by the mitigation of the extreme rigour 
of the common law, and the interposition of mild and benefi- — 
cent doctrines suitable to the correction of injustice and the e. 








redress of grievances. E 

With the passing of the Judicature Act, 1873, the Judicature —— SEN 
present administration of law in England was established and '" pi E 
the separate jurisdictions of the Chancery and Common Law — 


Courts were united in the High Court of Justice for the 
purposes of the concurrent administration of law of equity.? 

By the same Act it is provided that, when there is any 
conflict between the rules of Equity and Common Law, the 
rules of equity are to prevail, and that the High Court has 
power to grant a mandamus or injunction in all cases where 
it appears to the Court just or expedient that such order should u^ 
be made. The Common Law Procedure Act, 1854, and Common Law — 
Lord Cairns’ Act, 1858, paved the way for the Judicature Act P'redure J x 
by respectively giving the Common Law Courts power to C*irn* ^. M 
issue injunctions and receive equitablé defences, and the dE 
Chaneery Court power to give damages in addition to, or in EM 
substitution for, an injunction. 

The result of these Acts has been to abolish the distinction 
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e L * * " * — $e 
between law and equity in disputes relating to easements, and Em 


to make equity a part of the law. . RE 1 
-- Prior to these Acts the legal remedy for the disturbance of NC 


may bea suit in the High Court for either purpose. 
As instances of the effect of equitable doctrines, as WE - 
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OMS may be noticed the case of an agreement in England, sis $- ble d 
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based on good consideration, being held a good agreement, and ^4 
as conférring a right of easement without writing, and the - 
CTER T : of the doctrine of acquiescence in connection with 
the acquisition of an easement by constructive grant. e 

The earliest definition in English law of the term ** Ease-  — 
ment " is to be found in an,ancient work called Termes de la 
Ley,! where an easement is described to be “a privilege that 
one neighbour hath of another, by writing or prescription, without _ 43 
profit, as a way or sink through his land, or sach like.” — 

The word “Easement ” itself appears to be of French or ~ 
Norman origin, and was probably introduced to the Common — 
Law of England at the time when the Norman Jarispradence — — 
began to make itself felt. 

There is no doubt as to the term “Profit à Prendre" 
being of French origin. ^ $ 


C. Indian Law.— | 

It seems elear that easements were known and recognised 
by Indian law, that is to say, Hindu and Mahomedan law, As of 
to Hindu law, “in Halhed's Gentoo Law, p. 162, which isa — 
translation of a compilation of the ordinances of the pandits, 
made under the direction of Warren Hastings, between 1778 — ue 
and 1775, it is laid down that ‘if a man hath a window in his | E 
own premises, another person having built a house very near 
to this, and living there with his family hath no power to — 
up that man's window ; and if this second person would make | x 
a window to his own house, on the side of it, that is, ome, 
the other man’s house, and that man at the time of constructing — 
such window forbids and impedes him, he shall not have power — — 
to make a window. If the drain of a man's house hath, fi | T 
long series of. years, passed through the buildings belong rit 
another person, that person shall not give impediment thors s to.” 
Many other species of servitudes are referred to in b. 
— * | 
— In another ark: the Vivada Chintamani, vari 
Ee 5 ments are pest at pages. 124 and, 125. i: l 






























— 
v 8 











3 





























As regards Mahomedan law, reference to the Hedaya, Mahomedan 
e  Hamilton's Edition, shews that a right in the nature of an * 
easement is acquired by one who digs a well in waste - ground, 
riz. that no one shall dig within a certain distance of it, so as 

to disturb the supply of water. 





5 are recognised and defined i in the same work.* : 
The right to discharge water on the terrace of another : 
is mentioned at page 146 of the same work. 
That there can be a claim of servitude is recognised at _ 
page 11. 


à D. Anglo-Indian Law.— 


Prior to the passing of special Aets relating to easements, 
the development of the law of Easements in British Inlia was 











* almost invariably accompanied by the application of English 
principles. "m 
Generally speaking, as regards the mofussil, the rule which Law of mofas- _ 

has been established by regulations in Bengal? and Bombay‘ ` * — 

and recognized by the Fadian Courts,® that i in the absence of "w = 

any law or well-established custom existing in India, and 

applicable to the particular ease, the principles of justice, equity, —— — 

and good conscience are to apply, appears to have for its v E 

; F s — 
| corollary that, where the usages and habits of the people of: Justico, a E 
— —  ludia admit of it, the English law may well be taken as the odd — Zen 
a measure and standard of such principles And on this subject “cience.” i^. ; 
= © 1P, 132, and see judgment of Norman, — (1883), L. R, 111. A.. 10. — — 
J, in Bagram v. Khettrunath Karformah 9 See Soroop Chunder Harrah v. Trony- E v 
n 41369), 3 B. L. R., O. C. J. at p. 37. lokho Nath Roy (1868), O W. R., 20; `~ — a k 
| 00$ Pp. 136—155. Molloo March & Co. v. The Court of 7f A 





c. "Ben. Reg. IIL of 1793, s. 21; Ben. Wards (1872), L. R, I. A., Sup. Vol at — 
(0 Reg. VI of 1795, s. 31. p.100; Ram Lal! Singh. Lill Diary = = 


ss * Rom. Reg. IV of 1827, s. 26. Tow 















— v. dioit nel : 10 Cal. at | 
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it will be useful to quote from the judgment of Peacock, C. J., 
in the Full Bench case (on appeal from the mofussil) of Soroop =~ 
Chunder Hazrah v. Troylokho Nath Roy,! in which the English 
law was applied. 

* Now, having to administer equity, justice, and good 
conscience, where are we to look for the principles which are 
to guide us? We must go to other countries where equity and 
justice are administered upon principles which have been the 
growth of ages, and see how the Courts act under similar — - 
circumstances ; and if we find that the rules which they have 
laid down are in accordance with the true principles of equity, — - 
we cannot do wrong in following them.” 


of Presi- As regards the presidency-towns, however, a different 
= eacy-towns. rule has been observed under the jurisdiction of the Supreme 
and High Courts as to the law to be applied. i 


By virtue of the provisions contained in the Charters 
constituting these Courts, English law is to be administered in 





EV all cases except those relating to inheritance or succession to = 
pee lands, rents, and goods, and all matters of contract and dealinz 
po between party and party in which a Hindu or Muhammadan is a 


defendant, in which case the Hindu or Muhammadan law, if — — 














E any, must be applied.’ 
PT In eonformity with these provisions, High Courts have felt 


themselves bound to apply the English law in cases of easements - 
arising within their jurisdiction. 
^ a And in further testimony to the application of English , = 
| Principles principles to the subject of easements in India, whether in cases | 
"as arising in the presideney-towns or in the mofussil, may be — 
noticed the observation of Mr. Whitley S Stokes in the Statement — 2 
ED. of Objects and Reasons accompanying the introduction of the * z 
B —- Easements Bill of 1850,* to the effect that the law of —— 


EN. ^ ——— (6,9 W. R., 930. - 5 Besium v DS "eS 
Er * LI Webbe v Lester, 2 Bom. H. ba at (1869), 3 B. L. R., 0. 0.J3,1824 n. 
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© p58; see also, as to the extent of Eng- Mohan Banerjee v. Elliot (1870), 6 B. = E 
— 0 fish law to be administered, Broughton's R., 85 ;-ModAooscodun Dey v. Bisson 
E (evil Procedure Code, VIII of 1859, 4th — Dey — L.R,36l . 
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<< ed, pë 898; and Morley's Digest, Vol. — * Gazette of India, 1880, P T. — 
E. : 3 Ex possi ette Introduction. — — Dec., p.476, ^ EM on 
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* being just, equitable, and almost free from local peculiarities, 


has, in many eases,' been held to regulate the subject in this 


country." 
E. Repealed Indian Enactments relating to Easements.— 


Under this head the Acts requiring notice are the Limita- 
tion Acts, XIV of 1859, IX of 1871, and XV of 1877. 

Act XIV of 1859 was repealed by Act IX of 1871, which 
in turn was repealed by Act XV of 1877, which itself, so far 
as the definition of ** Easements " and sections Z6 and 27 are 
concerned, has been repealed by the Indian Easements Act, V 
of 1882, as regards the territories to which the latter Act applies. 


iT A 


Indian Limita- 
tion Acts. 


A -F ^4 


All these Limitation Acts applied to the whole of British Act XIV of 


India, and although Act XIV of 1 
expressly referring to easements, it is noticed here as a matter 
of historical interest in connection with the inclination shown 
on the part of the High Courts of Bengal and Madras, at a 
time when there was no precise rule in the mofussil as to the 
period of uninterrupted enjoyment required to establish an 
easement, to avail themselves of the analogy offered by section 
1, clause 12 of the Act, and to fix twelve years as the extent of 
such period. But the Bombay High Court declined to accept 
such analogy on the ground that the long-established law of 
Dombay required a period of twenty years for the establishment 
of an easement.* 

The first Indian Act which expressly recognized Easements 
was the Limitation Act, IX of 1871. 

It contained no interpretation of “ Easement” as is found 
iu section 3 of the Limitation Act, XV of 1877, but by section 





* In Bengal, Bagram v. Khettranath (1869), 5 Mad. H. C., 6, 23, 24 ; Krishna 


t al : x d 1 
859- contained no provision 85 





Karformah (1869), 3 B. L. R., O. C. J., 
13; Bhuban Mohan Banerjee v. Elliot 
(1970), 6 B. L. R., 85 ; .Modhoosoodun 
Dey v. Bissonath Dey (1815), 15 B. L. R., 
361. In Bombay, Cullian Doss Kirpa- 
ram. v. Cleveland (1862), 2 Ind. Jur., O. 


S., 16 ; Ratanji H. Bottlewalla x. Edal- 
jt H4 Bottlecalla (187, 8 Ea. H. C., 


.0.€. J., 18J. In the mofussil, Ponnu- 
smemi Tevar w. The C&lector of Madura 


Ayyar v. Vencatachella Mudali (1872), 
7 Mad. H. C., 60; Morgan v. Kirby 
(1578), I. L. R., 2 Mad., 46. 

3 Joy Prokash Singh wv. Ameer Ally 
(1868), 9 W. R., 91: Ponnusa:mt Tevar 





v. The Collector of Madura (1869), 5 Mad. —— 


H.-C. at pe Ziv .-" 


* Narotam Bapx v. Ganpatrac Pandu- 


rang asa, 8 Bom. Bs C., 69. 
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Act IX of 1871. 


Section 27. Be 
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27 it provided for the acquisition of an easement, whether 
affirmative or negative, by the enjoyment of such easement, as 
of right and without interruption, for a period of twenty years. 

By section 28 of the same Act in computing the «aid 
period of twenty years, provision is made for the exclusion, 
as against the reversioner, of the time for which any easement, 
other than easements of light and air, was enjoyed on or over 
his property during the continuance of the interest of his 
predecessor in title, whether for life or for a period exceeding 
three years. 

And inthe second schedule annexed to the Act, Articles 
31. 32, 40, and 118 provided for the limitation of suits for the 
disturbance of easements by the period of two years and six 
years respectively, and Article 146 provided for the limitation 
of suits for declaration of rights to easeinents by the period of 
twelve years. 

Article 31 related to a suit for damages for the obstruction 
of a way or watercourse, Article 62 toa suit for damages for 
the diversion of a watercourse, and Article 40 to suits for 
damages for the disturbance of other easements ; whilst Article 
118 related to suits for which no period of limitation was 

rovided elsewhere in the schedule.’ 

Act XV of 1877, which repealed Act EX of 1571, introduc- 
ed into its interpretation elauses in section 3 the following 
paragraph relating to easements :—. 

“e Basement" includes also a right, not arising from 
contract, by which one person is entitled to remove and 
appropriate for his own profit, any part of the soil belonging 
to another, or anything growing in, or attached to, or subsisting 
upon, the land of another." | m | 

As has already been seen, this provision has introduced 


into Indian law a fusion of easements and profits & prendre. 


Further, sections 26 and 27 of Act XV of 1877 contain 


| the same provisions regarding easements as those which were 
embodied in the corresponding sections 27 and 28 of the Act 








ue of 1871, except that section 28 of "he latter Act expressly 
e E » ; , | H E | > = 
= a For the application of this article see Chapter MM, Part ITI (5), 
UM - ou Er HRS 2. 
er Si NL SEE LAM —— 
Ei — * ar» Lh T T. * rat — 1 | ce 
AES perque Boe ME, et tee. a et a Oy l + 





v 
3 bs 
— s 
Pisis: mas, c 
Ze = 
L4 "1 " 


Ar DA 
J Se í 


































3 CA) | — 
excladed easements of light and air from its operation, and that 
^ section 27 of the Act of 1877 applies to all easements.! ~ 

Articles 36, 37, and 38 of the second schedule corre- 
spond with Articles 40, 31, and 32, respectively. of the 
previous Act, but differ in the respect that Articles 37 and 
38 make three vears instead of two years the period oft 
limitation. 

Further, Article 120 of the Act of 1877 corresponds with 
Article 118 of the Act of 1871. 

Subjeet to the provisions of section 26 with reference to 
easements aequired by long enjoyment, Article 120 governs 
suits for injunction to restrain or remove the disturbance of 
easements.* 

In Act XV of 1877 there is no article corresponding with 

* Article 146 of, Act IX of 1871. The articles of Act XV of — 
1877 have not been repealed by the Indian Easements Act, and i$ 


therefore govern the limitation of suits relating to easements — E 
in the whole of British India. They are mentioned at this Vo pu ERES 


: 


stage in a consideration of the whole Act. | E 

It has been laid down by the Privy Couneil that the object Object rad ; 
of Act IX of 1871 was to make more easy the eati oa 
ment of rights of easements by allowing an enjoyment of — 
twenty years, if exercised under the conditions preseribed by — 
the Act, to give without more, a title to easements, but that 
the Act was remedial, and was neither prohibitory nor ex- 

^ haustive. 


Under it a man might seqaine a title who had no other — 
right at all, but it did not exclude or interfere with other Au EH. 
and modes of — — easements.* NEU 
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.— ^ Reasons in tbe Indian Limitation Bill p.113). ad m 
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( 195.) 


This decision has been followed by the Indian Courts with 
reference to the Act of 1877.' 


F. Unrepealed Indian Enactments relating to Easements.— 


It will be convenient to notice these Acts in chronological 
order. 

Act VIII of The first Indian enactment we find on this subject is Act 

jand (i — VIILof 1873, an Act of the Governor-General in Council entitled 

a (9. “The Northern India Canal and Drainage Act," and applying 
to the Punjab, North-Western Provinces and Ondh, and the 
Central Provinces. 

Compensation. By section 8, clause (A), it is provided that compensation 
will be awarded by Government as regards damage done in 
respect of any right to a watercourse or the use of any water 
to which any person is entitled under the Indian Limitation 
Act, 1871, Part IV (with which Part IV of the present Limi- 
tation Act, XV of 1877, corresponds). 

Clause (7) of the same section provides how the amount of 
such compensation is to be determined. 
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Compensation By section 32, clause (b}, of the same Act no claim is to be 
; cg made against Government for compensation in respect of loss 


caused by the failure or stoppage of the water in a canal by 
reason of any cause beyond the control of Government. 


Bengal Act, The next Act in order of time is an Act of the Bengal 
E $t of 1876, * ° ; - "T: * * 
2X aba. (9). Council, Act III of 1876, called ** The Bengal Irrigation 
DET. Act." 
<i tee peneation. By section 11, clause (g), of this Act it is provided that 
— compensation may be awarded as regards damage done in 


respect of any right to a watercourse or the use of any water 
to which any person is entitled under the Limitation Act of | 
1871, Part IV. 





` Achul Makta v. Rajun Malta (A881), — nicasa Ran Saheb v, The Secretary of State 
I. L. R., 6 Cal., 812; Koylash Chwader — (1880), I. L. R., 5 Mad., 226; Sri Raja 
(those v. Sonatun Chung Darooie (1881), — Vericherla v. Sri Raja Satracherla (1881), 
CORDE LER, 7 CaL, 132; 8C. L. R,, 281 ; I. L. R. 5 Mad., 253; Arson v. Rakhal 
v0 (haru Surnokar v. Dokouri Chunder — Chwndez.ChowdAry (1883), I. L. R., 10 
yo ‘Thakoor (1882), I. L. R., 8 Cal, 956 ; 10 Cal., 214 and see The Delhi and London 
C. L. R., 577; Panja Kwvarjii v. Bai Bank v. Hem Zall Dutt (1887), I. L. R., 





e ats - i E ; | 
oy — C ve^ Í — La > . Pax « 
JG NE. A ' | 
MESE au VR x 
DONE dia 7 
— ec ama KN 
. AU PL adl T. p 





: Vo D 

( 49 ) S = 

E We then come to the Specific Relief Act, I of 1877, which ewm pue 
= extends to the whole of British India except the Scheduled : E 
Districts as defined in Act XIV of 1874. Sections 52 to 57 Preventive Rag 
deal with the subject of preventive relief by temporary, perpetual, —— 
- and mandatory injunctions to prevent and remedy the distur- : Sn 
bance of easements. — 
Seetion 54 of the same Act recognises the alternative | — 

method of relief by damages. — 
The next Act in order of time is the Indian Limitation LimitationAet, ; 





— E - : XV of 1877. 
Act, XV of 1877, the provisions of which, as relating to ease- he 


ments, have already been referred to. 

It will be remembered that this Act has been repealed 
by the Indian Easements Act only as regards the territories ES 
to which the latter Act applies. | | 

It may, therefore, as regards easements, be said to apply Extent ot Act = 

as regards T 
to the whole of British India exc epting those parts thereof easements. — 
to which the Indian Easements Act applies, that is to say, 





the Limitation Act, XV of 1877, applies to the whole of * 
British India, except the Provinces of Bombay and Madras, 23 
the North-Western Provinces and Oudh, the Central Province:, — jt 
and Coorg. , E 

The next Act dealing with easements is the Transfer of Transfer of Gu 
Property Act, IV of 1882, section 6, clause (e), provides IV 1880, a a 


that an easement cannot be transferred apart from the ° K iw (€), and 
dominant heritage, and section 8 of the^same Act provides — 
that unless a different intention is expressed or necessarily | 
implied a transfer of land passes forthwith to the transferee 
the easements annexed thereto. 22 
Next in order comes the Indian Easements Act, V of Indian Ease- P 
. 31882, which applied, in the first instance, only to Madras, the ot 19s. ^ v — 





Central Provinces and Coorg until extended by Act VIII of —— | T 
| à 1891 to Bombay and the North-W estern Provinces and Ou dh. x: = a) 
ey It came into force on Ist July 1882." ^ a : 


E — 


|. The nest Act to be noticed in any respect relating Criminal Pro- - 
A if F p to —— is the d Procedu re — — x Ma 
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Section 147 of this Act prescribes the procedure to be 
followed by Magistrates in cases of disputes concerning ease- 


ments. 

copie A Next in order comes the Civil Procedure Code, ActeXIV 
XIV ot 1899, of 1882, of which Act sections 492—497 regulate the subject 

— — - * of temporary injunctions. 
Mash Then comes Act VIII of 1891, entitled an Act to extend 
the Indian Easements Act, 1882, to certain areas in which that 
Act is not in force, whereby the Indian Easements Act was 
extended to Bombay, the North- Western Provinces, and Oudh. 
It may here be mentioned that suits relating to easements 
instituted in Bombay, the North-Western Provinces, and Oudh 
after the passing of the Indian Easements Act but before 
the passing of Act VIII of 1891, have been held not to be 
.. governed by the Indian Easements Act." á 
— ale. Lastly comes the Land Acquisition Act, I of 1894, by 
r^ s3 cl. section 3, clause (b), whereof, it is provided that, for the purposes 
of the Act, a person shall be deemed to be interested in land if 


he is interested in an easement affecting the land. 


Part 11I.—Present. Law in force in British India relating to 
Easements. 


Ix Part II of this chapter have been noticed generally, as 
to history and present application, the law statutory and other 
by which the subject of easements is regulated in this country. 

Local divisions It may be useful here to summarize the law relating to 
of the subject. : x m | . “ast Dae 
easements in India in accordance with the local or geographical 


divisions of the subject. 


_ Bengal. 1. In Bengal— s 
(a) The Bengal Irrigation Act, III of 1876, section 11, 


AES clause (g). : 
— i -~ (b) The Specific Relief Act, 1 of 1877, sections 52— 57? 





A o Sisgh v. Kashi Ram (1892), 3 Extended under the Scheduled Diz- 

I. Ta R., 14 AIL, 185 ; Wutzler v. Sharpe tricts Act to— 
(1893), I. L. R., 15 All, 283 ; Chunilal (a) Ny cstern Jalpaiguri (see Gazette 
= v, Manishanker (1893), I. L. R., 18 Bom., of India, 16th December 1882, 













Part 4, p. 511). 
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(c) The Indian Limitation Act, XV of 1877, section 3 
(interpretation of ** easements ”), sections 26 and 27, 
and Articles 36, 37, 38, 120.! 
" <d) The Transfer of Property Act, IV of 1882, section 6, 
clause (¢), and section $. 
(e) Criminal Procedure Code, Act X of 1882, section 


147.? 


(f) Civil Procedure Code, Act XIV of 1882, sections 


4902—497.* 


(4) Land Acquisition Act, I of 1894, section 3, clause (^). 
(h) In Calcutta, as subject to the Original Civil Juris- In the High 


diction of the High Court; 


the ‘principles of the ^ 


English Law of Easements as developed out of the 
doctrines of the common law and equity and resting 


on judicial authority. 


(i) In the mofussil, 7.e., Bengal outside the Original Civil In the mofus- 


Jurisdiction of the High Court ; 


the principles of 


justice, equity and good conscience which have 
been interpreted to mean the English law where the 
application of such law is suited to the usages and 


habits of the people. 


—F In DBombay— 





(^) Districts of Hazaribagh, Lohar- 
daga, and Manbhum, and Par- 
gana Dhalbhum in District of 
Singbhum (see Gazette of India, 
16th February 1878, Part I, 
p. 82). 

' As regards the Scheduled Districts 
in Bengal (for which see the Scheduled 


Districts Act, XIV of 1874, First Sche- 
dule and App. A) this Act bas been 


Aleclared in force— 


<a 


(a) In the Sonthal Parganas by Reg. 


III of 1872 as amended by Reg. 


III of 1886, s. 6. 


(^) Under the Scheduleu Districts 
Act in the Districts of Hazari- 
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bhum, and Pargana Dhalbhum, 
and the Kolhan in the District 
of Singbhum (see Gazette of 
India, 22nd October 1881, Part 
I, p. 504). 

3 Declared in force in the Sonthal 
Pergunnahs by Reg. III of 1872, s. 3 
as amended by Reg. III of 1886, s. 2. 

* The whole Code (except ss. 1 and 3) 
has been extended to the Districts of 


Hazaribagb, Lobardaga and Manbhum, 


the Pargana of Dbalbhum in the District — 


of Singbhum, and the Mahal of Augal, 
Gazette of India, 9rd June, 1882, Part I, 
p. 218. 

s Extended to Sindh, one of the Sche- 


— a 


(a) The Specific Relief Act, I of 1877, sections 52—57.* Bombay. 








E ( 52 ) 


— (b) The Indian Limitation Act, XV of 1877, Articles 36, T 


31, 38, 120. 
(c) The Transfer of Property Act IV of 1882, section 6, 
clause (¢), and section 8. 

This Act was extended to the whole of the territories 
(other than the Scheduled Distriets) under the administration of 
the Government of Bombay from the Ist January 1893.! 

(d) Indian Easements Act, V of 1862. The whole. 

This Act was extended to the territories administered by 














E: the Governor of Bombay by Act VILI of 1891 which received 
Te the assent of the Governor-General in Council on the 6th March 
* 1891. 

— (e) Criminal Procedure Code, Act X of 1882, section 
e 147. | 
* (f) Civil Procedure Code, Act XIV of 1882, sections» 
a 492—41 

; ; (g) Land Acquisition Act I of 1894, section 3, clause (^). 
a ^ The N.-W. P. 3. In the North-Western Provinces and Qudh— 

. ... and Oudb. 

E. (a) The Northern India Canal and Drainage Act, VIII 
C. of 1873, section 8, clauses (/) and (7), and section 
— 

— 32. clause (/).. 


(b) Otherwise the same law as in Bombay, Madras, the 

Central Provinces and Coorg, except that the Trans- 
VAN | fer of Property Act is not in force in the North- 
EU. Western Provinces and Oudh2 


£e 
E 


T. E . The Indian Easements Act was extended to the N ortis 
Tp c E Western Provinces and Oudh by Act VIII of 1891. | 
a 4. In Madras— a : 











| The same law as in Bombay, North-Western Provinces, 
Ne - Qudh, Central Provinces and Coorg, except that the Indian 
2 Easements Act was made applicable to Madras in the first 





India, 4th December, 1880, Part I, Code (except ss. 1 and 3) has been ex- 


p. 676). tended to Pargana Jaunsar Bawar in the 
E . * See Bombay “Government Gazette, Dehra D?m District and the Scheduled 
E. 1892, Part I, p. 1071. portion of the Mirzapur District (Gazette 





* The whole of the Civil Procedure of India, 3rd Hine, 1882, Part I, p. 217). 
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^ instance, and therefore came into force there on the Ist July, 
^ 1882, and that the Transfer of Property Act is not in force in 
— Madras. 


T In the Central Provinces and Coorg—— 


The same law as in Madras, excepting that the Northern Coorg. 
India» Canal and Drainage Act, VIII of 1873, section 8, 
clauses (h) and (i), and section 32, clause (b), applies to 

 4he Central Provinces and not to Madras or Coorg, and that 
the Indian Limitation Act, XV of 1877, is not in force in 


Coorg. i 
6. Inthe Pu njab— The Punjab, — B 
(a) The Northern India Canal and Drainage Act, VIII — 
of 1873. section 8, clauses (^) and ( i) and section E 
. | 


52, clause (b). 
(b) The Specific Relief Act, I of 1877, sections 52—57.? 
(c) The Indian Limitation Act XV of 1877, section 3 
(interpretation of “ Easement”), and sections 26 
and 27 and Articles 36, 37, 48, 1202 
(d) The Criminal Procedure Code, Act x E 1882, 
section 147. E — 
' (e) Civil Procedure Code, Act XIV of 1882, —— o. | 
192—4197.5 . 
. (f) Land Acquisition Act, AES 9, — (b). 
(g) The principles of justice, equity and good conscience 
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ERT had formerly to be applied by the Panjab Chief — 
— Court under Act IV of 1866, section 19, in the x M 
x UEM exercise of its original and appellate jurisdiction. — Ru fi 
Š * Aecet IV of 1866 di une by Act XVII of 1877, A 
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in turn repealed (except as regards section 18) by 
Act XVIII of 1884. In the last two Acts nothing 
is said as to the law to be applied, but the Court 
would no doubt follow the principles of English 
law in the absence of any Indian law or well- 
established custom.! 


7. In Assam— 


Assam being one of the Scheduled Districts, none of the 
enactments in force in British India apply thereto unless 
specially declared to be in force, or extended by notification in 
the Gazette of India and the local Gazette (if any).* 

(a) The only Acts relating to easements that at present 
appear to be in force in Assam are the Specific 
Relief Act, I of 1877 and Civil Procedure Code, 
Aet XIV of 1882, extended to the Districts of 
Kamrup, Nowgong, Darrang, Sibsagar, Lakhimpur, 
Goalpara (excluding the Eastern Duars), Sylhet 
and Cachar (excluding the North Cachar Hills).* 

(b) Generally speaking, under section 37 of Act XII of 
1887,* the law to be administered in the Civil Courts 
of Assain, which are subject to the superintendence 
of the Caleutta High Court, is, in the absence of 
any other Jaw, the law of justice, equity and good 
conscience.” 


8. In Burma— ; 


By section 2 of Act XX of 1886, called the Upper Burma 
Laws Act, Upper Burma and Lower Burma, then known as 
British Burma, were constituted one province called Burma. 

By section 4 of the same Act the expression * British* 
Burma " occurring in any enactment in force at the passing of 
the Act is to be read as Lower Burma. 





! See Punjab Record, No, 80 of 1876, p. 662, and Assam Gazetie, 1877, Part I, 
and Gazette of Jadia, July to December, p. 353. 


1880, Part V, p. 476. * The Bengal, N.-W. P. and Assam 
3 See Scheduled Districts Act, XIV of Civil Courts Act, XII of 1887, 
1874 ss, 3—5. s Ibid, s. 37 (2). 
e 


® See Gazette of India, 1877, Part I, 
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> When, therefore, in any Act, prior to Act XX of 1886, 
- relating to easements, the expression ** British Burma” is 
found, it must be taken as referring to ** Lower Burma." 

* For present purposes, therefore, it will be convenient to 
take Lower Burma and Upper Burma separately. 


(1) In Lower Burma— Lower Burm», 


Specific Relief Act I of 1877, sections 52—57. 

Indian Limitation Act XV of 1877, section 3 (interpreta- 
tion of ** Easement”), and sections 26 and 27 and Articles 36, 
31. 38, 120. 

Transfer of Property Act, LV of 1882, section 6, clause (c), 
and section 8. This Act, as regards — — Is in force 
only in the area included within the local limits of the ordinary 
eivil jurisdiction of the Recorder of Rangoon, and was extended 
thereto from the Ist January 1893.! 

Criminal Procedure Code, X of 1882, section 147, Land 
Acquisition Act, L of 1894, section 3, clause (5). 


In Upper Burma— Upper Buana, 


(a) Specific Relief Act, I of 1877, sections 52—57. 
(b) Indian Limitation Act, XV of 1877, section 3 (inter- 
pretation of ** Easement”), and sections 26 and 27 
and Articles 36, 37, 38, 120.* 
(c) Criminal Procedure Code, Act X of 1832, section 
147. 
This Code has, with certain modifications, been extended 


to Upper Burma (except the Shan States) by Regulation VII 





of 1336. | f 
(d) Civil Procedure Code, ss. 492—497.* Ec 
3 See Burma Gazette, 1892, Part I, First Schedule, repealing Act XX of e 
p. 373. 1886. a te 
3 Extended to Upper Burma (except 5 Declared in force in Upper Burma [s —— 
the Shan States), see Gazette of India, by Act XII of 1898 (s. 4 (1) and First — 


1893, Part II, p. 272, and declared in- Schedule), repealing Act XX of 1886. 
force in Upper Burma by the Burma * See Act XIII of 1598, =s. 4 (1) and 
Laws Act, XIII of 1898, s. 1 (1) and First First Schedule, repealing Act XX of 
Schedule ; declared in force in Upper — 1885. 


Burma by Act XIII of41398, s, 4(1) and ia LS" xi y c 
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(e) Land Acquisition Act, section 3, clause (5).! 
Geverally—By Regulation No. VIIL of 1886, providing 
for the administration of Civil Justice in Upper Burma, section 


87, sub-section (2), the Courts, in cases not provided for by - 


sub-section (1) of the same section, which sub-section does not 
relate to easements, are to act according to justice, equity and 
good conscience. 


I» Burma generally — 


Act XIII of 1898, the Burma Laws Act, repealing section 
4 of Act XI of 1889, provides as follows, by section 13, which 
reproduces the repealed section, for the law to be administered 
by the Courts in Burma, namely :— 

Subject to the provisions of sub-section (1) (which does 
not apply to easements), and of any other enactment for the 
time being in force, all questions arising in civil cases insti- 
tuted in the Courts of Rangoon sball be dealt with and 
determined according to the law for the time being administer- 
ed by the High Court of Judicature at Fort William in Bengal 
in the exercise of its ordinary original civil jurisdiction.* 

In cases not provided for by sub-section (1) or sub-section 
(2), or by any other enactment for the time being in force, 
the decision shall be according to justice, equity, and good 
conscience.* 


— 








Sese Act XIII of 1898, s. 4 (1) and of 1900, the Recorder's Court in Rangoon 
First Schedule, repealing Act XX of bas ceased to exist, and a Chief Court 
IER. ^ — for Lower Burma has been established. 
* 25, 13, sub-section (2). Under Act VI * S, 13, sub-section (3). 
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CHAPTER II. 


Characteristic Features of Easements. 


Association of Easements with Exercise of Easement creates no 


dominant and Servient tenements 57 right in favour of sarvient owner 60 A | 
Easement cannot be disassociated Easement attachesto soil of sercient — 
from dominant tenement tenement " zi 


Dominant and Servient tenaments 
must belong to different persons 

Easement must be beneficial to 
dominant tenement 

Easement conferring benefil on 
tenements other than dominant 


Easement a fractional right 

Easement a right in rem 

Easement an incorporeal right ... 

Easement not an interest in land .. 

Easement a restrictive, not exclu- 
sire right 


tenement, not invalid ... .. OD Easement definite and limited * 65 
One of the essential qualities of an easement is its associa- Association of — | 
tion with two distinet tenements or heritages as they are called one E 
in the Indian Easements Act, the Dominant Tenement to which —— P 
the right is accessory or appurtenant, and the Servient Tenement — 
in, upon, or over which the right is exercised and a correspond- E d 
ing burthen or obligation imposed. If there be no dominant a 
tenement, there is no easement.! — 


In Mounsey v. Ismay, Martin, B., states positively that to 
constitute an easement there must be two tenements, a domi- EL 
nant one to which the right belongs, and a servient one upon " 
which the obligation is imposed. 

In Rangeley v. The Midland Railway Company, Cairns, 
L. J., said: “There can be no easement properly so called 
unless there be both a servient and dominant tenement.” 





! Mounsry v. Imay (1865), UL. J. (1880, I. L. R.,5Cal., 015; 6C. L. Ro, 
Exch., 52 (56) ; Rangeley v. The Midland %9; Ashruf Ali v, Jaga ath (1884), 
Ry. Co, (1863), L. R., 3 Ch. App., 306 ELE 6 AJl., 497. 








(310) ; Hawkins v. Retr (1891), 61 LJ., ? (1865) 24 L. J. Exch, £2 (59). 

Q. B., 146; (1892) 1 Q. B.. 663 ; Chimde * (1863) L. R., 2 Ch., 206 (310). 

Chara Roy v. Skib Chunder Mundul i aie e 
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And in a later case it was said that the word “ Easement” 
implies a dominant tenement in respect of which the easement 
is claimed, and a servient tenement over which it is claimed 
in respect of the dominant tenement.! - 

So, too, in the case of a profit a prendre there must be 
a dominant and servient tenement. A profit wholly uncon- 
nected with the enjoyment of the right of property in the 
dominant tenement cannot be claimed as appurtenant to the- 
dominant tenement.’ 

- Definitions in The following definition of dominant and servent heritage 

Indian Ease- . EA P oq» | 

ments Act.s, 4, is given in section 4 of the Indian Easements Act, namely :— 

“ The land for the beneficial enjoyment of which the right 
exists is called the dominant heritage, and the owner or oceupier 

EV thereof the dominant owner ; the land on which the liability is 
i imposed is called the servient heritage, and the owner or occu- 
pier thereof the servient owner.” 

Thus where the owner of a house has, for the beneficial 
enjoyment thereof, a right of way over his neighbour's land, the 
house is the dominant heritage or tenement, and the neighbour's 
land is the servient heritage or tenement. 

Easement can- An easement cannot be dissociated from the dominant 
tenement. There cannot be an easement in gross,* 

Thus a way appendant to a house or land cannot be granted 
away or made in gross ; for no one can have such a way, but 
— he who has the land to which it is appendant.* 

This is a fundamental principle in English law and has 
received recognition in India in section 6, elause (c) of the 
Transfer of Property Act, which provides that an easement 

^c eannot be transferred apart from the domirant heritage. 
NET . Dominant Pier lt is further essential to an easement that the dominant 
ment must amd servient tenement should be in the ownership or possession 


3 i - foe pers a of distinct persons. It must be apparent that inasmuch as an 
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2003 Hawkins v. Reter (1891, 61.1. J, * Ackroyd v. Smith (1250), 10 C. B., 
NEW. ee Bailey: — (1862), 12 C. B. — * Obhoy Churn Dutt v. Nobin Chuader 
— N. S., 9t (110); AMAA. v. Le Dutt (1863), 10 W. R., 298 ; Sham Chura- 
| Fleming (1865), 19 C. B. N. S., 687 UK Awnddy v. Tariny Chura Banerjee (1876), 

EXP I L.R., 1 Cal.,4422(123) ; Morgan v. 





easement implies a right to be enjoyed on the one side and an 

obligation to be borne on the other, the union of the right and 

the obligation in the absolute ownership or possession of the 

same person deprives the easement of its distinctive character - 
and converts it into an ordinary right of property. “ For 

none can have land and also an easement over it"! 


In later chapters the difference between unity of absolute 

_ ownership and unity of possession as regards the effect thereby 

produced upon an easement will be discussed’ For the present 

itis sufficient to note that the existence of an easement depends 

upon the distinct ownership or possession of the dominant and 
servient tenements. 


Another eharacteristic and essential feature is that an Basement 
easement mast be beneficial to the dominant tenement. In 
e the leading case of Ackroyd v. Smith, it was said that a righ 
aneonnected with the enjoyment or occupation of land, cannot 
be annexed as an incident to it 


In Mill v. Tupper the decision of the Court proceeded 
upon the recognition of the principle laid down in the last- 
mentioned case, with the result that the plaintiff who was the 
grantee of a canal company of the sole and exclusive right or 
liberty of putting or using pleasure boats for hire on their 
canal, and had sned the defendant for an alleged infringement 
of the right, was non-suited. 


The Court decided thatthe grant merely operated as a 
* license or covenant on the part of the grantors and was 


binding on them as between themselves and the grantee, but 

gave the grantee no right of action én Ais own name against the 
defendant. If the grantee had been disturbed in his enjoy- —* 
ment of the right his proper course was to obtain the permis- 


sion of the canal company to sue in ERES. 


cial to domin- A ae S 
t ant tenement. — — P 
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would lea ] to the c reation of an infinite variety of interests ii Is. 
land, and an indefinite increase of possible estates. h 


Reference to the words ** beneficial enjoyment of that land” | = 


contained in section 4 of the Indian Easements Act shows that 
the same principle is there recognised. 
It is no objection to the validity of an easement that in 


its exercise for the benefit of the dominant estate it confers — 


some benefit upon other tenements. 

It may frequently occur that the owner of an ancient light 
may by the exercise of his right prevent his opposite neighbour 
from building on his land so as to obstruct that window and 
thereby gain the benefit of an unobstructed access of light 
to his other windows which are modern, and benefit his next- 
door neighbour by the opposite land not being built on 
although he has no right. 

And the owners of lands possessing the right to open 
gates of sluices or locks belonging to other persons in time of 
flood or likeliheod of flood to prevent damage to those lands 
inay thereby confer benefit on the lands of other persons. 

Such easements are none the less good because they con- 
fer such additional benefit.' 

It is a fundamental principle that an easement exists for 
the benefit of the dominant tenement alone, and that the servient 
owner acquires no right to insist on its ge RS: or to sak 
- for damages on its abandonment.? | | 

In Mason v. The Shewsbury and Herefcrd Railway 
| Company? Cockburn, C. J., givesa lucid exposition of this 
principle. 

The plaintiff in that case, as the servient owner of lands 
from which the water had been diverted by the exercise of an 
— which had existed in the defendants but had ceased 
2 to — powers conferred. on them by Act of Parliament, 







- Hereford Ry. Co. (1811), L. R., 6 Q. B., 
| uir leta qa 
> >c 071) L. R., 6 Q. B., 578. 











sued the defendants to recover damages for injuries caused 
to his lands by reason of the abandonment of the easement. 

Cockburn, C. J., in giving judgment for the defendants, 
delitered the following statement of law! :— 

**'The right of diverting water which in its natural course 
would flow over or along the land of a riparian owner, and 
of conveying it to the land of the party diverting it, the servitus 
aque ducenie of the civilians, is an easement well known 
to the law of England as of every other country. Ordinarily 
such an easement can be created, according to the law of 
England, only by grant, or by long continued enjoyment, 
from which the existence of a former grant may be reasonably 
presumed. 

‘But such. a right may, like any other right, be created in 
derogation of a prior right by the action of the Legislature. It 
was thus created in the present instance. But however it 
may be called into existence, the right is essentially the same. 
The legal incidents connected with it are the same, whether the 
easement 1s created bv grant or by statutory easement. 

" Now it is of the essence of such an easement that it 
exists for the benefit of tbe dominant tenement alone. Being 
in its very nature a right created for the benefit of tbe domi- 
nant owner, its exercise by him cannot operate to create a new 
right for the benefit of the servient owner. Like any other 
right its exercise may be discontinued, if it becomes onerous or 
ceases to be beneficial, to the party entitled. 

* An easement like the present, while it subjects the owner 
of the servient tenement to disadvantage by taking from him the 
use of the water for the watering of his cattle, the irrigation 
of his land, the turning of his mill, or other beneficial use to 
which water may be applied, may, on the other hand, no doubt, 
be attended incidentally with equal or greater advantage to 


him, as, for instance, by rendering him safe from the danger 


of inundation. But this will give him no right to insist on 
the exercise of the easement on the part of the dominant 
owner, if the latter finds it expedient to abandon his right. 
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"In like manner where the easement consists in the right 
to discharge water over the land of another, though the water 
may be advantageous to the servient tenement, the owner of 
the latter cannot acquire a right to have it discharged on to his 
land, if the dominant owner chooses to send the water elsewhere 
or apply i$ to another purpose. .......: ope ee eee e eoi e eva eas u PTUS 
| am far from saying that the grant of an easement might not 
be accompanied by stipulations on the part of the grantor ; as, 
for instance, that the easement should not be discontinued 
without his consent, or that on its discontinuance certain things 
should be done. Lam far from saying that such a stipulation 
would not give aright of action. My observations are intended 
to apply to a case in which nothing appears beyond the existence 
of an easement. In such a case, it appears to me beyond doubt 
that the servient owner acqvires no right to the continuance of 
an easement and the incidental advantages arising to him from 
it, if the dominant owner thinks proper to abandon it.” 


ES. The same principle was applied in India in a case where the 
= _. defendant, who owned an easement consisting of the right to 
2 bem disehagre over the plaintiffs land surplus water collected by 
Es the defendant for irrigation, discontinued the easement by 


diverting the surplus water.! 
To the same effect is the provision contained in the first 
portion of section 50 of the Indian Easements Aet. 
L It is one of the qualities of an easement that it should 
© eil of servient attaeh itself to the soil of the servient tenement. In imposing 
> eG itseif thereon it lays a passive obligation upon the servient 
owner not to do anything which may interfere with the enjoy- 
ment of the dominant owner. For instance, an easement of 
way does not impose upon the servient owner a general obliga- 
tion to allow the dominant owner to walk wherever he pleases, 
but the passive obligation that he shall not interfere with 
“a special specific way " so as to affect the enjoyment of the 






















| | it owner.* i 
C. — — AT R, M1. € See Taylor v. Whiteheaa (1781), 2 
— *Gale 7th Ed., p. 7. And see defini- — Dougl., 745 ; Doya Churn Dhur v. Kally 


- c 


eat rE OS 





" 





E63.) | | 


In order to appreciate the true character of an easement, Easement, a 
and the definitions founded thereon, it is important to remem- — 
ber that an easement “is a fractional right, that is to say, a 
definite right of user subtracted or broken of from the indefi- 
nite right of user which reti den.) in him or them who bear the 
dominion of the subject.""! 

For the same reason an easement has*been called **a 
single or particular exception, accruing to the benefit of the - 
party in whom the right resides, from the power of user and 
exclusion which resides in the owner of the thing." " 

So again, rights of easement are called by French writers, 

“ démembremens du droit de propricte " ; that is to say, detached 
bits or fractions of the indefinite right of user which resides in 
him or them who own the subject of the servitude."* 

It is in the fractional aspect of an easement that the rule 
that a valid easement does not exclude the ordinary rights of 
ownership, but only restricts them, becomes intelligible.* 

Moreover an easement is not a right in personam, which is à Easement a 
right arising out of personal obligations and enforceable only "**'^ rem. 
against a partieular individual or individuals, but belongs to — 
the category of rights /n rem or rights enforceable against all ES 
the world, that is, against any one who infringes the right 
whether he be servient owner or occupier, licensee or trespasser. 

And a consideration of the nature of an easement will ! : 
make this clear. If a man, for the advantage of his own land, | 
has the right to walk across his neighbour's field or divert the 
water of his neighbour's stream he has the accompanying right 
that no one shall interfere with bis easement whether the same t fam 
arose out of contract or otherwise. 

If this were not so, no easement would be secure. 

For though an easement is not a right of property, it 1s a 
right appurtenant to property and is no less a right zn rem. 








! Austin, Lectures on Jurisprudence, Joy Doorga Dossia v. — Roy 





Ist Ed., Vol — 14. (1871). 15 W. R., 295 ; 
9 Ibid. v. Sawaath Nashyo (18: 
* Ibid. Cal, Ehud ro 
* See Gooroo Churn Goon v. Gunga v. Lady James Hay, 1 McQ. xum Ap — 
Gobind Chatterjee (1867)78 W. R, 269; pow AE Pr EM eo Ee ae o 
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An easement is an incorporeal right exercised in or over 
corporeal pop y for the beneficial enjoyment of other corporeal 
property.' 

* Corporeal things are tangible objects as land or geld ; 
incorporeal things are those which are intangible, such as 
legal relations and rights including legal obligations and rights 


























m of action, `? ' 
= The definition of easement reminds us that it is a right to 
—— do something or to prevent something being done in or over 


the land of another, and it becomes obvious that in such a 


Jes character an easement must be an incorporeal thing. On the 
E other hand, the land in or over which an easement is exercised 
ES is a corporeal thing. 


In the case of Cliford v. Hoare’ Brett, J., observed 
that the privilege of walking over another man's land is an 
easement, but the right to the soil of the road would not be 
an easement but a corporeal right. 

Excluding for the moment the extended meaning given to 
M an easement by the Indian Limitation Act and Indian Easement 

E. Act,* and confining the right within the limits of the English 

" definition, it is apparent that an easement is not an interest in 
land,* but a mere privilege appurtenant to the dominant tene- 
ment and imposing upon the servient owner an obligation to` 
suffer something to be done or not to do something in or upon 
the servient tenement. 
od ~ = This view of the real nature of an easement is not affected 
wm by section 3, clause (b) of the Land Acquisition Act (I of 1894), ^ 
CMM which provides that if a person is interested in an easement, 
he is to be deemed to be interested in land, such a provision 
applying merely to tho purposes of the Act itself. 








E s P Kristna Ayyar v. Vencalachella Afu- < See Chap. I, Part I. 

a dali (1872), 7 Mad. H. C., 60; Heclins. * Godley v. Frith (1610), Yelv., 159; 
v. Shippam (1826), 5 B. & C., 221; 7 D. & — Parker v, Staniland (1809), 11 East., 362 ; 
R., 783 ; mo" v. Hoare (1874), L. R., — Webb v, Paternoster (1620), Palmer, 71 ; 


— | DIa P., 362. —Hewlins v, Shippam (1825), 5 B. & C., 

; * Wine on “ Real Property,” 17th —— (1839), 10 A. & E., 
= 753; MeManus v. Cooke (1887), 35 Ch. 
GOLLET — Div., 081. 
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Lastly it should be observed that the effect of an easement Easement a 


restrictive not 


- is to restrict, not to preclude, the ordinary uses of pro- exclusive 


perty, and that, therefore, a right which operates in the latter 
manner is not an easement but a right to the land or soil 
itself! 

Thus the right to take all the minerals under a man's land 
is not an easement but a right to the soil itself.? 

Conversely the exclusive use of land cannot be demised as 
appurtenant to other land, for this would be to demise one piece 
of land as appurtenant to another, which in law cannot be? 
But the use and enjoyment of land can be demised as an 


easement or privilege, so long as the restrictive character of 
the right is not enlarged beyond its legal limits.* 


And the operation of an easement is definite as well as 
limited. ‘ By servitus or easement is meant any such right 
in rem as gives to the party in whom it resides a power 
of using the subject which is definite as well as limited. The 
power of using the subject (like that which is import- 


ed by the right of property) is limited by the sum of the 


duties which are incumbent on the party. But, unlike the 
power of user which is imported by the right of property, it is 
not merely circumscribed by the sum of his duties. The uses 
which he may derive from the subject, or the purposes to which 
be may apply it, are defined positively. or are susceptible of 
positive description. In short, the difference between property 
(in any of its modes) and of servitus (whatever be its class) 
would seem to be this:—The party invested with a right of 
servitus, may turn or apply the subject to a given purpose or 
purposes. The party invested with a right of property, may 
turn or apply the subject to all purposes whatsoever, save such 
purposes as are not consistent with any of his duties, relative 
or absolnte."* 


| Dyce v. Lady James Huy, 1 Macq., * Buzard v. Capel (1828), 8 B. & 
Sc. App., 305. C., 141. 

9 Wilkinson v. Proud (1843), 11 M. * Dyce v. Lady James Hay, 1 Macq., 
W., 23; and see Clifford v. Hoare (1874), Sc. App. 305 = 
48 E J.C. P.,~ fo: L; RE,9 OC. PR, 5 Austin on Jurisprudence, Ist Ed., 
P. 12. 
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CHAPTER III. 


PARTICULAR EASEMENTS. 





Part I.—Basements of Light and Air. 


































Nature of such rights... e. GS The full right subject to limitation 
Afwst be acquired in respect of in respect of the remedy for 
apertures in buildings... ..Q 09 obstruction — .. * TM 
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Part III.—Easements in W'ater. 
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Part IV.—Basements relating to Support. 
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| Nature of such Tae right to light and air may be either a natural right | 
forming one of the incidents of property or it may bean. 


easement, 


The extent of the Natural Right which is the right of every 
owner of land to so much light and air as come vertically thereto 
will be discussed in a fature chapter. The easement of light 
. and air comprises a very important branch A the law — : 
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ments and presents features of special interest in its nature and . 
origin. 
Starting with the proposition that the owner of land can 
take-and use for his own property as much light and air as 
come within the boundaries of his land,' it is apparent that 
the quantity of light and air available for his use is in a large 
measure dependent upon the acts of his neighbour. 
Supposing, therefore, that his neighbour should in the 
free enjoyment of bis own property ereot buildings thereon in 
such manner as to diminish the flow of light and air on to the 
other's land, the latter would have no redress unless he could 
show a right on his part precluding his neighbour from erecting 
such buildings. Such a right if it existed would clearly be 
restrictive of the other's right to enjoy his property as he 
pleased and could only arise as an easement.* 
It is essential to such an easement that it should be acquired Most be ac 
in respect of buildings on the land of the person claiming it, for i 
it is a well established principle that apart from any right i7 e m 
arising out of special covenant between adjoining landowners, 
there can be no easement of light and air except in respect of = 
buildings through the apertures of which such elements have 
been accustomed to pass in well defined channels for a given 
period of time There can be no easement of light and air 
flowing over open ground.? 
Here, then, we come to the true nature of the easement. 
The restrictive nature of the right, for the quality of restric- 
"tion exists in every easement, leads to the conclusion that the 
right, strictly speaking, is not one of light and air, but is ^ | 
analogous to what in Roman law was a negative servitude 7 
ne facias, burthening the servient tenement with a prohibition 


against the doing of anything interfering with the enjoyment 
of the right.* ^ 





* Bryant v. Leferre (1879), L. R.,4C. Bapu (1878), I. L. R., 2 Bom., 660; Chas- 
P. D., 1372; Chastey v. Ackland (1895), tey v. Ackland (1895), 2 Ch. at p. 402. 
2 Ch., 389. ® See infra, 

3 Sec Indian Easements Act,s, 7 and ." Gale, 7th Ed., p. 287; Smith v. 
ill. (a) to the section, and Sarubai v. — Kenrich (1849), 7 C. B., 515. 
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Strictly speaking, therefore, an easement of light and 


air is the right that the servient owner shall not by any act on 


di the servient tenement diminish the quantity of light and air 


that the dominant owner has been accustomed to regeive 
through his windows for the period of time required to establish 
the easement. In this view it becomes apparent that the 
e easement is in fact the right to restrict a neighbour in his 
ie xd proprietary right of building. 
Known to Easements of light and air are known to the Mahommedan 
— —— and Hindn law and have been recognised from the earliest times 
tale by the ancient common law of England. Cases in the year 
IB books in Michaelmas Term 7th Edward IlI, and Michaelmas 
‘of England. Term 14th Henry IV fol. 25, shew it was treated as settled 
law that if a man had an ancient house with windows overlook- 
ing the land of his neighbour, through which light and air had. 
been received from a time from which the memory of them ran" 
not to the contrary, there was a good cause of aetion agaiust 
any person obstructing the flow of such light and air. 
In the Third Institute it is declared that “the common 
law prohibits the building of any edifice to a common nuisance 
or to the nuisance of any man in his house as to the stopping 


up of his light, or to any other prejudiee or annoyance of him." 
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^ things are desired,—the habitation of man, the pleasure of the 
* inhabitant, the light, and wholesome air, and for nuisance done 
-to the habitation of a man, for that is the principal end of a 
house, an action lies, and so for the hindrance of. light and air“ 

for both are necessary. - 
“Arise under - Though the acquisition of these rights in British India by 
. Esp. enjoyment for a period of 20 years falls within the provisions 
of the Indian Limitation Act and Indian Easements Act,’ vet, 
| if, as may be the case, these rights were to arise independently 
ES. of those two Acts, similar considerations would present them- 
A» selves as to the manner of their origin, as under the English 
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— ) 9 Rep., 583. * See Chap. I, Part II E. and Chap. 
E 9 See Chap. VIL, Parts II& II Vu, me He 


And in Aldred's case,' it was resolved that in a house four | 












LA 





F common law prior to the English Prescription Act which has j 


no force in British India.! | EX 

Underthe English common law the right to the uninter- — Ne 
rupted flow of light and air through a definite channel has been ER. 
said to arise by virtue of an implied covenant or the part of the 


servient owner, derived from user, whereby he was deemed to = : ES 
have precluded himself from thenceforth interfering with the . E 
access of light and air to the dominant tenement to the extent ea. 3 


ES of gicli.jieer.™ E 
In Moore v. Rawson, Littledale, J., in discussing the origin Moore v. Raw 3 
of the right to light and air expressed the opinion that there "^ NCC 
was a distinction between the mode of acquiring a right of 
way and the mode of acquiring an easement of light and air? 
A right of way he declared, apart from any express or 
implied grant could arise by prescription or the presumption 
of a lost grant founded on user for a particular period of 
time aecompanied with the consent, express or implied, of 
the owner of the land, whereas a right to light and air 
was acquired by mere occupancy under an implied covenant 
by the servient owner not to interrupt the free use - -of light 
and air. The judgment is also instructive as to the nature 
and origin of the right, and contains the following passage.* 2 
“Every mao on his own land has a right to all the light and — — 
air which will come to him, and he may erect even on the ENT 
. extremity of his land buildings with as many windows as he LA 
pleases. Inorder to make it lawful for him to appropriate c: 
"to himself the use of the light he does not require any 





consent from the owner of the adjoining land. He therefore mW o 
_ begins to acquire the right to the enjoyment of the light by - E 
|. aere oceupaney. After ie has erected the building the owner of — — = 
- —*he adjoining land may, afterwards, within 20 years, build upon | DE 


his own land, and so obstruct the light which would otherwise = 


— Ses Elliott v. Dhoohon Mohan Bon- 6 App. Cas., pp 776, 782; Scott v. — du E 
— nere (1873). 12 V. L. R., 406. — (880), Ic 8 Rx D. Mi Aj, E 
Ee 3 Moore v, Funeson (1824), 3 B. & C.,  * (1824) 3 Bé e. at — mimo PEN MC 
ET R. R., 375; Hall v, Lie PIX ed — 
— 49 L. Ja Ch., 65 * 
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pass to the building of his neighbour. But if the light be 
suffered to pass without interruption during that period to the 
building so erected, the law implies from the non-obstruction 


of the light for that length of time, that the owner of the 


adjoining land has consented that the person who has erected the 
bnilding upon his land shall continue to enjoy the light without 
obstruction, so long as he shall continue the specific mode of 
enjoyment which he bad been used to have during that period. 
It does not, indeed, imply that the consent is given by way of 
grant, for although a right of common (except as to common 
appendant) or a right of way being a privilege of something 
positive to be done or used in the soil of another man's land, 
may be the subject of legal grant, vet light and air, not being 
to be used in the soil of the land of another, are not the subject 


of actual grant ; but the right to insist upon the non-obstruction, 


and non-interruption of them more properly arises by covenant 
which the law baia imply not to interrupt the free use of the 
light and air.’ 

In India e principle thus clearly stated, was applied irt 
India by the Bombay Hight Court in the case of Pranjivandas 
v. Meyaram? and in Bengal the opinion of Littledale, J., 
as to the nature of the right to light and the manner of its. 
acquisition was adopted by Norman, J., in the case of Bagram 
v. Khettranath Karformah$ 

The same view was taken by Fry, J., in Hall v. Lichfield 
Brewery Co.* 

He thonght the right to have air coming toa — was 
not the subject of prescription because prescription was the 
implication of a grant, and such a right was not one which 
could be claimed by grant, and he agreed with the opinion 
expressed by Littledale, J., in Moore v. Rawson that the right 





3 This opinion was noticed with approval by Fry. J., Jbid, pp. 771, 776, and see 
by Wightman, J., in Welt v. Bird (1861), Lord Selborne's observations on the 
13 C. B. N. S. at p. $43; by Brett, L. J., — dictum, Ibid, p. 794. | 
in Asgusv, Dalton (1878), L. R., 4 Q. B. * (1862) I Bom. H, C. at P 151. 

D. at p. 196; by Pollock, B., in Dalton < (1865) 3 B. L.R.,O. C. J. atp. 43. " 


v. Anges (1881), L. R., 6 App. Cas, at p. * (1880) 49 & J., Ch., "s —— | 
. 749, 750 ; by Field, J., Zbid, pp. 758, 757; — 380... TR Wi OE 
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should be put upon an implied covenant not to interrupt the 
free access of air. 

On the reasoning of Moore v. Rawson and Hall v. Lichfield 
Brécery Co. an implied covenant derived from user of the | 
dominant tenement for the period and in the manner required 
by law, would appear to be the only logical ground upon 
which the origin of the easement of light and air can be based, 
for the obligation imposed on the servient tenement, being of 
a negative character entirely, cannot accurately form the subject 
of a grant, whether express or implied, by the servient owner 
to the dominant owner. 

This seems to be the meaning of the learned judges in 
emphasising the fact that the right is not acquired by the 
dominant owner doing something on the land of the servient 

„owner, but arises out of the occupancy of the dominant tene- 
ment.' 

In Bass v. Gregory? the right was claimed by the plaintiff Bas v. 
to have a passage for air from his cellar through a ventilating —“ 
shaft, and out through a disused well belonging to the defendant, 
and was allowed by the Court on the assumption of a lost grant 
founded on user for forty years. This case might at first sight 
appear to conflict with the opinions expressed in Moore v. 
Rawson and Hall v. Lichfield Brewery Co., but it will be seen 
that Bass v. Gregory was not a case of access of light and 
air to the dominant tenement through a defined channel on 

. the servient tenement, and the novel and special circumstan- 
ces of the case appear to make the right claimed not one to 
prevent the defendant from interfering with the flow of air 
to the plaintiffs premises, but to enjoy the servient tenement A - 
as a means of ventilating the dominant tenement. e 

The right to light and air should usually be claimed as a How the right E 
—— to o light only for the reason tbat where light goes air —— 


r 





* In considering the principle of an ferred to in Moore v. Raison and Hall 
implied covenant derived from useras v. Lichfield Brewery Co., see Gale, 7th 
applying to the case of easements of Ed., 288. 
light and air the distinction between 2 (1890) L. R., 25 Q. B. D., 481; 59 L. 
afirmative and negative easements is J.Q. B., 571. 
important. This distinction was nst re- - 
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5 — | will also go and that the two rights are co-extensive in tlie sense 
S that where there is a sufficient adit for light a sufficient adit 


for air also will be presumed,' and for the further reason that 
itis only in very rare and special cases involving danger to 
health or at least something very nearly approaching it, that 
s the Court would be justified in interfering on the ground of 
e diminution of air? 

And here it may be observed that cases to prevent, or 
to claim damages for, interference with ancient lights,* are 




















— frequently spoken of. as cases of light and air, and the right 
— relied on as a right to the access of light and air, but this is 
— inacenrate,* for though the words light and air have crept to- 
dE gether into pleadings* and have been inserted together in decrees 
E Er as though the two things went pari passu, it will be seen that 
Do | the principles upon which the Courts grant relief in the re- 
E P spective cases of diminution of light and diminution of air, are 
— clearly distinct.’ 
Easements of light and air fall within the category of 
| negative easements, as being privileges acquired in respect of 
UR" E buildings by the dominant owner whereby the servient owner 
du is obliged not to do something on the servient tenement for 
Te * the advantage or benefit of the dominant tenement.* 
3. They are also continuous easements.’ 
B. The right to light and air cannot be acquired in respect of 
open ground." 


In Roberts v. Macord," the defendant sought to justify a 
— for breaking down the plaintiff's wall by pleading a 


t See Barrow vw. Archer (1863), 2 $ City of London Brewery Co. v. 
Hyde, 129; The Delhi avd Loadon Tennant (1873), L. R., 9 Ch. App. (221). 
Baszt v. Hem Lall Duti (1887), 1. L. R., € Dent v, Avction Mart Co. (1866), 
* 14 Cal., 439. L. R., 2 Eq. at p. 252. 
2 ity of london Brewery Co. v. 1 See infra and Chap. XI, Part II. 
Te M —— Teomat(1873) L. R., 9 Ch. App, (221. — * See Angus v. Dalton (18:8), L. R., 
EM  * "Ancient Lights" are windows 4 Q. B. D. at p. 196; Gale, ith Ed., 
Meh have existed more than 20 years p. 28S. — 
Turner v. Spooner (1861), 30 L. J. N. 8. 9 Indian Easements Act, RO | 
19 See cases infra, —€—€— Ease- - 
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right to light and air in respect of a open space of ground at 
the side of his timber yard for the drying of the timber and 
the more convenient use of the timber yard and a saw-pit. 
Patteson, J., said the plea was a very novel one and one which 
could not be supported in law. If such a. plea could he 
sustained it would follow that a man might acquire an exclusive 
right to light and air, not only as theretofore in respect of 
buildings, but merely by reason of having been in the habit of 
laying a few boards on his ground to dry. Such a rule would 
be very inconvenient and very unjust. — | 
In Potts v. Smith,! a similar opinion was expressed by Potts v. Smith. x 
Malins, V. C., who pointed out that if a right to light and 
air were once admitted with regard to open land, the conse- 
quence would be that no man could ever build to the edge of his 
own land, because the owner of the next land might say: “It 
is very true I have never used this land for building purposes, m 
but I have been in the habit of laving out linen or timber to Ec 
dry there, and if you build a house next to it, I can no longer e. 
use it for the same purpose." Such a restriction, he said, would X 
be highly inconvenient and contrary to the rule of law. = 

It is.essential to the aeqnisition of rights to light and air Apertures — 
that the apertures in respect of which they are claimed should 22a 
be definite and permanent and intended for the access of light P*rmeneot. 
and air.’ 

In Webb v. Bird? the plaintiff claimed to be entitled to Wes v. Bird. 
the free and uninterrupted passage of the currents of wind and 
air over the defendant’s land to his mill. x 

It was decided that the right claimed was too indefinite to 
be the subject of an easement. Willes, J., said : “ That which is 
claimed here amounts to neither more nor less than this—that 
a person having a piece of ground, and building a windmill 
upon it, acquires by twenty years' enjoyment a right to prevent 
the proprietors of all the surrounding land from building upon 
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— ' (1868) L. R., 6 Eq., 311. the admission of | light and air as a 
“8 See Bottlealla v. Bottlewalla (1871), window. hd.  . 

-= $Bom.H C. (O.C. J.) at p. 190. In - * (1881) 10 C. P. N. s 8 5 (88) 1S 
apris etae mpi for CBN. — Es | 
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it, if by so Woing the free access of the wind from any quarter 
should be impeled or obstraeted. | It is impossible to see how 
the adjoining owners could prevent the acquisition of such a 
right except by combining together to build a circular wall 
round the mill within twenty years," 

Bryaat v. In Bryant v. Lefever? where the plaintiff complained that 

the defendants had raised their house which adjoined the plain- 

| tiffs house in sueh a manner as to prevent the free access of air 
to the plaintiff's chimneys which hal been enjoyed for more 
than twenty years and thereby to cause the chimneys to smoke, 
it was held that no action was maintainable by the plaintiff 
ee against the defendants, for the access of air to the chimneys 

— of a building could not as against the oceupier of neighbour- 

s: ing land be claimed as an easement capable of acquisition 
otherwise than possibly by an express grant or covenant. It | 
was said that the right claimed was too vague and uncertain ;. 

| one against the acquisition of which the adjoining owner coul 

E not defend himself, and that the remedy of the plaintiff in such 

| a ease was to build higher. 

Sot v. Pape. In Scott v. Pape it was explained that the defined channel 
through which light has to pass over the servient tenement is 
to be measured by the apertures which lets that element into 
the dominant tenement, or speaking more strictly and accurately 

E that the measure of the enjoyment, and the measures of the right 

D s acquired are not the windows and apertures themselves, which - 

| would involve a continuing stractural identity of the windows, 

but the size and position of the windows, which necessarily limit 
and define the amount of light that arrives ultimately for the 
house's use. It follows that where there are no definite 
apertures in the dominant tenement there can be no defined 
channels on the servient tenement, and no prescriptive acquisi- 
tion of the right. 

In Harris v. De Pinna,* the plaintiff had erected certain 
timber stages or structures for storing and seasoning timber 
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! 10 C, B. N. S. at p. 234. * Harris v. De Pinna (1886), L. R., 
9 (1879) L. B., 4 C. P. D., 172. 33 Ch. D., 238. 
* (1886) L. R., 31 Ch. D., 554. w 
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which were left open on fhe sides abutting on the defendant's 
premises for the purpose of admitting light and air, and the 
defendants having erected buildings on his land up to the 
boundary of the plaintiff's premises, the plaintiff sued to restrain 
the defendant from interfering with the accessof light and air 
to his said timber stages. The suit failed as to light on the 
ground that the plaintiff had not given evidence of the conti- 
nuous enjoyment of any definite amount of light in respect of 
any of the apertures to the said timber stages, and as to air 
because its access was not confined within a definite channel over 
the servient tenement. 

Bowen. L. J., said, ** Then we come to the air. It seems to 
me that the only claim for air which could be supported here 
is a elaim to the passage of undefined air over the premises of 
the defendant until it reaches the plaintiff's property. lt would 
be just like an amenity of prospect, a subject-matter which 
is incapable of definition. So the passage of undefined air 
gives rise to no rights and can give rise to no rights for the 
best of all reasons, the reason of common sense, because you 
cannot acquiré any rights against others by a user which they 
cannot interrupt." 

In the same case the observations of Cotton, L. J., are 
important as to the manner in which light arrives at the 
dominant tenement as distinct from air. In this respect light, 
he says,is an entirely different matter from air. Light, the 

- principal light which is enjoyed, comes to the dominant tenement 
in a direct line in direct pencils, and the light which is thrown 
over a neighbour's land goes over a very short space indeed.? 

In the case of air the rizht may b» aequired by user either 
in respect of a definite aperture in the dominant tenement or 
through a definite channel over adjoining property.* The latter 
method of acquisition applies to the case of an easement of air for 
the purpose of ventilation such as was claimed in Bass v. Gregory. 





* At p. 262. ground of an implied grant, but reference 

9 At p. 259. was made in the judgment to the prin- 

9 See Aldia v. Latimer (1894), 2 Ch., ciples upon which the right to air is 
:87. This case was decided on the © i 
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Chostey v. Chastey v. Acland’ is the latest authority for the proposi- 
Acla «4. 





tion that a right to have air come over a neighbour's land in a 
particular channel may be established by immemorial user, but 
that in the absence of actual contract, no one can claim a right 
to have the general current of air over his neighbour's property 
to his property kept uninterrupted. 

In India the principle established in Webb v. Bird was 
i, recognised in the case of Barrow v. Archer? where the plaintiff , 
claimed the right to have the south wind blow on to his premises 
free from all obstruction. It was urged on his behalf that the 
climate was an important consideration, and that according to 
the circumstances of the country and the particular winds 
prevailing, a direct breeze from the south was almost a necessity, 
but the Court declined to give effect to this argument on the 








Ww. . ground that it was necessary for it to see that the servient 
E- tenement was not made subservient to more than the law 
required. 
Bagram v. And in Bagram v. Khettranath Karformal* where a similar 
IKAetrian s nth 3 





Keforees. Claim was pat forward, Peacock, C. J., said : “I am of opinion 
that by the use of the south window uninterruptédly for twenty 
years, the plaintiff did not acquire a right to enjoy the south 
breeze in that obstruction. Such a right may be acquired by 
express grant, but it cannot be acquired merely by prescription 
arising from user whether the presumption is a presumption 

t of prescription or not.” : 

* — Lon. The same principle was followed in the case of The Delhi. 

E "Hen Lall Dutt. and London Bank v. Hem Lall Dutt. 

“Measure of the The judgments of the Lord Justices in the case of Scott 

— v. Pape, already referred to, shew that the measure of the 

P E enjoyment and the measure of the right acquired are the size 

| — — and position of the windows which necessarily limit and define 

eS -  . the amount of light that arrives ultimately for the house’s use. 

E Acta 28, Section 25, clause (c) of the Indian Easements Act, provides 


that the extent of a prescriptive right to the passage of light | 
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and air to a certain window, door or other opening is that 
quantity of light or air which has been accustomed to enter that 
opening during the whole of the preseriptive period irrespec- 
tivély of the purposes for which it has been used. 

This would shew that the section makes the measure of 
the acquired right the amount of light and air which has 
entered the window or other opening during the prescriptive 
period, and not the size and position of the window. f^ 

In this respect the section appears to be at variance with Turner v. 
the English law as laid down in Scott v. Pape, already referred —— 
to, and in Turner v. Spooner.' In the last-mentioned case the 
dominant owner was allowed to alter the construction of his 
window in such a manner as to increase the amount of light 
and air entering thereat without enlarging the size of the 
aperture. 

According to section 28, clause (c), he would not have been 
allowed to do so in India — the Indian Easements Act.? 

As regards the enjoyment of light during the period of Effect of in- 
acquisition a question arises as to what would be the effect of apertus Ai 
increasing the size of the aperture, that is to say supposing a DES 
a man after ten years’ use of a window enlarged it during the 
remaining ten years to double. its former size. Would he 
lose the right altogether, and, if not, what would be the measure 
of the acquired right ? 

In Scott v. Pape, Bowen, L. J., took the view that such Set v. Pape 
alteration of the window would not have the effect of destroying 
the right to all access of light whatsoever, but would limit the 
extent of the acquired right to the minimum portion of the — 
parcels of light which had passed through the smaller structure.* 

For the acquisition of rights to light and air there need be Actual user —— — 
no actual user of the dominant tenement. The existence of the to » acquisition, = = 
aperture and the possibilities of user are sufficient. = 

Hence as soonas a house is structurally completed and the 
windows put in, or when a house has assumed the appearance 
and outward aspect of a dwelling-house and is so far completed 








t (1861) 20 L. J. N. & Cb., 801 ; 1 Dr, 3 See also Chap. VIII, Part f. 
and Sm., 497. * (1856) L. R., 31 Ch. D. at p. 572, 





je C. — 
E Cas 
ny as to show an intention to use it as a dwelling-house with . . 
* certain windows, enjoyment for the purposes of acquisition starts 

| from that time and is not dependent on personal occupation.' a 
k o- Future aad It appears at one time to have been the opinion of. the 

^ pesulie user a 


test of the ex- Courts that actua! user and not future or possible user was a test 
Sind duis, ef the extent of the acquired right. But later decisions have 
departed from this view and established the rule that the 
Courts must in every case of interference consider the possi- 
bilitv of the dominant tenement or particular portion thereof 
being used for some other purpose than that for which it was 
used at the moment the relief was applied for. 

This was the decision of Jessel, M. R., in Aynsley v. Glover, 
an important case in which all the previous authorities on the 
subject were reviewed. In the opinion of the Master of the 
Rolls, Jackson v. Duke of Newcastle* was overruled by Yates v. , 
Jack in which the decision of Lord Cranworth conflicting with 
the decision of Lord Westbury in the former case contained a- 
statement of the law which the Master of the Rolls felt himself - 
— bound to follow. 

[08 Moore v. Hali, In Moore v. Hall * the Court approved of the decision in 
ow Aynsley v. Glover and dissented from the decision in Martin v. 
| Goble.’ 
The principle of these later decisions was adopted in India 
™ in the case of Ratanji H. Bottlewalla v. Edalji H. Bottlewalla? 
where in respect of the right of light and air claimed for a 
dwelling-house it was laid down that a right to light and air 
must at least be a right to such light and air as are necessary for 
the enjoyment of the particular room as part of a dwelling-house 
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QE | 8 Pranjivandas v. Meyaram (1862), 1 

uU, Bom, H. C., 148 ; Courtauld v. Legh 
‘ie. ea (1869), L-R., 4 Exch., 126 ; and see E/liott 
M v. Bhoobun Mohan Bonerjee (1873), 12 B. 
EAR | Lk, 406 ; and Smith v. Baxter (1900), 2 
M Ch., 138 (143). 

9 Martin v. Goble (1808), 1Camp., 320; | 
EEG Jackson v. Duke of Newcastle (1864), 3 
Et D.J. & S., 975; 10 Jur. N. S., 680, 

Eel 810; 33 L. J. Ch., 698. 
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appeal, L. R., 10 Ch. App., 283. 

+ (1864) 3 D. J. & S., 275; 10 Jur. N. 
S., 68S, 810; 33 L. J. Ch., 698. | 

5 (1866) L. R., 1 Ch. App.. 295. 

© (1873) L. R., 3Q. B. D., 178 ; and see 
Dent v, Auction Mart Co. (1866), L. R, 2 
Eq., 238; Calcraft v. Thompson (1665), 


15 W. R.,387 ; Young v. — as 8 


W. R., 135. 
* (1808) 1 Camp., 320. 
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^ and for such purposes as it may reasonably be put to. tt wile Oe | 3 
.— said that such purpose will vary from time to time according c ON 
to the exigencies of the family ; but that the mere circumstance n v E 3 
that a-room is used as a lumber-room or godown at the time of uw. ERN 
obstraetion cannot affect the question of enjoyment which is — 


the right to its enjoyment for all reasonable purposes to which  — E 
it may be put as a room in a dwelling-house. Rc 

The fallacy of making actual user the measure of the acquir- mw 
ed right is seen by taking the case of a dominant owner who - a 
after acquiring a right to all the light that could be obtained ge 


uses his house for a purpose to which the whole of the light is 
mot essential, and is so using it at the time of obstruction. The — - 
" consequence of applying the argument of actual user to a case . 
of that kind would be to allow the wrong-doer to measure out 
the exact quantity of light required for the particular use of 
the dominant tenement and to deprive the dominant owner 
of the excess to which he had already acquired an absolute - 
right.! 
These decisions sbew that in eases where the amount of 
^ light claimed exceeds the amount of light actually being used, 
the measare of the acquired right is not “the actual use which is 
male of the dominant tenement at the time of the obstruction, 
but the amount of light which*has been uniformly enjoyed E. 
during the period of acquisition without reference to the purpose E 
for which the light has been used.* oc - 
Dut ihodgh the extent of the full right to light and air The fon right — B 
inay in one sense be said to be the amount of those elements Dx ar dad “a Fi 
which has been uniformly enjoyed in respect of the dominant — —— 
tenement," yet supposing a man has enjoyed the free access of obstruction, : 
light and air to his windows for the preseriptive period and 
acquired an easement in respect thereof, is he entitled to relief - 
|» for any interference whatsoever with. tlie access of such light 
a and air ? Deed E Roo 








190,13 be taken into consideration ineatimating, LA 
$ 8:9, cl (c) of the Indian Easement rond — 
Aeh; alo — Satie — Mw 2 mask: s ted and. 
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: The answer is that a man cannot insist necessarily upon 
TE the continuance of all the light and air to which he has been 
£ accustomed. 

Relief will be given to him only where the obstructicn has 
passed the region of barmlessness. and become an appreciable 





E ~ interference with his comfort, his business, or his health. 
— B » . B B . . . 
MEC Distinction In the application of this principle the law distinguishes 


v between light ; : ee : : i 

— andairin the between light and air permitting a greater latitude for interfer- 
=~ application of . . ^ . . 

‘the remedy, ence with air than for interference with light. 


(CUN In the case of light the remedy for the disturbance of the 
E right depends upon the obstruction of such light as is sufficient 
io for the comfortable use and enjoyment of the dominant tene- 


ment, if a dwelling-house, or for its beneficial use and 
— occupation, if a place of business. 

> Back v. Stacey. The rule has been well stated in Back v. Stacey' where 
| Best, C. J., said that it was not sufficient to constitute an illegal 
E obstruction that the party complaining had less light than 
a M before, but that in order to give a right of action there must be 
a substantial privation of light sufficient to render the occu- 
pation of the dominant tenement uncomfortable and to prevent 


E ww ^ 


ae the carrying on of the business therein as beneficially as 
| before. 

This statement was adoptéd by Pagewood, V. C., in. Dent v. 
E Auction Mart Co. with the single exception of reading “or” 
4 for “and.” In Kelk v. Pearson? the rule was laid down by 
S James, L. J., in the following words * :—** Now I am of opinion 


that the statute has in no degree whatever altered the pre- 
existing law as to the. nature and extent of the right. The 
nature and extent of the right before that statute was to have 
that amount of light through the windows of a house which was 
sufficient, according to the ordinary notions of mankin]l, for 
the comfortable use and enjoyment of that house, if it were a 
dwelling-house, or for the beneficial use and occupation of the 
house, if it were a warehouse, or shop, or other place ot 








* 
1 (1826) 2 C. & P., 465. * (1871) L. R., 6 Ch. App., 809. 
5 (1866) L. R., 2 Eq., 238 (245). * At p. 811. 
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That was the extent of the easement—a right to prevent — 

vour neighbour from building upon his land so as to obstruct : — 

the access of sufficient light and air, and to such an extent as Rc 

to render the house substantially less comfortable and enjoyable." e, 

This Interpretation of the law was approved by Lord — 

Selborne, L. C., in City of London Brewery Co. v. Tennant, City of London 3 

Brewery Co. v. 2 " 

and to the same effect are the decisions in India outside the 75,544. * 

Indian Easements Act.? — 
On the other, hand. the remedy for the disturbance of the 

right to air, whether enjoyed for the purposes of habitation or 

trade, proceeds on the ground of nuisance or injury to health. Ere. 

In City of London Brewery Co. v. Tennant? Lord Selborne, L. T 


4". said : * Now the nature of the case which would have to be 
made for an injunction by reason of the obstruction of air is 
toto elo different from the case which has to be made for an EC 
injunetion in respect of light. It is only im rare and special £i 
cases involving danger to health, or at least something very 
nearly approaching it, that the Court would be justified in 
interfering on the ground of diminution of air. Therefore, when 














witnesses say that there is a material diminution of light and cm 
air and say no more, they are in truth reducing the value of o1 7 S 
their evidence as to light to the standard which must be applied E 
to their evidence as to air, as to which such evidence is of no aa 
value whatever.” And the same principle bas been applied in E 
India in cases not governed by the Indian Easement Act.* ; “ne 
In England nataral conditions and other causes have made Considerations _ 
i — 


ügzht of more account than air. In India air is of as much Aad air fa Eog- m 
aml often of greater importance than light. On this ground ndandindis, —— 
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' (1573) L. R., 9 Ch. App.. 212; and see fafra. | 
see Lady Stanley of Aldertey v. Earl of s (1873), L. R., 9 Ch. App. at p. 221. 
Shreedvary (1875), L. R., 19 £4., 616. * Bagram v. Khettranath Karformak 

5 Bagram v, Khettraaath Karformah — (1869), 3 B.L. R., O. C. J., 18 ; ModAoo- 
(1969), 3B. L. R., 0. €, J., 18; Modhoo- modan Dey v. Bissonaath Dey (1875), 15. 
modar Dey v. Bissosauth Dey (18575), 15 B. L. R., 361; The Delhi asd Losdon 
B. L. R, 361; The Delhi and London Bant v. Hem Lail Dutt (1887), 1. le Re, — 
Bank v. Hem Latt Dette (1587), 1. L. R., M 
14 CaL, 839; Jamnadas wv. Atmaram 
A871), I. L. pd Bom.. 133. "ee e 
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arguments have been used in the Indian Courts in cases not 
governed by the Indian Easements Act advocating the appli- 
eation of the same principles of relief for the obstruction of 
air as for the obstruction of light. : 

In Modhoosoodun Dey vy. Bissonauth Dey, Markby, J., 
admitted the force of these arguments but felt himself precluded 
by the English and Indian authorities from adopting them. 
= He said: ** Here also I must apply the rules of English law. No — 
> doubt this leads to some inconvenience. The reasons for which 
ae apertures are made in the walls of houses in the two countries 
are very different. | 

In England an aperture is made chiefly for light ; the sun 
EG -= being less bright and the air colder there, we desire to obtain 
E all the light we can, and only to admit just so much air 
— as is necessary for wholesome ventilation, for which reason 
we always use glass in our windows. In this country the object 
is precisely tne reverse—to get as much air as possible, and to 
exclude the superfluous light. A comparatively small aperture 
will in this country light a room, but without a free current 
ES of air a room would very often be uncomfortable, and even 
E. unhealthy. . . . . . . . But unfortunately the law of England 
I5. being fashioned upon the wants of the inhabitants of that 
E country has specially favoured the acquisition of the right to free 
Eo c access of light, but has taken very little notice of the right to 
free access of air. ? -~ 

The same inconvenience appears to have been felt by the 
Legislature in passing the Indian Easements Act with the result 
that section 33 of that Act has made the right to light and 
air and the remedies for their obstruction co-extensive.? 

i In deciding the question whether there has been a material 
ation affected i diminution of light and air, the Court should take into consider- 
| b existence of ation the light and air afforded to the room by windows other 
— than the window or — obstructed.‘ - 
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x mand ai * (1875), 15B.L. E, 301. . 9.— p. 478, and Stokes, 1 o uw Codes, . = 
Ie UR = 9 At p. 367; and see the observations p. 885. ‘ 
. of West, J., in Nandkishor v. Bhagubhai (5 phwujibhoy v. Lisboa (1888), I. L. R.,. 
E * | (4883), I L. R., 8 Bom. at p. 9. * a3 Tees WS | 
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But it is no defence to an action for the disturbance of — 
- ancient lights to plead that the plaintiff or party complaining ~ - 
has windows in another part of his house from which he can 
get his light and air.’ 
There has been a conflict of opinion in the English Cons Easements of — 
as to whether the use of light for ordinary purposes during the ene os | 
preseriptive period entitles the owner of the easement to dl aim 
the use of the light for special or extraordinary purposes. 
In Lanfranchi v. Mackenzie? the plaintiffs sued to restrain Laafranché v. 
the defendants from erecting a new bnilding in such a maaner —À 
as to interfere with the access of light toa window which they — 
alleged was an ancient light and which admitted light to a room 
specially used by them for fourteen years for the examination 
of samples of raw silk for whieh a. steady uniform light was 
»equired. 
It was contended by the defendants that the plaintiffs 
having an ancient window could not by any peculiar user of it 
for less than the prescriptive period aequire a right to a special 
amount of light, and they relied on Martin v. Goble for the 
principle that the plaintiffs coald not by any act on their part 
impose a new restriction on the defendants. ! 
This contention was adopted by Malins, V. C., who decided 
that when a man had used a window for ordinary purposes -~ 
during the prescriptive period. he could not claim the use of 
it for extraordinary purposes unless such user could be proved 
during a further period of twenty years. < 


- 


In Dickinson v. Harbottlé the same J udge came to a similar Dickinson v. ——— 
decision. bs —— ES 


| It seems impossible to reconcile these- decisions with P 
E. the — established in Yates v. Jack,* Caleraft v. Thomp-  — 

; son, * Aynsley v. Glover, * and the other cases before mentioned - 2 C 
i ae: fur rx —— that the = test in eases of this kind i is not b usc E 


^ X 


— — ER 29, and. 




















user of the dominant tenement at the time of obstruction, bnt 


the amount of light uniformly enjoyed for the prescriptive 


period in respect of the particular aperture. 

The alteration in Lanfranchi v. Mackenzie was not in 
respect of the aperture, but merely in respect of the purpose 
for which the aperture had been used. If a man after acquist- 
tion of an easement of light cannot by subsequent user 
requiring less light be deprived of the fall measure of light 
he has acquired, it should follow that he cannot ke deprived 
of his right of user for a purpose requiring more light than 
formerly provided the prescriptive amount of light is not 
exceeded. 

To hold otherwise would be to put an alteration of the use 
of the window on the same footing as an alteration of the window 
itself, two very different things between which the law clearl- 
distinguishes. 

Later decisions! based, as it is respectfully submitted, on 
a correct view of the law are at variance with the dicta in 
Dhnfranchi v. Mackenzie and Dickinson v. Harbottle. 

The most recent decision in Warren v. Brown? so far from 
reconciling this diversity of opinion has made the subject ene 
of greater complexity than before. 

This case goes further than either Lanfranchi v. Mackenzie 
or Dickinson v. Harbottle, and lays down that material diminu- 
tion of extraordinary light received for 20 years and used for 


a purpose requiring such extraordinary light at the time of the. 


obstruction complained of, but not for the whole prescriptive 
period, gave the owner of the easement no cause of action, pro- 
vided sufficient light was left for all ordinary purposes. It was 
further questioned whether extraordinary user for the full 20 
years would have made any difference in the result of the 
ease. 

The proposition that, no matter what amount of light a 
man has received during the prescriptive period, he cannot 








* Mackey v. Scottish Widow's Society — 5 Times L. R., 430 ; Lazarus v, Artistic —— | 


(1877), Ir. R., 1l Eq., 541; AU. Geal: v. Photographic Co. (1897), 2 Ch., 314. 
Queen Anne's Gardens Mansions (1889), — * (1900) 2 Q. B., 722. | 
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use that light for any but ordinary purposes, presents a marked m 
and serious departure from the. principle enunciated in Aynsley EC 
v. Glorer and the other cognate cases,' and, as already pointed s. 
out, places in the hands of the servient owner the means of — 
dictating to the dominant owner the purposes for which he £—— 
shall or shall not use the light which he has gained, a result i ot 


which must undaly restrict the operation of the easement and 
against which the observations of the judges in the earlier cases = 
appear to have been specially directed.” — 

The ease of the Attorney-General v. Queen Anne's Mansions? d a 
is interesting as deciding that the principles by which the Court ote ote T 
has been guided in tlie protection of access of light to buildings NM: x * 
ased for domestic and commercial purposes are applicable to a b cde m 


ide P 
building used for ecclesiastical purposes, and that material Churches. Fe 
interference with the comfort of worshippers is liable to be 9,77, Anne's — 

Mansions. — 


restrained as much as interference with the comfort of inmates — 
of houses, 0 ME 
In this case the defendants had obstructed the access of — 
light to six windows on the south side of the Guards Memorial 
Chapel. Westminster, and materially interfered not only with 
the comfort of the worshippers in the chapel, but with the 
illumination of the mosaies and stained glass windows with 
which the chapel was adorned. In giving protection to the E 
mural decorations and stained glass windows, the Court consider- — 
ed that they were as much entitlel to protection in the | 
eirenmstances of the case as either a picture gallery in a 
private house or a picture gallery in a publie building appro- 
priated to that purpose. | E c 
The owner of am easement of light cannot complain of any No: carement 
act on the servient tenement whereby the quantity of light ; Web be ———— naa 
coming to his windows is increased or converted into what is d Med. 
called “reflected light " or into an extraordinary supply of ghe 
ofa ghring character No case has occurred. — Eus. 
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consent of the servient owner, the latter by implied covenant 
on the part of the servient owner derived from nser.! 

The former are unlawful in their origin. The first of the 
aets is a trespass ; whereas, in the case of light, the acts are in 
themselves lawful aets, aite d in the lawful occupation and user 
of a man's own land? 

Rights of way must not be vague or indefinite, that is to 
say, they mast be limited to a particular route over the servient 
tenement. An easement of way confers no right to wander at 
pleasnre over any part of the servient tenement for whatever 
purpose? — 

It is no valid objection to the acquisition of a right of way 
by preseription that there is another means of access to, or egress 
from, the dominant tenement of which the dominant owner 


nser have conferred a preseriptive right, the servient owner 
cannot complain of its inconvenience.* 

Basements of way are in their extent capable of great 
variety. They may be acquired either for present purposes, or 
they may be limited to particular purposes, or to a particular 
point, or period of time, or subject to particular conditions.‘ 
These limitations in point of time and conditions would not arise 
— where the acquisition was derived fron: prescription or enjoyment 
t for the necessary period of time under the Indian Limitation 
BE Act or Indian Easements Act, though they might be made the 
subject of grant or covenant. 








aa upon the manner of acquisition and will hereafter be 
e in diseussing the extent and mode of enjoyment of 
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p (1824), 2 1. & C, 15 W. R., 295; Wimbledon ond Pise; 
x — (1824), 3 B. & C., Commons  Conservators. v. Dixon !1875), 
B89, referred to with approval in Weld L. R., 1 Ch. D., 382 ; 45 L. J. Ch., 353. 
L38 OC. B. | * Sham Bagdee v, Fakir Chand Bagder 
(1866) 6 W. R., 322; Mokoondoaath 
- Bhadoory v. Shib Chunder Bhadoor 'y (1874), 
. 22 W. R., 302. 
ja Gon —' 6 See Chap. I, Part Hi, and Indian 
9X He. | Fasements Act, s, t, 
(1871 Bt p. pilap. tu, Part I, c. 
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might have availed himself, for where the necessary time and 
2 


What is the precise limit of the right in any particular case ® 
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A right of way is an affirmative. easement — the Affirmative 
dominant owner to have active use of the servient tenement in 
the manner above indicated. 











It is also a discontinuous easement depending as it does for Discontinuous = 
its exercise on the act of the dominant owner. — T oe 

Section 5 of the Indian Easements Act defines a disconti- ; AL 
nuous easement as one that needs the act of man for its pe os 
enjoyment.! ; DP 

Easements being restrictions of the ordinary rights of Easement of  . 
propertv, a right of way is restrictive of a man's right m his — He L 
soil and of his liberty to enjoy and dispose of his land as he tie- ; 
pleases.? 


Easements of way do not confer rights to the ownership of Are not rights — 
the soil? There cannot be a claim to the ownership of land — sol. UE — 
„and to a right of way over it at the same time.* In the respect EA 

of not being rights to the ownership of the soil, private rights —— 
of way resemble "public rights of way.’ ^ 

The presumption with regard to the ownership of the soil Presumption | P 

is that it belongs usque ad — filum viae to the owners * of soil in etri T 
of the adjoining lands, and such presumption applies equally to 9f Private way. — — 
a private as to a publie road.5 ed 

There is a similar presumption in India.’ 

may be a right of way by boat in the rainy season over a 
particular channel. Such a right may be acqnired by enjoy- 
ment for the necessary period in spite of the interrnption in the 


actual user caused by lack of water.’ 






































| Quore if this is an accurate defini- Churn Auddy v. Tarini Churn Banerjee 
tion. The act of man is required for (1876), 25 W. R., 218; L L. R., 1 Cal., 
the exercise or actual user of the ease- 422. 








ment, but, not necessarily, for the en- * Ihid. — 
wreyment. pi the easement, dz thot ——— — 

REV remarks of Garth, C. J., in Koylus Chun- L. R., 7 Q. B., 47 ; I1 L. J. M. C., 72. V^ PORE 
a neal der Ghow v. Sonatun Chung Bwrooe © Holmes v. Bellingham (1859,7 Ç. B . "E 
es (1881), I. L. R., 7 Cal., 132 ; 8 C. L. R., N. S., 329, aud see as.to pablic roads, _ — g — 
ye: — 281, in connection with s. 26, ill. (b) of — Chap. IV, Part IJ, A (2). ico 4 E 
... the Indian Limitation Act, and see — * Mobaruck Shah v, Toofany asr zc o. 
> Va Chap. VIL Part]. — 0. LLR, 4 Cal., 206. — CREE ae 
d 2 Indian Easemen ta Act, s. 7. — — | 
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ce ( 92. ers 
Ene EE Ld A private right of way is not necessarily confine! to a 
ES = - common to se- Way used by one person; it may be common to several persons.! 
T eston It may be convenient here to consider the question as to 
— €. er pri 
—— — wateand public Whether a private right of way and a public right of way can 
M ehe of. way exist simultaneously over the same soil. 

P cde The answer depends onthe time at which the two rights 

am come into existence. 

If a publie right of way already exists, no private right of 
way can be acquired in derogation of it, but if a private right of 

* way already exists, the requisition of the publie right will not 

extinguislr the private right, but remain qualified to that extent 
unless there has been a release or abandonment of the private 
$ right, or a publie user inconsistent therewith.’ 

Est The right to a private way and the right to a publie way 
** over the sume soil cannot be pleaded together as the two are* 
— inconsistent,? but the private right if pre-existing can be relied 

on, for there is no compulsion in such a case to resort to the publie 
AS DU right which might possibly be disputed by conflicting evidence,* 
. and the remedy for the obstruction of which is by indictment 
only unless special damage can be shewn.’ 
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When once a right of way lias been acquired, the servient 
owner cannot object to it on the ground of inconvenience, nor 
can he put an end to the right by shewing that there is another 
pathway which the dominant owner might use. - 

A right of way is a right of use of land within the 
meaning of section 320 of the Criminal Procedure Code. The . 
à exclitive possession of land mot subject to such a servitude 
a becomes something short of exclusive possession when the 

easement arises.* | 





— Baroie (1881), I. L. R., 7 Cal, 132;8 6 Q. B., 904; Queen v. Chorley (1848), 


2 C. L. R., 281 ; and see infra, Part III, A, — 12 Q. B., 515. | 
- Chap. IV, Part I, Bg (n) — YT 8 Chichester v. Lethbridge (1728), Wil- 
^ — Part II. les, 71. 

i E id — are d Birming- 3 . * Allen Y. — (1806), 8 East., 3. 
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A party who consents to the alteration of an existing path 
by the Magistrate to one more convenient to the publie Ec 
generally cannot afterwards come forward and elaim such right * 

of way as private.! e 


Part I1I1.— Easements tn Water. : 


The natare of the right conferred by the acquisition of an Natureof — — 
easement in water is to restrict in some particular respect the "vr — 
enjoyment of those natural rights in water which form part of — 
the ordinary incidents of property.” 2 

Those nataral rights may be described as the right of every 
riparian proprietor to use the water which flows past his land 
equally with other proprietors, to have the water come to him 


andiminished in flow, quantity, and quality, and —€—À2 in 7 E 
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relating to water in accordance with the ens nature of the ?f in vatis 


right acquired. | E 
Easements in water are affirmative easements and may e 
be divided into the following classes, namely :— — 


A. Easements relating to the flow of water in natural 


waterccurses, 
B. Easements relating to the flow of ibo in artificial | 
watercourses. AC 
C. Easements relating to the subterranean flow of water. — a [E 


D. Easements relating to the discharge of rain water 
upon adjoining land. 
E. Easements relating to water requiring the use of the 
servient tenement for their enjoyment. 
Easements affecting the natural state of water zs 
pollution or alteration of temperature. 


^ These easements may arise. either by grant, express ‘or: ES 3 E 
| 3 tuos dur Sab — —— — E 
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or by eustom,! and in India also under the Indian Limitation 
Act, and the Indian Basements Act.? 


A. Easement relating to the flow of water in natural water- 
courses. 


Easements can be acquired in natural streams flowing in 
known and defined channels. 

In this connection are to be noticed those easements that 
give riparian owners the right to divert water from its accus- 
tomed course and thus diminish the quantity which would other- 
wise descend to the proprietors below, or to throw the water 
back upon the proprietors above. These rights, being clearly 
restrictions of the ordinary rights of property,* require that the 
burthen of proof of them should rest upon the proprietor claim- 
ing them* ; as was said by Leach, V. C., in Wright v. Howard, 
* Either proprietor who claims the right either to throw the 
water back above or to diminish the quantity of water which 
is to descend below must, in order to maintain his claim, either 
prove an actual grant or license from the proprietor affected by 
the operations, * must prove an uninterrupted enjoyment of 
twenty years." 9 

In Bealey v. Shaw? Lord Ellenborough said : * The general 
rule of law as applied to this subject is, that, independent of 
any particular enjoyment used to be had by another, every 
man has a right to have the advantage of a flow of water in 
his own land without diminution or alteration. But an adverse 
right may exist, founded on the occupation of another. And 
though the stream be either diminished in quantity or even 
corrupted in quality, as by means of the exercise of certain 
trades, yet i? the occupation of the party so taking it have 








3 See Chap. IV, Part I, B (1) (P. C.), 865. 
9 See Chap. VII, Parts Il & IIT. * Indian Easements Act, s, 7, ill. 
8 ion Bealey v. Shaw (1805,) 6 East., — (^). 
; Wright v. Howard (1823), 1 Sim. * See Chap. V, Part I. 
ae 190; 24 R. R., 169; Embrey v. © (1823) 1 Sim. & St., 190, 24 R. R.. 


— Owen (1851). 6 Exch at p. 370; Subra- 169. And so under s. £6 of the Indian 


maniya v. Ramachandra (1877), I. L.R, Limitation Act, XV of 1877, and see 


— 3 Mad, 335 ; Debi Pershad Singh v. Chap. VII, Part II. 


Jonath Singh — I — 1 (1805) 6 Ea, 209. 
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existed for so long a time as may raise the presumption of a grant, «  - 
the other party whose land is below, must take the stream | 
subject to such adverse right. I take it, that twenty years’ 
exclusive enjoyment of the water in any particular manner 

affords a conclusive presamption of the right in the party so 
enjoying it, derived from grant or Act of Parliament." x 

The facts in Bealey v. Shaw were that the defendant and 
his predecessors in title had been accustomed for over sixty years 
to divert water from the River Jrivell by means of a weir of a 
given height, and slnice of given dimensions. In this state 
of things the plaintiff eame to a spot lower down the river, 
erected a weir, mill, and other works on his own land, and 
commenced to enjoy the natural rights in respect of so muchi of 
the water as the defendant had not been accustomed to divert. 

The defendant subsequently enlarged his sluice, and the question 
arose whether he had a right to do so. 

It was held that in the absence of enjoyment for the 
necessary period of the enlargea sluice the defendant was 
confined to his original easement, and could claim nothing 
more. | 

In India, as in. England, the right to divert and impound - 
the water of a natural spring for purposes of irrigation can 
only be acquired by virtue of an easement.? 

It is important to remember that the obstruction or diver- pominant 
sion of water for the necessary period must be to a tenement must abut o $ 

 nbutting on the stream. Otherwise no easement will be stream. 
acquired.® — 

With reference to this topic the important question arises y3 right 
as to whether a servient owner whose natural rights have been séisired Oy Mu 

restricted by the diversion of water from its natural course or by that the — P 
the discharge of water on to his land can require the dominant the 
- owner to continue the exercise of the Easement, or, in other words |, 
* whether he thereby — a ite ee 
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- the dominant owner that the latter shall continue the diversion 
or discharge of the water. 

The question has been fully discussed in the Courts, and it 
has been decided that the servient owner cannot acquire any 
such right." 

The principles established in the decisions proceed upon 
two grounds, firstly, upon the ground that the enjoyment 
of the servient owner would be incapable of interruption at the 
hands of the dominant owner by any reasonable mode,’ and 
secondly, upon the broader ground, that it is of the essence of 
an easement that it exists for the benefit of the dominant 
tenement alone, and that the servient owner can acquire no 
right to insist on the exercise of the easement on the part of 
the dominant owner if the latter finds it expedient to abandon 
the right." | r 

The first mentioned ground was elucidated by Lord 
Abinger, C. B., in Aceon v. Gell. 

In that case the plaintiff sued to recover damages from 
the defendants for the diversion by them of a portion of the 
water flowing to certain cotton mills erected by the plaintiff, 

" from a mineral sough constructed by a company of adventurers 
for the drainage of a mineral field nnder license from the mine 
owners. Subsequently to the construction of this mineral sough 
another company composed of the defendants commenced the 
construction of another sough on a lower level for the purpose 
of draining a larger portion o of the mineral field under a similar 

d license from the same mine owners who had previously used the 

EU ~~ former sough,. , and the result of their operations was to cause 

| E- * E the diversion complained of. The judgment of the Court of 

K Exchequer Chamber was delivered by Lord Abinger, C. B., who 

— the suit pointed ont — acquisition of such 





2 auteright | v Gell (1839), 5 M. is S L Arberight v. Gell; Wood v. 13 ‘aud, 
— 3; — — and see the judgment of Blackburn, J., 
——— uon v, esbuı aad ——— Mason Ve — and Hereford Ry. 
(187 boa » 98; 








a right as was claimed by the plaintiff would depend on the 
capability of submission on the part of the defendants, as 
dominant owners, to the enjoyment of the water by the plaintiff. 
as servient owner, and that as there was no reasonable mode of 
interruption open to the defendants, there „could be no submis- 
sion on their part, and therefore no acquisition of the right by 
the plaintiff. The futility of the plaintiff s case becomes all 
the more apparent when it is considered that the acquisition of 
the right claimed by him would have imposed an obligation 
on the mine owners not to work their mines by the ordinary 
mode of getting minerals, and been founded on a mode of pre- — 
vention of the plaintiff s enjoyment of the stream, not only dc. 








highly expensive. and inconvenient to the mine owners, but — 
absolutely destructive to their interests. E 
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In Wood v. Waud' the Court expressed itself satisfied that Wood v. Y 
« the principles laid down in Arkwright v. Gell, as applying to the om $: 
particular matter now under discussion, were correct. Pollock, | ; 

C. B., in the course of his judgment used the following argument ! 

in explaining the legal position in such a case as the present. 

He said, “ the flow of water of twenty years from the eaves of a 
house could not give a right to the neighbour to insist that the — 
house should not be pulled down or altered, so as to diminish 

_ the quantity of water flowing from the roof. The flow of water 
- from a drain for the purposes of agricultural improvements. 
for twenty years, eould not givea right to the neighbour so as to 
preclude the proprietor from altering the level of the drains for 

the greater improvement of the land. The state of circum- — 
tanees in such cases shows that one party never intended to give, —— 
.  . mor the other to enjoy, the — the siream as a matter of. "VES oO 
15 2E Bg... — 
— p^ If easementa can be — in natural : + SA — ——— 
known and defined channels js it | to the acquisition i Uu 
ghts tl n ing perpetually ? itera ne 

w prevent the acquisition ófihe- v 
| cases of —— The Ki; pae oma Trafford v. The 
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Sheard,! point to the conclusion that where the stream has a 
permanent and natural origin, and flows in a defined channel, 
but at any point of its course assumes a character which renders 
its existence dependent upon the recurrence of floods at certain 
seasons, as in the case of an overflow, or on the doing of any 
aet regulating the supply of water at its source, it may be- 
NS. * come the subject of easements. 
Trafford v. The King supplies the instance of a water- 
course caused by overflow water from a brook in times of flood. 
In Drewett v. Sheard Littledale, J., said there was no 
objection to enjoying the benefit of water which flowed into 
a ditch from a natural stream at all times or only at such times 
à as the stream was swollen by water let by means of sluices into 
the river with which the stream communicated. 
The principle in these cases that any intermission in the 
subject of the easement beyond the control of the dominant 


owner does not prevent the acquisition of the right appears to 
find.its analogy in cases arising in India where the dominant 
owner has a right of way by boat over his neighbours’ tank or 


through definite channels exercisable during the rainy season 
only by reason of the quantity of water required? — 


- — No easements But easements cannot be acquired in artificial streams, if 
| termittent . 
aie intermittent, at any rate against the person creating them. 


ww. streams. 


B. Easements relating to the flow of water in artificial water- 
courses. 


The right to water flowing through artificial watercourses 

is a right of easement, and must rest on some grant or arrange- 

ment either proved or presumed from or with the owners of the 

. lands from which the water is artificially brought, or on some 
other legal origin.* 





a (1836) 7 C. & P., 465. Madura (1869), 5 Mad. H.C., 6 ; Morgan 

2 See Koylas Chunder Ghose v, Sonatun v. Kirby (1878), I. L. R., 2 Mad., 46; 
Chung Burooie (1881), I. L. R., 7 Cal,  Rameshur Prasad v. Koonj Behari Pat- 
132 ;8 C. L. R., 231 ; and swpra, Part II, tuck (1878), L. R., 4 App. Cas., 121: 
| and tafra, Chap. IV, Part I, B 2 (a), and I. L. R., 4 Cal, 633; and see Kensit v, 
* a xA fagi IN Great Eustern Railway Co, (1884), L. R., 





- ®Sce infra. — X 21 Ch. D. ab p. 1314. 
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It. is quite distinct from the natural right whicb, as 
a natural incident to the ownership of land, entitles prima 


facie each successive riparian proprietor to the unimpeded ^ — — 

flow of water of a natural channel in its natural course, CA 

and to its reasonable enjoyment as it passes through his e 

land! PEE 
In India the law of easements, as relating to artificial —— 


watercourses, has frequent application to the subject of irriga- connection 
tion, a method largely employed in mest parts of the country —— 
for the purposes of cultivation. 

It may be useful, therefore, to study closely some of the Indian cases. 
eases that have oecurred in India connected with this branch 
of the law. 

In Ponnusawmi Terar v. Collector of Madura, the plain- d 
titf sued to establish his right to an uninterrupted flow of torof Madura. 
water through a channel which ran into a tank, the property 
of the plaintiff, and to compel the removal of sluices erected e 
across the said channel by the first defendant's predeces- , 
sor in office, and used for the purpose of Ls the flow 
of water. E c 
The first Court Jamae the suit, but, on appeal, the - CERO 
Madras High Court reversed that decision and gave judgment — — ay OE 

for the plaintiff. . — 

The High Court? who at some length and with great care ^ c 
discussed the nature of the right claimed and the manner of | | 

dts acquisition, expressed the opinion that the right claimed 

was in an artificial stream, and that the plaintiff to succeed 

` mst shew he possessed an easement. In deciding that the 

plaintiff had aeqnired such an easement the Court said, ^p ore 

think that the cirenmstances in evidence justify tlie inference | | xs 

~ that the right claimed has been pa by the — F; the — E 

. -onduet of the Governm ve ne tli — — : 
5. Ore d limüfs village and © 
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flow on for the exclusive use and benefit of these villages and not * 
be liable to obstruction or suffer diminution for the advantage 
of other district villages. 

“Į quite admit that the Government of this country has at 
all times assumed to itself and has the right in the interests of 
the public to regulate the distribution for use of any portion of 
the water flowing in the natural channels in whróh rights 
have not as yet been acqnired, and to this extent, the claim 
of the first defendant on behalf of the Government cannot be 
gainsaid. But where a channel has been constructed by 
Government acting as the agent of the community to in- 
crease the well-being of the country by extending the benefit of 
irrigation, and iu pursuance of that purpose a flow of water 
is directed to the villages designed to be benefited, it becomes 
simply a question upon the circumstances of the case whether 
there has not been a conveyance to such villages in per- 
petuity of a right to the unobstructed flow of water by the 
channel. Looking at the permanency of such works and to the 
permanency — to the object, that there was a transfer 
in perpetuity would seem an almost necessary conclusion, unless 
there were other circumstances to lead to one of an opposite 
character. It might of course be capable of being shown that 
the privilege was granted as a mere license, and that before the 
water was allowed to flow to the villages, it had been left open 
to Government by arrangements then made to obstruct the 
flow at will at any future period. In the case before gs, 


| however, nothing of the kind is apparent." 


In Morgan v. Kirby} the plaintiff sought to restrain the- 
defendant from interfering with, and diverting, the flow of water 
through an artificial channel opened by the plaintiff for the 
conveyance of water for the use of his tea estate. The Court | 
decided that the right claimed was an easement and that the 
plaintiff was entitled to the uninterrupted flow of water as. 
claimed subject to the defendant's right to make reasonable 


use of it as it flowed through his grounds, | 
—— 








— 





ra 
. — 


C 101-3 Be 

æ ‘ $ * 

In Hameshur Prasad v. Koonj Behari Pattuck,' the Rameshur as 

: . . . Prasad v. — 

appellant claimed an alleged ancient right as against the Koonj Behari * 
respondents, his neighbouring proprietors. to have certain of P«- S 
. - . e * B M. 

the villages, five in number, irrigated ont of a “tal” or E 
artificial reservoir of water existing on the respondents’ land, v 


and he farther sued to have certain dams erected, and channels 
of water cut, by the respondents removed and filled up, and to 
have a channel by which he alleged he had been in the habit of 
receiving water for irrigation reopened, and the respondents 
perpetually restrained from wasting the waters of their “ tal” 
or from even discharging its waters except towards the appel- 
lants’ villages and in that particular channel. The respondents, 
E m resisted the appellants’ claim on the ground that 
e “tal” in question was kept up by them on their own land 
for theiz own irrigation, and was supplied by “ collected rain 
water" which ran into it, and that they were entitled to use 
that water for their own benefit, and that the appellant had no 
such right as be claimed. 

It was held by the Privy Council that the appellants’ legal 
right to the enjoyment of water flowing from an artificial 
reservoir through an artificial watercourse should be presumed A, 
from the circumstances under which the same were presumably A 
created and actually enjoyed, subject to the respondents’ right 
to the use of the water for the purpose of irrigating his lands 
by proper and requisite channels and other proper means. 

The Privy Council treated as clearly established the distine- 
tion between the right to the water of a river flowing in a 
natural channel through a man's land, and the right to water 
flowing to it though an artificial watercourse. d 

Their Lordships referred with approval to the principle . ^ 
established in Wood v. Waud and other cases that the acquisi- T 
tion of the right to water flowing in an artificial channel as 7 
against the originator depends upon the permaneney of the 
channel, and they found that the character of the reservoir and 
watercourse in dispute, and the circumstances under which they 

were presumably created and actually enjoyed indicated that a — — 
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permanent and connected system of irrigation for the appel- 
lant’s and respondent's mouzahs beneficial to both estates was 
by those means provided. 

They were of opinion that it was not correct to insert in the 
decree, as the first Court had done, a declaration of the 
appellant’s right to scour the channel through which the water 
from the reservoir flowed. They observed that primá facie 


S cr 


and in the absence of evidence to the contrary, such a right 

is presumed by law to be incident to the right to the flow of 

water, but no issue was raised on that point, nor did it appear 
= that any effort of the appellant to cleanse the watercourse 
3 l eet had been obstructed by the respondent. 
+ coram. A prescriptive right to the uninterrupted flow of waters 
ay - eanbeaequired jn artificial channels cannot be acquired as against the party 
= niu. creating them unless the channel is permanent.* M 
d Wood v. Wand. In Wood v. Waud* the Court said, ** We entirely concur 
~ with Lord Denman, C. J., that-‘ the proposition, that a water- 
ES. course, of whatever antiquity, and in. whatever degree enjoyed 
: by numerous persons, cannot be enjoyed so as to confer a 
— — right to the use of the water, if proved to have been originally 
Ze artificial, is quite indefensible ;* but, on the other hand. the 


ae general proposition, that. under all circumstances, the right to 
3 watercourses arising from enjoyment, is the same whether they 
be natural or artificial, cannot possibly be sustained. The right 
to artificial watercourses, as against the party creating them, 
surely must depend upon the character of the watercourse, 
whether it be of a permanent or temporary nature, and upon the 
circumstances under which it is created. The enjoyment for 
- twenty years of a stream diverted or penned up by permanent 
embankments, clearly stands upon a different footing from the 
enjoyment of a flow of water originating in the mode of 
occupation or alteration of a person's property, and presumably 
of a temporary character, and liable to variation.” 


— — — 





Y 3 See Chap. VII, Part I. Pattuck (1875), I. L. R., 4 Cal., 633 ; L. 
As 9 Arkwright v. Gell (1839), 5 M. & W., R. 4 App. Cas., 121. 
203; Wood v. Wand (1849), 3 Exch., * (1349) 2 Exch. at p. 777. 
148 ; Rameshur Prasad v. Koonj Behari | 











( . x 
In a subsequent case, Gr reatree v. Llayward,' — — Question. 
shortly stated the principle to be that the right of a party to artificial 






an artificial watercourse, as agninst the party creating it, must — E^ ; 


depend upon the character of ‘the watercourse, and the circum- EAPEV 
stances under which it was created. decided. — 
—— V. + E 

a 
The facts in Arkwright v. Gell? shewed that the artificial — arright v. 


channel there in question was of a purely temporary character, 


having its continuance only whilst the convenience of the 4 a 

* — mine owners required it. — 
And an underground sough or drain made for the purpose | i b: 3 

of carrying water off land for its better cultivation and subject | wr p- 

to oceasional interruptions from getting chokel up by the — 
roots of trees or otherwise, is clearly a watercourse of a — — Dat 
temporary nature only.* a * — 
i Bat in all such cases the question whether a stream is za 
permanent or temporary depends upon the circumstances under — 


which it was created and the intention of the party creating it.* 
Though the law requires an artificial stream to be perma- Same principle = 
nent for the acquisition of an easement therein as against the to Piper to E : 
person creating it, the same principle does not apply to — pr le 

proprietors inter se. | es 
Arkuwght v. Gell is an authority for the proposition that mU 

the right to the uninterrupted flow of water in artificial streams "^ — 
ean be aequired against the person through whose land Soz — 
stream flows, whether the stream he permanent or temporary.’ Ys E — 
" An easement in an artificial watercourse Is as good Good against — x" 
against Government as against a private individual. — — — 
It is settled law both in India and England that water Defined | 


must flow in a defined channel, whether natural or artificial, sary t a 
to become the subject of an easement by prescription.’ —— 
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This principle has marked application to the case of 
surface drainage-water, an element frequently of great import- 
ance in agriculture. ' 

Every landowner has a. natural right to deal with his 
surface drainage water as he pleases! He can either let it 
find its way to his neighbours land if that is ata lower level 
than his own,’ or he can collect it or use it as he pleases on 
his own land,’ subject always to the reservation that if he 
allows it to flow for the prescriptive period through defined and 
artificial channels on to his neighbour’s land, his neighbour 
will acquire a right to its continuance,‘ and, conversely, if he 
enjoys a right of outlet for his surplus water for over twenty 
years through defined artificial channels, he will acquire a 
rigbt to the continuance of the outlet.’ | 
whether caused by rainfall? or 
from oozings of a spring,’ or from the overflow of a well.’ 
does not follow any defined channel, but percolates through 
and flows over the surface, it is considered in law too vague and 
indefinite a thing to be made the foundation of a prescriptive 


right.’ 


Thus where the plaintiff i in a case claimed a prescriptive 
right to have water arising from surface drainage off the 


defendant’s S 


J. Exch., 115; Kena Mahomed v. Dehatoo 
Sircar (1863), Marsh., 506 ; Jmam Ali v. 
Poresh Mandal (1882), Y. L. R., 8 Cal., 
468 ; Perumal v, Ramasami (1887), I. L. 
R., 11 Mad., 16 ; Indian Easements Act, 
s. 17. But surface water not flowing in 
a stream and not permanently collected 


in a pool, tank orotherwise may be the 
- subject of an express grant or contract. 


Perumal v, Ramasami, 

3 Rawstron v. Taylor; Broadbent v. 
— Ramabothan ; Robinson v, Ayya Krish- 
nama (1872), 2 Mad. H. C., 37. | 
— 3 Smith v. Kenrick (18497 C. B., 468 ; 
. Kali Pooree v. Manick Sahoo (1873), 20 
W.R., 287; Subramaniya v, Ramachandra 
s QR I. L R., 1 Mad., 335; Imam Ali 


m beak. Mandal (1882), I, * R., 8 —* 


land thrown back from the bund boligding the 


: 


468 ; and see Indian Easements Act, s, 7 
iil. (:). 

9 Rawstron. v; Taylor; Broadhent v, 7 
Ramsbotham; Perumal v, Ramasami (1887) 
I. L. R., 11 Mad., 16. 

* Kena Mahomed v, Bohatoo Síircar, 

5 Imam Ali v. Poresh Mandal. 

© Kena Mahomet! v. ^ Bohatoo Sirear 
(1863), Marsh., 506 ; and see Robinson v. 
Ayya Krishnama (1872), 7 Mad. H. C.. 37. 

T Rawstron v. Taylor (1855), 11 Exch., 
* 369; 25 L. J. Exch., 33. 

* Broadbent v, Ramshotham (1855), 11 
Exch., 603; 25 L. J. Exch., 115, 

9 Kena Mahomed v. Bohatoo Sircar ; 
Robinson v. Ayya Krishnama ; l'erwma v. 
Ramasami ; Kaestroa v, Taylor ; Broad- 
dent v. deron 
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plaintiff's tank on to the defendant's land and kept there until - 
required for use, it was decided there could be no prescriptive 
right for such an object.! 


C.— Easements relating to the subterranean flow of water. 





A 


This branch of the law of easements applies to under- Same 
principles of 
ground sprinzs, streams, watercourses, and percolations, and i law do not 


makes it necessary t9 consider whether water flowing under- apply — — 


ground is on the same footing as water flowing abovegroünd, underground 
in unknown 


kom. 
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and whether, if easements can be acquired iu the latter case, channels as to — — 

water flowi dec 

they can also be acquired in the former. abovegroun E. 

in known and ae? 

i visible " J 

channels, — 

In this respect the case of Acton v. Blundell? which has Adony. yaa 
settled the law in regard to natural rights to underground water s 4 


isan important gaide. The Court of Exchequer Chamber decided 
that a man has no natural right to water under his own ground, 
whether collected in a well or passing. through springs or 
streams flowing in no defined or known course, and that any 
diminution of such water by his neighboar can be treated only 
as damnum absque injuriá, and gives no ground of action. In 
that ease the plaintiff declared in the first count for the dis- 
turbance of the right to the water of certain underground 
springs, streams, and watercourses, which, as he alleged, ought á 
of right to run, flow, and percolate into the closes of the 
plaintiff, for supplying certain mills with water ; and in the 
second count for the draining off the water of a certain spring 
or well of water in a certain close of the plaintiff by reason 
of the possession of which close, as he alleged, he ought of 
right to have the use, benefit and enjoyment of the water of 
the said well for the convenient use of his close. The plaintiff 
- proved that less than twenty years before the commencement 
of the suit, a former owner and ocupier of certain land and a 
cotton mill now belonging. to the plaintiff, had sank and made 
in sach land a well for raising water for the working of the — 
— mill, and that the defendants had — sunk — pit oc 


—— 3 Robinson v. 
à sao P'eremul v. "asetsami, 
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in the land of one of the defendants at about three-quarters of 
a mile from the plaintiff's well, and about three years after sunk 
a second at a somewhat less distance ; the consequence of which 
sinkings was, that by the first, the apply of water was consi- 
derably diminished, and, by the second, was rendered altogether 
insufficient for the purposes of the mill. 

Tindal, €. J., who delivered the jndgment of the Court, 
said : ** The question argued before us has been in substance this : 


whether the right to the enjovment of an underground spring, 

or of a well supplied by such underground spring, is gov- 

erned by the same rule of law ns that which applies to, and 

regulates, w watercourse flowing on the surface. The rule ot 

law which governs the enjoyment to a stream flowing in 

its natural course over the surface of land belonging to 

. different proprietors 1s well established. Such proprietor of tlie 

land has a right to the advantage of the stream flowing in its 

actual course over bis land, to use the same as he pleases 

for any purposes of his own not inconsistent with a similar 

right in the proprietors of the land aboye*or below : so that 

neither can any proprietor above diminish the quantity 

or injure the quality of the water which would otherwise 

naturally descend, nor can any proprietor below throw back 

the water without the license or the grant of the proprietor 
» Med» , , 

** The law is laid jus in these precise terms by the Court 
of King's Bench in the ease of Meson v. Hill)? and substantially 
is declared by the Vice-Chancellor in the case of Wright vi 
Howard? and such we consider a correct exposition of the law. 
And if the right to the enjoyment of underground springs, or 
— to a well supplied thereby, is to be governed by the same law, 
= - then undoubtedly the defendants could not justify the sinking 
y 39€ — pop and we o dim — by the learned Judge 
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applicable to springs beneath the surface, and, lastly, the 
authorities to be found in the books, so far as any inference can 
be drawn from them bearing on the point now under discussion, 
that there is à marked and substantial difference between the 
two cases, and that they are not to be governed by the same 
rule of law.” 

The learned Chief Justice after observing that the ground 
and origin of the law relating to streams running in their natural 
course rests upon the publicity and notoriety of the right, upon 
long continued and uninterrupted enjoyment, and upon either 
the implied assent and agreement of the proprietors of the 
different linds from all ages or on the rights themselves being 
an incident to the land, proceeds as follows :—** But in the case 
of a well sunk by a proprietor in his own land, the water 
which feeds it from a neighbouring soil does not flow openly in 
the sight of the neighbouring proprietor, but through the 
hidden veins of the earth beneath its surface. No man ean tell 
what changes these underground sources have undergone in the 
progress of time. It may well be that it is only yesterday's 
date, that they first took the course and direction which enabled 
them to supply the well. Again, no proprietor knows what por- 
tion of water is taken from beneath his own soil, how much he 
gives originally, or how much he transmits only, or how 
much he receives : on the contrary, until the well is sank, and 
the water collected by draining into it, there cannot properly be 
said, with reference to the well, to be any flow of. water at all. 
In the case, therefore, of the well there can be no ground for 
implying any mutual consent or agreement, for a year past, be- 
tween the owners of the several lands beneath which the under- 
ground springs may exist, which is one of the foundations on 
which the law as to running streams is supposed to be built ; 
nor, for the same reason, can any trace of a positive law be 
inferred from long-continued acquiescence and submission, whilst 
the very existence of the underground springs or of the well 
may be unknown to the proprietors of the soil. 


“ But the difference between the two cases with respect to the 
ci ciae if the same law is to be- ri kes to both, ds still = 
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of the soil merely transmits the water over its surface ; he 
receives as much from his higher neighbour as he sends down 
to his neighbour below : he is neither better nor worse ; the level 
of the water remains the same, 

“ But if the man who sinks the well in his own land can 
acquire by that act an absolute and indefeasible right to the 
water that collects in it, he has the power of preventing his 
neighbonr from making any use of the spring in his own soil 
which shall interfere with the enjoyment of the well. 

= He has the power, still further, of debarring the owner of 
the land in which the spring is first found, or through which 
it is transmitted, from draining his land for.the proper cultiva- 
tion of the soil ; and this, by an act which is voluntary on his 
part, and which may be entirely unsuspected by his neighbour 
he may impose on such neighbour the necessity of bearing a 
heavy expense, if the latter has erected machinery for the 
purpose of mining, and discovers when too late, that the 
appropriation of water has already been made. Further, the 
advantage on the one side, and the detriment to the other 
may bear no proportion. The well may be sunk to supply a 
cottage, or a drinking place for cattle : whilst the owner of 
the adjoining land may be prevented from winning metals and 
minerals of inestimable value, and lastly, there is no limit 
ot space within which the claim of right to an underground 
spring can be confined : in the present case the newest coal pit 
is at the distance of half a. mile from the well; it is obvious 
the law mast equally apply if there is an interval of many 
miles. Considering, therefore, the state of cireumstances upon 
which the land is grounded in the one case to be entirely 
dissimilar from that which exist in the other; and that the 
— application of the sume rule to both would lead, in many cases, 
to consequences at once unreasonable and unjust; we feel 
ourselves warranted in holding, upon principle, that the case 
— now under discussion does not fall within the rule which obtains 


— be as to — nor is it to be governed by analogy 
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( 
had been an uninterrupted user of the right for more than the 
last twenty years ; but, confining ourselves strictly to the facts 
stated in the bill of exceptions, we think the present case, for 
the reasons above given, is not to be governed by the law which 
applies to rivers and flowing streams, but that it rather falls 
within that principle, which gives to the owner of the soil all 
that lies beneath its surface ; that the land immediately below 
is his propertv, whether it be solid rock, or porous ground, or 
venous earth, or part soil, part water: that the party who 
owns the surface may dig therein and apply. all that is there 
found to his own purposes at his free will and pleasure ; and 
that if, in'the exercise of such right, he intercepts or drains 
off the water collected from underground springs in his 
neighbour’s well, this inconvenience to bis neighbour falls 
within the description of damum absque injuria, which cannot 
become the ground of an action.’ 

Although the Court expressed no opinion as to what would 
have been the legal result if the plaintiff could have shewn 
user of the right claimed for more than the past twenty years, 
the reasoning of the Chief Justice seems clearly to militate 
against the acquisition of an easement under those circumstances. 

The concealment of the course and channels in which the 
underground water may flow, the possibility of its percolations 
in numberless unascertained directions, the impossibility of 
telling what changes in the underground sources may take 
place from time to time, the ignorance of the landowner as 
to how much water he receives and how much is taken away 
from him by adjoining landowners, the difficulty or impossibility 
consequent upon all these cirenmstances, of any interruption on 
the part of the proprietor against whom the right might be 
claimed, are all powerful arguments against the acquisition of an 
easement in the flow of underground water, the sources and 
direction of which are hidden and unknown. 











The principle to be inferred from Acton v. Blundell has oem 3 


since been clearly established by the House of Lords in the 
leadin ng case of Chasemore v. Richardik 
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In this case the facts were that the plaintiff was the 
occupier of an ancient mill on the River Wandle and that for 
more than sixty years, before the action, he and his predecessors 
had used and enjoyed as of right the flow of the river for the 
purpose of working their mill. 

The River Wandle had always been supplied above the 
plaintiffs mill, in part, by the water produced by the rainfall 
on a district of many thousand acres in extent comprising the 
town of Croydon and its vicinitv. The water of the rainfall 
sank into the ground to various depths and then flowed and 
percolated through the strata to the River Wandle, part of it 
rising to the surface, and part of it finding its way under- 
ground in continually changing courses. 

The defendant represented the Local Board of Health at 
Croydon who, for the purpose of supplying the town of Croydon 
with water, and for other sanitary purposes, sank a well in 
their own land in the town of Croydon, and about a quarter of 
a mile- from the River Wandle, and pumped up large quantities 
of water from their well for the supply of the town of Croydon 
and thereby diverted and abstracted the underground water 
that would have flowed and found its way into the river 
Windle, and so to the plaintiffs mill. 

The substance of the plaintiffs claim was that after a 
possession of twenty yvears he was absolutely entitled to all the 
water which he had been accustomed to use at his mill, from 
whatever sources derived, whether passing through known 
and defined channels above the surface of the ground, or 
passing through unknown and undefined channels underground. 

The Lord Chancellor (Lord Chelmsford) proposed for the 
opinion of tbe judges the question ‘whether, under the cireum- 
stances of the case, the Croydon Local Bonrd of Health was 
* legally liable to the action of the appellant for the abstraction 
of the water in the manner described." The unanimous answer 
of the judges was in the negative. — 
| -It will be convenient to cite rerbetim the essential pas- 
pages in the judgment of the judges delivered by Mr. Justice 

= “Wightman on. one of the most important qzestions that ever 


os came under the consideration of a Court of Justice : . 
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* The law respecting the right to water flowing in definite 
isible channels may be considered as pretty well settled by 
several modern decisions, and is very clearly enunciated in the 
judgment of the Court of Exchequer in the case of Embrey v. 
Orcen.! 

* But the law, as laid down in those cases, is inapplicable to 
the case of subterranean water not flowing in any definite 
channel, nor indeed at all, in the ordinary sense, but percolat- 
ing or oozing through the soil, more or less, according to the 
quantity of rain that may chance to fall. 

After a review of the authorities the judgment proceeds: 
'* In such a case as the present, is any right derived from the 
use of the water of the River Wandle for upwards of twenty 
years for working the plaintif} `s mill? | Any such right against 
another, founded upon length of enjoyment, is supposed to 
have originated in some grant which is presumed from the 
owner of what sometimes is called the servient tenement. 

* Bat what grant can be presumed in the case of percolating 
waters, depending upon the quantity of rain falling or the 
natural moisture of the soil, and in the absence of any visible 
means of krowing to what extent, if at all, the enjoyment of 
the plaintiff's mill would be affected by any water pereelating 
in and out of the defendants or any other land? The 
presumption of a grant only arises where the person against 
whom it is to be raised might have prevented the exercise by 
the subject of the presumed grant ; but how could he prevent 
or stop the percolation of water ? The Court of Exchequer, 
indeed, in the case of Dickinson v. The Grand Junction Canal 
Co.,? expressly repudiates the notion that such a right -as that 
in question can be founded on a presumed grant, but “declares 
that with respect to running water it is jure naturae. If 
so, a fortiori, the right, if it exists at all, in the case of 
-subterranean percolating water, is jure naturae, and not by 
presumed | grant, and the circamstance of the mill. being 
ancient, would in that case make- no difference."* a i 
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> The question is then discussed as to whether there was 
any natural right in the plaintiff to prevent the defendant 
from committing the act complained of. The judges repudiated 
the notion that there could be any such natural right on the 
ground that it was impossible to reconcile such a right with the 
natural and ordinary right of land-owner or to fix any reason- 
able limits to the exercise of such a right. 

The judgmert concludes with these words “Such a right 
as that claimed by the plaintiff is so indefinite and unlimited 
that, unsupported as it is by any weight of authority, we do 

* not think that it can be well founded, or that the present action 
is maintainable ; and we therefore answer your Lordship’s 
question in the negative." 

This answer of the judges was accepted by the House of 
Lords. 

The result of Chasemore v. Richards has been to establish 
beyond all doubt that the principles regulating the rights of 
land-owners in water flowing in known and defined channels 
— whether upon or below the surface of the ground, do not apply 
E to underground water which merely percolates through the 
strata in unknown channels. 

This settlement of the law makes it clear that while 
easements are incapable of acquisition in the latter case, they 
ean be acquired in the former case, for one of the propositions 
which Chasemore v. Richards has sanctioned, is that where 
underground water is found to be flowing in a certain, defined, 
and well-known channel, the usual considerations affecting thé 
fow of underground water and negativing the existence of 
natural rights or the acquisition of easements do not apply. 

This was the opinion of Lord Chelmsford, L.C. in 

© Chasemore xy. Richards, when he says: “ The law as to water 
= flowing in a certain and definite channel, has been conclusively 
settled by a series of decisions, in which the whole subject 
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09 Altogether dissents from its proposi- ground and percolating water which 
tion that a natural right can exist in the would otherwise have gone into a stream 
; , mmm. a percolating water, ^ which flowed to the plaintiff's mill and 
. and overrules its decision that an ac was applied to the working of it. 

would lie for the mis m code = 3 (1859) 7 B. L. C., at p. 374. 
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has been very fully and satisfactorily considered, and. the 
relative rights and duties of riparian proprietors bave been > * 
carefully adjusted and established. CEST RECTE 
, The prineiple of these decisions seems to me to be appli- 
cible to all water flowing in a certain and defined course, 
whether in an open visible stream or in a known subterranean 
channel; and I agree with the observation of Lord Chief 
Baron Pollock, in Dickinson v. The Grand Junction Canal Co., 
that if the course of a subterranean stream were well known, 
as is the case with many which sink underground, pursue for 
a short space a subterraneous course, and then emerge again, Pe. 
it never could be contended that the owner of the soil under. ^ E 
which the stream flowed could not maintain an action for the — 
diversion of it, if it took place under such circumstances as 
would have enabled him to recover had the stream been wholly 

above ground.” 


I. Easements relating to the discharae of rain water "pon h — 
adjoining land. — — 
-— 


Under this classification reference is intended to be made Easemont ot 2 * 
to the rights which can be acquired by user or other methods me — 
applicable to easements, of discharging rain water on wu E — E cR 
another's land from a fall or roof of a house." < WM ERA S 


This is known in England as the easement of eaves-dropfing; ^ 


In connection with or independently of such easements — 

a prescriptive right can be acquired to the projection of the E 
wall or eaves over adjoining land? _ — 
This is the jus projitiend:, — — | 
"The right to discharge rain water — adjoining land BU 
may be either— ⸗ — EC 2x. 
z0). The right to the —— of. rain — from such —E T — 








projectionꝰ (sti/licidium) ; or <: s 
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The right does not extend to obliging the servient owner to 

keep his land open for the reception of the water by not 
_ building on it, for the servient owner can build on his land as 

he pleases, provided he makes the necessary arrangements to 

receive the water discharged and carry it away.' 
| On the principle that the servient owner cannot acquire 
L0 Servientownen a reciprocal easement against the dominant owner, the flow of 
M Lom water for twenty years from a house could not give a right to 
' the servient owner to insist that the house should not be pulled 
down or altered, so as to diminish the quantity of water flowing 
from the roof.? 


























E.— Easements relating to taking water from, or conducting 
water jrom or over, the servient tenement. 


(1) Under the former head falls the right of the dominant 
owner to go on the servient tenement, and take away water from 
a spring, a well, or a tank for use in his house or on his land.* 
(2) Under the latter head falls the right of the dominant ` 
- owner to conduct water from or over the servient tenement 
through n pipe or other means of transit for use in his own 
liouse or on his own land.* Tu 
ton- These easements in fact confer a double right. There is 
first the right to go on the servient tenement, amd secondly, 
= the ‘right to take or conduct the water. The second right 
p. he only come into existence as an easement if the spring, — - 
E F - well, or dank, from which the water was taken, was the 





AUCUNE UT RENTEN m Sami asn. * Minning v. Waxkdie (1990), 6A. ard i 
LR, 13 Mad., 236. L . E,758: 61. J. N. S. K. B., 59 ; Race 
a | Bala v. Mekera (1895) I. L. R., 20 v. Ward. 
SH oen 5 Indian — Act, & 4, ill.. (c). 
: See Wood v. Waid (1819), 3 Exch. For instances of the exercise of the 
b. 718 ; Is L. J. Exch. at p. 313; easement for domestic or other like pur- - 
CASU see supra A, and Chap. Il: . poses, see Sufeliffe v. Booth (1863), 9 
AS — Act, s. 4, ill. (5). Jur. N. S., 1037; Holter v. Porritt (1875), ~ 
‘not the productof — L. R., 10 Exch., 59; Roberts v. Richards 
ent, the easement . (1881), 50 L. J. Ch., 297, and forinstances 
to going on the of the exercise of the easement for 
4, ce iae a purposes of irrigation, see supra, B,under `~ 
Race v. Ward (1855), — A tigations” ^e — — — with Se 
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product of the servient tenement, or the water taken therefrom 
was confined within some cistern or vessel for the use of the 
servient owner making it his property. A spring flowing from 
a distance and supplied or renewed by nature is not the subject 
of property. It is res nullius open to all who have the right 
to go on the land? | 

In England also the right to take water from a pond or 
tank is not a profit © prendre but an easement, as a. profit à 
prendre must be something taken from the soil.* 


F.— Easements affecting the natural condition of water by 
pollution or alteration of temperature. 

















(1) Lusements relating to pollution of water. | z — 

Every landowner has a natural right to the purity of | 3 E 
water passing by or over or percolating through his land.* ae 

This right can be restricted by the acquisition of an E 
easement either by user or grant entitling adjoining land- gp 
owner to pollute such water. LE p 


The easement ean be acquired not only i in the case of í In what the —  — 
streams flowing in defined ehannels,* but in the case of water —— y 
percolating through the soil.’ oe x 

The ease of Ballard v. T. — makes it — that, iei E Sa 

between Ao 
as regards the existence of natural rights and consequently, thë ana purity of 7 
aequisition of easements, the flow of percolating water is P*meatsg — a 
governed by different principles from the purity of percolating —— M = 
water. " E - 

In the one case peraoladitia water below the surface of the a 

earth is a common reservoir or source in which nobody bas any |= — 
property but of which everyone, as far as he can, has the right lnc 
of AA aaa 3 the whole.’ Se fee ae Tu. 1 2 MM 
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In the other case, the right to appropriate gives no right 
to pollute, and a land-owner can object to pollution on the part... 
of his neighbour where he cannot objeet to appropriation. | 

For the purposes of the acquisition of the right by user 
the pollution eannot be said to commence until the stream is. 
first prejudicially affected and the extent of the acquired 

~ right is to be measured by the user which originated the right.’ 

It appears that the pollution must be defined and regular 
in extent and referable to a particular source, such as in the case 

"ofa private sewer pourinz its drainage, or in the case of a 
manufactory discharging its refuse, into the stream, otherwise 
it is doubtful whether any prescriptive right will be aequired.* 

Thus it seems that a process of pollution which is indefin-- 
able in its extent and source, such as that which is caused by the 
gradually increasing discharge of the sewage of a town into- 
the particular stream can create no prescriptive right in that 

. respect in favour of the urban sanitary authorities, at any rate | 
until the full measure of pollution has been accomplished and 
enjoyed for the necessary period.’ 

But under the same circumstances a prescriptive right 
might arise in favour of the inhabitants of the town individually. 
where each had drained in a particular manner into the stream: 

-for the necessary period.^ 


ar 


| ; X42) Easements afjecting the — of water. 
201-- Every riparian owner and. every owner of land abutting 


— ioe HR on a natural lake or pond into or ont of Which a natural stream 







ws has a al right. that the water dosis to him 
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1 Eq., 161 ; on App. L. R.. 1 Ch. App.. | 
349 ; — v. Lightowler (1867), L. Bes — 
2 Ch. App., 478. T 
* oF aga Repel (1865), L. R., 5 Goldsmid v. Tonbridge Wells Im- 
—— gcc See I. T Act, s. 15, 20 provement Commissioners. par 
POI. IV, 3. 6 Att.-Genl. v, Acton Local Dont * 
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Any act affecting the natural state of the water is an 
‘infringement of the natural right’ and can be shel bbe only | * 
‘by proof of an easement. | E 

The extent of prescriptive rights in water except as regards Extent of m 
-easements relating to the pollution of water is to be measgred | Km 
by the user as proved. Where the easements are acquired by 


grant, their extent is limited by the terms of the grant.? " ES S 





Part 1V.— Easements relating to support. 


‘Easements relating to support are of two kinds : Two classes of > 
A — Bas t ferri c igl is to hav $ Easements re- * 
A.— Easements conferring rights to have support, or to sap- — 
shortly, easements of support. pors. — 
B.—Easements conferr ing rights to take away support. | — 


They are restrictions, in tlie one case, of the natural right 
‘which allows a man to enjoy and dispose of his property js 
according to the ordinary rights of ownership, and, in the other, - 5 
as the case may be, either of the natural right of support, or of 
the easement of support. 

They usually relate to the support of buildings by land, and 
the support of buildings by buildings. ~ — 

|t will be seen hereafter that there is a — right vi 5 MES 
of support for land by land, imposing an obligation on E 
adjoining landowners that they shall not in the free enjoy- < 
ment of the property infringe the maxim Sie utere tuo ut | 
alienum non ledas. With that reservation every land-owner is NC 
ntitled to the free use and enjoyment of his property. He  . 
may do on it what he pleases, he may build on it, he may dig 
mines in it, he may excavate it for any purpose, so long as he 
does not interfere with the support which his neighbours land =  — 
or building may require of his land or building ees asa —— a — 
right or as an easement.- co Sa 

The true nature of the right conferred by. an easement. of T m 
Ers not that the adjacent and sübjacent soil shall not P. 
be disturbed, but that t the disturbance shall not c c — — 
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the dominant tenement.' The same principle applies to the 
natural right of support for land? 

At this point the question conveniently arises as to whether 
easements of support are to be described as affirmative or 
negative easements. The question is one which is involved: 
in considerable doubt and difficulty and was first raised in the 
"celebrated case of Angus v. Dalton? to which fuller reference 
will be made later on. 

In one sense easements of support may be called negatire 
easements as being rights that the servient owner shall not 
do anything on the servient tenement which deprives the 
dominant tenement of its support. In another sense may not 
they be called afirmative easements as involving pressure on, 
and actual use of, the supporting soil ? 

This was the opinion of four of the judges* in the above- 
mentioned case when, as Dalton v. Angus, it was heard by the 
Eee" ^ House of Lords on appeal, and the opinion of seven judges of 
T the High Court was taken on the questions raised in the case. 
| The judges of the Queen's Bench Division,* ard of the 
Appeal court,® do not appear to baye contemplated the possibility 
of an easement of support being regarded otherwise than as a 
negative easement. for, as will presently be seen, they discussed. 
the mode of acquisition of the easement from the view of its 
analogy to the easement of liglit which is undoubtedly a 
negative easement. 

Bu | Fry, J., said, * The right to support and the right to TH 

— — *  geeess of light and air are very similar the one to the other, — 
—— — ~ and are broadly distinguished from most other easements. — - 
E = They are analogous with servitutes ne facias in the Civil 
Law. Such rights when they arise spring, not from acts 








$5 arem ^ B nomi v. Backkorse (1859), E. B. & 
000. UE, 656 ; Backhouse v. Bonomi, 9 H. of L., 

— -— ^  - 508; and see Dalton v. Angus (1881), 
EM E. wee SOS, and see Chap, 
Ev E _ V, Part IV, where gn is folly 
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originally, actionable or unlawful on the part. of the dominant 


owner, but from acts done on his own land and within his 
own rights : they confer on the dominant owner not the right 
to use the subject, but a right to forbearance on the part ot 
the owner from using the subject, z.e., they create an obligation 
on the owner of the servient tenement not to do anything on his 


own land inconsistent with a particular user of the dominant 


tenement. "They rest on a presumption or inference, not of a 
grant by the neighbour of a right to do something on the 
grantor’s land, but of a covenant by the owner not to do 
something on his own land." 

In the House of Lords, however, two of the seven judges 
(Lindley and Bowen, JJ.) and the Lord Chancellor (Lord 
Selborne, L.€.)? though not repudiating the negative character 
of the easement, gave it as their opinion that it was both scienti- 
feally and practically inaccurate to limit it to that definition, 
whilst another of the Law Lords (Lord Watson) * went so far 
as to say that he was unable to regard the rights of support to 
a building, as a negative easement at all,* but aImitted that he 
was influenced in that opinion by the consideration that a 
decision to the effect that the easement was negative would 
form an unsatisfactory precedent in Scotland, where only 
affirmative easements could be acquired by prescription. 

A difficulty in the way of regarding the easement as wholly 
affirmative is suggested in the judgments of Lindley, J., and 
Bowen, J..* who admit that the pressure of a man’s building upon 
nis neighbour's soil has never been known to give rise to a right 
of action on the neighbour's part (Bowen, J., recognising that 
practical reasons of convenience are adducible against it), though 
they incline to the opinion that an action ought on principle to lie 
against a person who uses his neighbours Jand to support his 
house without his neighbour's consent. " 

The same difficulty appears to have been felt by Fry, ^ 
another of the seven judges. He was unable to adopt the view 








^ L. R.,6 App. Cas., pp. 763, 764, 784.  affirmatire — as the well-known 
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that the act of building a honse on land which derives support 
from the adjoining soil of a different owner was actionable. He 
was of opinion that the lateral pressure of a heavy building ona 
neighbour's soil causing ascertainable physical disturbance would 
no doubt be trespass, but that an action for the mere increment 
‘aused by a new building to the pre-existing lateral pressure o: 
the soil and producing no ascertainable physical disturbance 
was unheard of. 

If that were the law, not only could no one build on the 
edge of his land except on a. rock, but the erection of a house 
would give a right of aetion not only to adjoining land-owners, 
but to every land-owner within the unascertainable area of 
whose land the inerease of pressure must extend. 

Thelaw, he said, takes no heed of such lateral pressure 
when unattended by ascertainable physical consequences, and in 
his opinion the distinction between the principles applicable to 
water flowing in visible channels above ground and water flowing 
in invisible channels underground afforded a good analogy to 
the distinction drawn by bim between lateral pressure followed 
by ascertainable physical disturbance and lateral pressure which 
produces no such result.! 

In this respect an easement of support can hardly be said to 
be on the same footing as an affirmative easement such as a right 
of way, with reference to which it would always be in the power 
of the servient owner before the right bad matured to prevent 
the acquisition of the right by acta] interruption or by civil 
nction in the courts for trespass. 

The result is that easements of support must be considered as 
of mixed character, undoubtedly negative, but capable also of 
being affirmative. 

The acquisition of easements of support is founded on 
grant, express or implied, or covenant, or on user of the domi- 
nant tenement for the period and in the manner required by law.* 

In India the acquisition of these easements is also governed 
by the Indian Limitation Act and the Indian Easements Act.? 





3 L. R., 6 App. Cas., p. 775. tion of the subject. 
9 See infa, according to the classifica- * See Chap. VII, Parts II and 111. 
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Easements of support may conveniently be divided fat Classification 

two classes according to the nature of the support afforded, ^: f oppor s 
namely :— Qe 


(1) Rights to sepport in excess of Natural Rights. 
(2) Rights to support where Natural Rights do not exist. 
In the first class may be grouped— 

(a) Rights to support for excavated land from adjacent 
— Jand: 
: (b) Rights to support for haldid from adjacent and 

subjacent land. - 

Within the second class fall— , 

(a) Rights to support for buildings by buildings. 

(b) Right to support for surface land by subjacent water. 


A.— Easements of support. 
(1) Rights to support in excess of natural rights. 


(a) Right to $5 Jon excavated land Ton adjacent * 
land. | 


Thé right of support for bid in its natural condition from Right to 


adjacent land is a natural right and incidental to the ownership ?7PF —— — 
of property. Any change in the land supported which con- land from be 
verts its natural character into an artificial character, such as — X E. E 
would be caused by placing buildings upon it or excavating it, 


would obviously impose a changed or increased burthen upon 


the adjoining land, the effect of which would be in no way to — 
alter or increase the previous obligation unless the existence of —- — 
an easement could be proved. E CORN 


* The natural right does not in such éd tse didus. The à. ^ E | 
right of support to the extent of the natural right remains to o: 
lx which is —— the anu. of* ees —— 2 — 


easement E E. — | 
‘Thee 


— upon 4 








ye" 





y land, serves to shew that the act of excavation would change the 
former character of the land so as to make the acquisition of 
an easement essential to a right of -support from the adjacent 
land. 

In the case just referred to it was held that the plaintiff, 
who had built a house on his own land previously excavated to 
its extremity for mining purposes, did not acquire a right to 
support for the house from the adjacent land at least until 
twenty years had elapsed since the house first stood on the 
excavated land, from which a grant by the owner of the 
adjoining land might be inferred. 

Though this was a case of support to a house, it seems 
clear that the decision would have been the same, if the house 
had not been built, and the right of support had been claimed 
tor the excavated land alone. 


(^) Rights to support for buildings jrom adjacent and 
subjacent land. 


Right to sup- Of the two kinds of easements of support these rights are 
port for build- ° : 
from the more usual and the more important. 
nt and ` | a 
-— 3 — . They may be called easements of natural support as dis- 
i tinguished from easement of support for buildings by buildings 
which may be described as easements of artificial support. 
They have been said to hold an intermediate place between 


> the artificial right and the natural right of property, by which 


x = a man is entitled to have his soil supported laterally by his 
— neighbour's soil. | : 
— They have an affinity to the natural right if the means of 
pe support be considered ; they dre more akin to the artificial 


right, if the object of support be considered.' 

They have been the subject of frequent litigation iu the 
courts from the earliest times and have given rise to a consider- 
able diversity of judicial opinion. 

It may now be taken as settled law that the right of sup- 
o port for a building from subjacent or adjacent land or in the 
E _ other words, the right | of vertical or lateral support, is not a 


^ See per Thage; Ls Ja fa Angus v, Dalton (1878), L. R. 4 Q. B. D. at p. 169. 
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natural right incidental to the ownership of land, but an. ense- 
ment.! | 
In Wilde v. Minsterley * it is said : 
land next adjoining land of B, erect a new — on the land: 
and part of the house is erected on the confines of his land next 
adjoining the land of B, if B afterwards digs his land near to 
the foundation of the house of A, but not touching the land of 
A, whereby the foundation of the house and the house itself 
fall into the pit, still no action lies at the suit of A against B, 
because this was the fault of A himself that he built his house 
so near to the land of B, for he could not by his act hinder B 
from making the most profitable use of B’s own land. But 
semble that a man who has land next adjoining to my land — - — 
cannot dig his land so near to my land that thereby my land —— 
shall fall into his pit; and for this if an action were brought - 
it would lie." — 
In Partridge v. Scott Alderson, B., said, ** If a man builds Partridge v- * 
his house at the extremity of his land, he does not. thereby ` 3 
acquire any right of easement, for support or otherwise, over 
the land of his neighbour. He has no right to load his own  ž 
soil so as to make it require the support of that of his neighbour, — 
unless he has some grant to that effect. Wyatt v. Harvisor’ | 
is precisely in point as to this part of the case, and we entirely 
agree with the opinions then pronounced.” 
This case shews that the right is an easement, but there : 
can be no easement until there has been a grant. lt URS. Tea c 
presently be seen how the grant may be made. | 
In Humphries v. Brogden,’ which was a case of natural — — 
“~ support of land, Lord Campbell, C. J., said, “This case y erunt | 
= entirely relieved from the consideration how far the rights and — — | 
. liabilities of the owners of. adjoining tenements are affected by 


TE c A Wilde v. Miastertey (1610), 2 Rolle's- _ ton (1878-1881), Le R, 3 Q. R. D., 85; 33 $i pi ao | S: 
— o Ab., 564, tit. Trespass (I), pl. 1.5 Wi ^ ; L.R.4Q. B. Day — OONAN Meas Pr * 
bes We Harrison (1832), 3 — oo 74%. IN UN E. 
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the erection of buddings ; for the plaintiff claims no greater 
degree of support for his lands than they must have required 
E and enjoved since the globe existed in its present form." 
e S RU. Y In Gayford v. Nicholls! which was the case cf a new 
A building, Parke, D., said, “This is not a case in which the 
plaintiff has the right of the support of the defendant's 
UAR soil either by virtue of a twenty years’ occupation, or by 
= tes reason of a presumed grant, or by a presumed reservation where 
te both houses were originally in possession of the same owner ; 
EX for, unless a right of support can by some such means be estab- 
| lished, the owner of the soil has no right of action against his 
neighbour who causes the damage by the proper exercise of 
his own right.” 
"Wiaaon: v. In Bonomi v. Backhouse? Willes, J., expressed the opinion 
that the right to support of land and the right to support of 
buildings stood upon different footings, the former being primd 
facie a right of property analogous to the flow of a natural 
river, or air, whilst the latter must be founded upon prescription 
or grant, express or implied. 

Lastly in Angus v. Dalton * (Dalton v. Angus, ow appeal to 
the House of Lords) all the judges took the view that the right 
to support for a house from land was an easement, though they 
differed materially as to the mode of the acquisition of the right 
by lapse of time. 

— It being then undoubted that -the right of support for a 
— building from land is an easement, it remains to be considered 
m. by what means such an éasement can be acquired otherwise 
than by grant, express or implied.* , 

» by As to this, all the authorities are agreed that after user for 
twenty years the right is acquired, though they differ materially 

5 as to the quality of the user required for such purpose. 
of. In this connection it is important to examine the course —— 
of judicial opinion culminating in the leading case of Angus § FF— 
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Co. v. Dalton and the Commissioners of Her Majesty's Works, —— 
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and Publie Buildings! in which the subject was fully considered E 


and discussed by many' eminent judges. | "mr 
The first case of importance is. Palmer v. Pr! which Zelmer v. B 





Fleshees,. 
was an action for the obstruction of the plaintiff's lights ; but 


the Judges in their first resolution say “that if a man, being 
seized of land leases forty feet to A to build a house thereon,- E 
and forty feet to B for a like purpose, and one of them builds a 38 
house and then the other digs a cellar in his land which causes E 
the wall of the first adjoining house to fall, no action will lie, 
for every one may deal with his own to his best advantage, 
but semble, that it would be otherwise if the wall or house were 
an ancient one." E 
In Stansell v. Jollard,* Lord Ellenborough directed the jury Stansell v. 
JT ‘ d Jollard. 
that ** where a man has built at the extremity of his land, and 
has enjoyed his building above twenty years, by analogy to the 
rule as to lights, he has aeqnired a right to support, or. as it 
were, of leaning to his neighlbour's soil, so that his neighbour 
cannot dig so near as to remove that support ; but it is other- AS 
wise ef a house newly built." 
In Wyatt v. Harrison, the plaintiff” s claim for a right of —— E 
support to his house failed because it was not an ancient house, — 
but Lord Tenterden in giving. judgment suggested that if the — — 5 





damage complained of were in respect of an ancient building `- * Eo 
possessed by the plaintiff at the extremity of his own land, : 


such circumstance of antiquity might imply the consent of the ES 
adjoining proprietor, at a former time, to the erection of a E 
building in that situation. : 

The case of Partridge v. Scott? is important in many rce- Partridge vo 
spects. There the building, though ancient, had been erected 
on ground excavated within twenty years of the suit ; and, if 
there had been no excavation, the mining operations of thom — 
defendants on the — land: would not nave injared Em. TET = 





, (1878-1881) L. R., 3 Q: B. D., 85; © (1803) Í Selw. N. Pe az an Bay — — 
L. R., 4 Q. B. D., 162; Dalton v. Angus, referred —— to y v. ite, —— 
L. R.,6 App. Cas., 7402.4) — No de EE | 
-S (15, Charles II) 1 Sid., 167. Cited- peut 
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house. The Court decided that the plaintiff had under these. 
circumstances acquired no right to support for his house froin 
the adjacent soil: bat the judgment practically affirms the 
proposition that, but for the excavation of the soil on which 
the house stood, an easement of support would have been ac- 
quired after twenty years by implied grant, and that a grant 
might have been inferred from twenty years’ enjoyment of the 
house, although standing on the excavated ground, after the 
defendants were or might have been fully aware of the facts. 
The judgment appears to assume that in the case of a 
house standing upon land in its natural condition, the servient 
owner has sufficient notice of the fact of support being enjoyed 
to raise the presumption of acquiescence, and the consequent 
implication of a grant by him, when the enjoyment has con- 
tinued for twenty years. 
Elide v. Thorn- In /lide v. Thornborough,! Baron Parke held that support 
4orveg*. XE ` . | Ax 
of the plaintiff's house for twenty years to the knowledge of the 
defendant created an easement in favour of the plaintiff to 
whom the defendant was liable in damages for injury resulting 
to the plaintiffs house from withsrawal of the support. 
Henphries v. In JIumphries v. Brogden? which was a case of the natural 
T right of support for land by law, the Court in discussing the 
principles relating to lateral support treated it as settled law 
— that aright of lateral support of a house by adjacent land was 
S acquired like other easements by twenty years’ uninterrupted 
— ~ enjoyment of the house. 
| ; v d In Gayford v. Nicholls? the building was not an ancient 
one, and Parke, B., said: ** This is not a case in which the plaintitf 
has a right of the support of the defendant's soil, either by. 
virtue of a twenty years’ occupation, or by reason of a presumed 
grant, or by a presumed reservation where both hovses were 
originally in the possession of the same owner ; for unless a right — 
of support ean by some such means be established, the owner 
of the soil has no right of action against his neighbour who 
causes the damage by the proper exercise of his own right." 
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In Roiwhotham v. Wilson, where the questions before the Tioutetham T 
Court involved the right to the support of houses by adjacent — 
soil, some of the judges considered it as undoubted that after — * 
a house had stool for twenty years an easement of support ES —. 
was acquired.” 

In Rogers v. Taylor? which was a case of vertical support, — v. 
it was proved that the defendant in working quarries on mei E 
adjacent land had so weakened the foundations of the plaintiff's = 
house that it fell, and Cockburn, C. J., told the jury that he 
thoughtat theend of twenty years after the house had been built, 
the plaintiff would have acquired a right of support, unless in the 
meantime something had been done to deprive him of it, and 
that the jury must presume that the additional burthen was 
put upon the plaintiff's land by the assent of the adjoining owner, 
and that there had been a grant by such owner of a right of . 
support. He left it to the jury to say wether the plaintitf had — 
enjoyed the support for the foundation o. at house for twenty = 
years, and the verdict found for the plaintiff upon the direction 
was upheld by the Court. 

In Bonomi v. Backhouse,* the judgment of the Exchequer 
‘Chamber was delivered by Willes, J., who said, “The right 











to support of land, and the right to support of buildings stand E — 
upon different footings as to the mode of acquiring them, the — 
former being primá facie a right of property analogous to the T CCS 









flow of a natural river, or of air; Rowbotham v. Wilson ; 
although there may be cases in which it would be sustained as - 
"a matter of grant (see The Caledonian Railway Co. v. Sprot) ~ 
whilst the latter must be founded upon prescription or grant, 
express or implied ; but the character of the rights when acquir- 
ed, is in each case the same." 

The result of these authorities is to show that the aequisi- 
tion of a right of support for buildings by adjacent soil is one 





* (1856-1860) 6 E. & B., 593 ; in error * 2 McQ. Se. App-, 449, This ree d 
8 E. & B., 122; in error 8 H. L C., 348. + 
> 8 E, & B., per Watson, B., atp. 142, 
-and per Bramwell, B., at p. 147. 
5 (1858) 2 H. & N., 823. | 
* (1559) E B. & E, 654... — 
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subject to the same conditions, and may be attained in the same 


manner, as easements generally, by proof of uninterrupted en- 





E Jovment for twenty years. 

— ENT" cm This brings the examination of the authorities down to 
= the leading case of Angus & Co. ve Dalton and the Commissioners 
| of Her Majesty s Works and Public Buildings. 

— This celebrated case occupied the attention of the Courts 
— between the years 1878 and 1881. It was first before the 


Queen's Bench Division, then before the Court of Appeal, and 
— finally before the House of Lords. The case was twice argued 
before the latter tribunal, and on the second occasion in the 
presence of the following judges :—Pollock, B., Field, Lind- 
lev, Manisty, Lopes, Fry and Bowen, JJ. 
: In this case the plaintiffs sued the defendants for excavat- 
inz the soil of an adjoining house in such a manner as to leave 
the foundation of part of the plaintiff's building without sufh- 
cient lateral support and thereby causing it to fall. 

The plaintiffs were the owners of a building at Newcastle 
converted by them from a dwelling-house into a coach factory 
twenty-seven years before the act complained of in the suit. 
The building had stood for about a hundred years and had. 
apparently been built at the same time as a building standing 
on adjoining land to which it was contiguous. 

There was no party wall between the buildings ; each 
rested on its own walls, was built to the extremity of the soil 
of the respective owner, and depended for its lateral support 
= on the soil upon which the other rested. In the course of the 
— conversion of the plaintiff's dwelling-house into a coach factory 
A whereby the character and construction of the building had 

been altered, the internal walls, which had previously exist- 
ed, were removed, and girders supporting the upper floor of 
|.  — the factory were on one side let into a large chimney stack, 
d — — which extended along a portion of the dividing wall, and on the 
— ite side took their bearings from the plaintiff's wall. The 
de e — this change of construction was to throw about one-fourth 
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of the weight of the factory upon the chimney stack, the founds 
tions of which being in contact with the soil under the adjoining 
house, the lateral pressure upon that soil was materially increased. 

No express assent to the alteration was given by the owner of 

the adjoining house, but he must have been aware of the 
conversion of the dwelling-house into a factory, although there ~ 
was nothing to shew his having been aware of the precise 
nature of the internal alterations or of the exact effect they 
would have as regards the lateral pressure. 

The adjoining house continued in its character-of a dwell- 
ing-house until shortly before the commencement of the. 
action, when the defendants, the Commissioners, acquired it and | 
engaged the defendant, Dalton, to pull it down, excavate to rm 
such « depth as would enable the cellerage, which had not. | 
previously existed, to be made, and to erect upon the site of 
the old house a building to be used as a Probate Office. Dalton 
in his turn employed sub-contractors to do the work. T 

In the course of excavation which had been carried toa . * 






















_ depth of several feet below the level of the foundation of the - — 
plaintiffs chimney stack,and notwithstanding that a thick pillar — - + 
of the original clay had been left round the stack for its sup. tise 32 PN 
port during the erection of the new dividing wall, the clay gave RU. — 
way after exposure to the air, and the stack sank and fell; . T 
carrying with it a considerable portion of the factory, and Ur c2" 


causing damage to the plaintiffs in respect of which the action P ae 
was brought: i 
- The defendants, the Commissioners, denied the right of sup- — 


port and contended that they were not wx for the acts — — 
x of their contractor. — E — ee 
i The defendant Dalton took the same — as — dx Zu 

the sub-contractors. These points were reserved at the trial T EF m 

which took place before Lusb, J., and a verdict. Wi v 5 N 


the plaintiffs subject to the — of Jaw and D. 








_ stand against both or either of the 
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a verdict should be entered for the defendants. All the judges | 


were agreed that on the authority of Bower v. Peate the de- 
fence that the defendants were not liable for the acts of the con- 
tractors failed, that the right of support claimed was an easement, 
and that such an easement was not one which was within the 
Prescription Act, but they differed on the point as to whether 
the plaintiffs had made out a good title to the easement. 

Lush, J. adhered to the opinion that a verdict should be 
entered for the plaintiffs as he thought they had established 
their claim to a right of support which had been infringed by 
the act of the defendants. 

He based his view of the law partly on the ground of pre- 
scription and partly on the necessary effect of the Limitation Act 
upon the easement in suit, a view which he thought ‘might 
enable what he stigmatised as the revolting fiction of a lost grant 
to be discarded. He thought it would bea strange anomaly 
to hold that a title to a house should be acquired after twenty 
years, and not a title to that which was essential to its existence. 
He said, however, that it was not necessary to base his judg- 
ment on that ground, and he was content to rest it on the doc- 
trine of an tnrebutted presumption, and he concluded that the 
mere absence of assent, or even the express dissent of the ad- 
joining owner, would not prevent the acquisition of the right 
by uninterrupted enjoyment, and. that nothing short of an 
agreement either express or to be implied from payment or 
other acknowledgment, that the adjoining owner should not 
be prejudiced by abstaining from the exercise of his right, 
would be sufficient to rebut the presumption. 

Cockburn, €. J., on the other hand, Mellor, J., agreeing 
with him, was of opinion that by mere enjoyment of the 
latera] support of their factory by the adjacent soil for the 
time stated, without more, the plaintiffs had not acquired an 
easement which prevented the defendants from dealing as they 
pleased with their own land for legitimate purposes. He took 
the view that anv presumption arising from length of enjoyment 
with respect to the easement in suit was one which, both at 








^ (1876) L. R., 1 Q. B. D., 321, and see fafra under negligence. 
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Common law and since the Preseription Act, was open to rebuttal, 
and as no grant had been established in the case, and none 
could be implied from the circumstances, the presumption not 
only failed but had never in fact arisen. 

The important factor in the case on which his decision 
turned was the conversion of the plaintiffs’ building into a 
tactory. 

The absence of any assent by the adjacent owners, express 
or implied, to the new enjoyment of lateral support caused by 
such conversion, aud of any reasonable means on his part of 
resisting or preventing such enjoyment, was, in his opinion, a 
bar to the acquisition of the right. 

On appeal, Brett, L. J., dissenting, this decision was Opinion of the 
reversed except as regards those points upon which the judges PME d 
of the Queen's Bench Division were agreed. It is, therefore, 
only necessary to notice the judgment of the Court of Appeal 
on the question of the mode in which, and the circumstances 
under whicb, the right claimed may be acquired. 

Thesiger, L. J., in a most carefully considered and exhaus- Thesiger, L. J. 
tive judgment in which all the authorities were examined 
came to the following conclusions :— 

(a) That the right claimed must be founded on prescrip- 
tion or grant, express or implied. In this respect 
the Lord Justice found himself unable to agree 
with the view taken by Lush, J., that an absolute 
right to an easement uninterruptedly enjoyed for 
twenty years might be obtained by analogy to the 
Statute of Limitation. 

(b) That the prescription of a lost grant is not a 
presumptio juris et de jure, that is, not an absolute 
and conclusive bar, and that the correct view on this 
point is that the presumption of acquiescence and 
the fiction of an agreement deduced therefrom in a 
case, where enjoyment of an easement has been 
for a suthcient period uninterrupted, is in the nature 
of an estoppel by conduct, which, while it is not 
conclusive so far as to prevent denial or explanation 
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of the conduct, prevents a bar to any simple denial 
of the fact, which is merely the legal inference 
drawn from the conduct. 

(c) That the cases of Barker v. Hichardson,! Chasemore 
v. Richards? and Webb v. Bird} as direct authorities 
zo no further than to show that a legal incompetence 
as regards the owner of the servient tenement to 
grant an easement, or a physical incapacity of 
being instructed as regards the easement itself, or 
an uncertainty and secrecy of enjoyment putting 
it out of the category of all ordinary known ease- 
ments will prevent the presumption of an easement 
by lost grant ; and, on the other hand, indirectly, 
they tend to support the view, that asa general 
rule where no such legal incompetence, physical 
incapacity, or peculiarity of enjoyment, as was 
shewn in those cases, exists, uninterrupted and un- 
explained user will raise the presumption of a grant, 
upon the principle expressed by the maxim, 
"Qui non prohibet quod prohibere potest assentire 
videtur." | 

(d) That the same principles and presumptions of law 
are applicable to the acquisition of easements of 
support of buildings from adjoining soil as to that 
of easements generally, and tbat there is a close 
analogy in this respect between the easement in - 

: question and the easement of light. 

-a (€) That the answer to the question whether the right 

— of support acquired by user is an absolate one or 

FE oe subject to limitations is to be found in reference to . 

= = ofthe rule that user which is secret raises no — 

OVE TES tion of acquiescence on, the part of the Servient 

E ER Se owner. us S 

: At was upon the application of this rne to ND: fact of the -— 

— pst construction of the —— factory, to _ 
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: c 
the possibility of such construction being unreasonable, and to 
the doubt raised in the case as to whether the stack of brick- 
work would have fallen in consequence of the excavation 
without the extra weight of the upper floor of the factory upon 
it, that the Lord Justice considered the jury should have beén — 
directed to find whether the weight which had been put on the 
adjoining soil was such as the owner of the soil could, under the ^ 
peculiar circumstances of the case, be reasonably expected to e 
be aware of and provide for.' | 

Cotton, L. J., expressed the opinion that twenty years’ Cotton, L. J. 
enjoyment does not conferan absolute right but raises a pre- 
sumption of « modern lost grant which is not capable of being | — 
rebutted by an admission of evidence that there was in fact no 
grant unless supported by additional evidence that the adjoin- 
ing owner was incapable of making a grant, or by any other . 
rebuttable evidence. There being no evidence that the owner 
of the adjoining house knew of the particular construction of the 
plaintiffs house, he thought the question ought to have gone to 
the jury to find whether the support required for the plaintiffs 
house was more than reasonably required by a house of the - — 
apparent dimensions and character of the house of the plaintiff — 
if used for the purpose for which the house was used. p 

He agreed with Thesiger, L. J., in thinking that if the — 
defendants desired it, there must be a new trial. 

Brett, L. J., thought the judgment of the Queen's Bench Brett, Le 3. 
Division should be affirmed on the ground that there was  . — 
conclusive evidence or an admission that there never had been — 
a grant. a circumstance which he considered fatal to the — 
acquisition of the right. All the Lord Justices were at one that : — 
the right claimed was an easement, that it was not within E 
the Prescription Act, and that it presented an analogy to the 
easement of light, and they all, Thesiger and Brett, L. JJa 














doctrine deduced by Lush, J., from: the Statutes of zum 
of the — of the absolute right. | | — 
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3 This subject will again be noticed at ments of extraordinary support,” 
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m. The result was that the Court of Appeal, Brett, L. J, — — 
E ie dissenting, reversed the judgment of the Qaeen's Bench Divi- 
— — son and ordered that the defendants should elect within. 
Sy fourteen days whether they would take a new trial, and, if 
E. they did not so elect, that judgment should be entered for the 
S plaintiff. The defendants having failed to elect, judgment was 
= entered for the plaintiffs for £1,945, the amount of damages 
— assessed by the special referee, and the defendants appealed - 
ES co to the House of Lords. (^d 
= p ions in the 

- House of Lords. The appeals were twice heard,’ the — time in the 
-- F presence of seven judges of the High Court (Pollock, B; 
— E Field, Lindley, Manisty. Lopes, Fry and Bos en, JJ.) to whom 
ad five questions were put embodying the material points in the - 
E cause. 
p» s The judges were unanimous in deciding that the plaintiffs. 
2? had acquired a right of support for their factory by the twenty 
years enjoyment and could sue the owners of the adjoining 
land and the contractor for the damage caused by the excava- 
tion of the adjoining soil. 

They concurred in affirming the proposition of law that a 
right of support for a building by adjoining land could be 
acquired by open uninterrnpted enjoyment for twenty years, 
but they differed as to the nature and origin of the right — 
acquired. o ar 5 — 
It will be useful to notice their opinions in | detail. A = 3 
s The opinions of Pollock, B., Field and Manisty, Jaz 
= proceeded not upon the ground of fiction or implied grant, — £ 
A Tecta MEE g proprietary right rendered absolute and indefeasible after ** 
E 9 twenty years’ uninterrupted enjoyment, and, Go Daba — 
= a “ody cs —* expressed himself in favour of the view n by Lush, 

as to the application by analogy ot the Statutes of Limitation — — 
— —. to the light in question. — 
ES a _ They agreed that in any view the Süd yet must not ba * 
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Y x clam, for no man could be. bound by: a right of the growing — 
































| t. l ^ È A P = — E = 3E 7 zw ^ E A 
: — They side aix haud E. . 13th,  Blaekituin. ager ~ x — 

E e m S 5 1879, before Lord They were heard. t | t = = 
, : 5 1 * 












€ 135°) 


acquisition of which he bad neither knowledge nor the means 
of knowledge. 

They did not consider that actual assent or acquiescence 
on the part of the adjoining owner was a necessary ingredient 
in the process of acquisition, or that, with reference to the point 
raised in the third question put to the judges and treated by 
the Court of Appeal as a ground for a new trial, it was 
necessary to prove that the defendants or their predecessors in 
title had knowledge or notice of the alterations, in order to make 
the injury to the plaintiffs building by removing the lateral 
support after a lapse of twenty-seven years an actionable wrong. 

Finally they thought that the learned judge's direction to 
the jury was correct. 


Lindley, J., with whom Lopes, J., agreed, while deprecating Lindley, J 


a state of the law which required the adjoining owner to 
remove the soil used: for support in order to preserve his 
unrestricted right, and, in this respect, differentiating the acquisi- 
tion of an easement of support from that of an easement of 
light, admitted that all the authorities treated the two rights 
as analogous and capable of being acquired in the same way. 

[n the face of the current of authority he was unable to 
come to the conclusion that the physical difficulty of obstrue- 
tion brought the right to lateral support within the cases of 
Webb v. Bird} Chasemore v. Riehards and Sturges v. Bridge- 
man $ for it those cases applied, the right to lateral support 
could not be acquired at all by mere enjoyment however long 
continued. 

He felt himself bound by the authorities to hold that a 
right to lateral support conld be acquired in modern times by 
an open uninterrupted enjoyment for twenty years unless the 
adjoining owner could shew that the enjoyment had been on 
terms wbich excluded the acquisition of the right. 2 


The assent or aequiescence on the part of the serviert owner 


to the erection of the supported building, with a knowledge 


of its particular mode of construction, would, notwithstanding — 





* (1863) 13 €. B., N. S., 841. S870), L. H., 11 ch. D., 859. 
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the absence of any deed under seal, permit of an action for: 


support being maintained — Brown v. Windsor. - 

Assent or dissent on the part of the servient owner appeared 
to be immaterial unless he had disturbed the continued enjoy- 
ment necessary to the acquisition of the right. He thought 
the question whether the enjoyment in the case had been open 
was one of fact which, in view of the peculiar circumstances 
of the case, ought to have been left to the jury, and that in 
this respect the course taken by the learned judge at the trial 
in directing a verdict for the plaintiff was not correct. 

Fry, J., thought that the right in suit rested ona covenant 
by a neighbour not to use his own land in any manner 
inconsistent with the support of the adjoining buildings, and 
that such a covenant might be either express or to be referred 
from the object and purport of the instrument. He assumed 
acquiescence to be at the root of preseription, and the fiction 
of a lost grant, and that the acts or user which went to the 
proof of it must be nee vi, nec clam, nec precario, but he was un- 
able to regard the right in question as anything but the result of 
an artificial rule of law with which knowledge and acquiescence 
had nothing to do. 

He felt the same difficulty as Lindley, J., in approving a 
state of the law which permitted the acquisition of a right 
which could be prevented by no reasonable means. 

He considered that, though it was of course phy sically 
possible for one man so to excavate his own soil as to let down 
his neighbour's building, and a man might or might not have 
occasion to excavate his own land for his own purposes, such an 
excavation for the sole purpose of letting down a neighbour's 
house was of so expensive, so difficult, so churlish a character, 
that it was not reasonably to be required in order to prevent 


the acquisition of the right, and that in fact in the case of 


adjoining houses, it wotild be to require a man to — 
his own proper 





in order to protect his rights to it. E E 
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He thought the analogy to the Statute of limitations sug-. — 


gested by Lush, J., was s sound to the extent of holding that if the 
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rights were to be acquired at all by lapse of time, twenty years 2 


was a reasonable period to confer the 
further, for it was one thing to take 
not put in force within a reasonable 


thing to take away a man's right in 


right, but that it went no — ET - 
away a right of action if | 
time, and quite another | - 
his property, because he e 


does not bring an action which he cannot bring. 


He was of opinion that the course taken by Lusb,.J., in direct- - 


ing a verdict for the plaintiffs was in 
it then stood, but expresged his strong 
proposition that by the mere act of his 


accordance with the law as 
reluctance to accede to the 
neighbour and by lapse of 


time, a man might be deprived of the lawful use of his own land. 
From the opinion of Bowen, J., remarkable for its lucidity Bowen, J. 


and closeness of reasoning, the tollowing propositions may be 


collected :— 


(a) An aneient house is entitled to such support from 
the adjacent soil as it has immemorially enjoyed. = 
(b) The right of support for a house from adjacent soil, | 
as involving something beyond the natural use of . 
a man's soil, namely, a “collateral burthen upon his > 
neighbour, limiting, after a defined interval of time, 
the otherwise lawful user of the neighbour’s own 
property, is a right which cannot be. natural, but ka 
must be acquired. | 
(c) In the case of affirmative easements and of window | — 


⸗ 3 va 
lights, after twenty years user of a special kind a — 
presumption of right arises, a possible lawful origin Ew 


is inferred. — 

(d) The twenty years’ rule, which is of, comparatively — 
recent application, is not a positive proprietary law, 
but is in truth nothing but a canon of eridence. 

(e) The form in which the presumption built upon a 
twenty years’ enjoyment bas usually been framed is 
that of a lost grant or covenant according as the right - 
claimed is to the affirmative or negative easement. 

(f) In the case of affirmative easements the presumption - 
recommended by the law is founded not on the 
consent je the —— owners first given. wor S 
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the twenty years’ user, but on some lawful origin 
preceding the earliest act of enjoyment ; in which 
sense it is inaccurate to speak of such rights arising 
from the twenty years’ acquiescence of the servient 
owner. His acquiescence for twenty years is 
nothing more than evidence of the previous exist- 
ence ot the right. l | 

(v) The presumption of a lost grant or covenant is 
nothing more than a rebuttable presumption of fact 
or an artificial canon of evidence. | 

(hk) The twenty years’ rule is as applicable to the claim 
of support for modern buildings, as to affirmative 
easements and window lights. 

(1) Presumed consent on the part of the adjoining owner 

is the foundation of the modern, as well as the 

ancient, title to support for buildings. 

(7) The law deals with support to buildings and with 
light in the same way, regarding thêm as resting 
on enjoyment capable on the whole of interruption, 
and capable, therefore, of ripening into a right 
where interruption does not occur. 

(4) The enjoyment must be nec vi, nec clam, nec precario. 
The user must be open whether the support requir- 

ed remains the same as at the commencement of the 
user, or the weight of the building is increased in 
any respect. . The publicity or openness of the 

user is the real test. 

a) The defendant may disprove the user, or its quality, 
or in the last resort he can, while admitting the user, 
attempt to answer the presumption of some lawful 
origin, a task which he will find difficult inasmuch 
as the mere proof of the absence of any covenant 
under seal is not conclusive against the plaintiff.! 
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* The same would be the case in nusaiome Tecar v. Collector of Madura 
India where the creation of an easement (1869) 5 Mad. H. C., 22: Gazette of 
need not bein writing. See Krishna v. Jadia (1880) July to December, Part V, 

Ravappe (1865), 5 Mad. H. C., 98 ; Pon- p- 477, and see Chap. VI, Part II. E. 
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J.. had taken was wrong, and that he should have directed the 
jurv to find whether the enjoyment was in fact open. 


The House of Lords was unanimous in affirming the 


judgment of the Court of Appeal. 


[t now becomes necessary to examine the judgments of the 
Lords. 

Lord Selborne, L. C., expressed the opinion that the right 
claimed in snit was an easement and one not merely of a nega- 
tive kind, but also of an affirmative character, in which view 
the right might be deemed within the Prescription Act. 


Lord Selborne, 
D. t£ 


He agreed with the view taken by Lush, J., by the majority ` 


of the judges in the Court of Appeal, and by all the seven 


judges—nunless Bowen, J., who preferred to rely upon the 


equitable doctrine of acquiescence was an exception—that a 
grant, or some lawful title equivalent to it, ought to be presumed 
after twenty years’ user. 

With reference to the doctrine of clam on which there 


had been much difference of opinion, and to the inquiry on this. 


part of the case as to the nature and extent of the knowledge 
or means of knowledge which a man ought to be shewn to 
possess, against whom a right of support for another man's 
builling is elaimed, it may be useful to summarize the Lord 
Chancellor's conclusions as follows :— 

(a) A man cannot resist or interrupt that of which he is 

wholly ignorant. But a man ought to be presumed 
have knoyledge of the fact, that, according to 

the laws of nature, a building cannot stand without 

vertieal or, ordinarily, without lateral support. 

(b) Whena new bnilding is openly erected on one side of 
the dividing line between two properties, its general 
nature and character must be visible to and ascer- 

tainable by the adjoining prgpriotor during the 
conrse of its erection. : 

(c) And so, as in the present case, where a private 
dwelling-house is pulled down and a building of an 
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the adjoining owner must have imputed to him 
knowledge that a new and enlarged easement of 
support, whatever may be its extent, is going to be 
aequired against him, unless he interrupts or pre- 
vents tt. 

(4) Possessing this knowledge it is not necessary that 
the adjoining owner should have particular informa- 
tion as to those details of structure on whieh the 
amount or incidence of the weight of the building 
may more or less depend. 

(e) It is open to him to make inquiries, and he has his 
remedy if information is improperly withheld, false 
or misleading information given, things done secretly 

E= or surreptitiously, or material facts suppressed. 

— (/) When a building is adapted to a particular use it is 
always liable to happen that the construction of the 
building requires more lateral support than would 
be necessary if it were otherwise constructed, 
and the knowledge that this may or may not 
happen i is enough, if the adjoining owner makes no 
inquiry. 

The Lord Chancellor in conelusion thought that the kind 
and degree of knowledge which the defendants must necessarily 
have had was sufficient ; that nothing was done clam, and that 
the evidence did not raise any question which ought to have 
been submitted to the jury. 

| Lord Penzance. Lord Penzance considered that Lush, J., had drawn the 

RA = correct inference from the authorities, though they were by no 

ES. means uniform, that an absolute right to support is, acquired by | 

— “ss twenty years’ enjoyment, independent of grant, acquiescence or 

consent. 
seit An agreement with Ery, J., 8 was not satisfied that the — 
i hic E authorities PSE were cai 
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Lord Blackburn took the view*ihat the right in suit Lord 
could be more properly described as a right of property. which 
the adjoining owner is bound to respect, than as an easement, 
or a servitude ne facias restricting the mode in which the 
adjoining owner is to use his land, but thought it made little 
differenee as to which name it was called by. 

He agreed that a building which had enjoyed support for 
more than twenty years under the circumstances and conditions 
required by the law of prescription, acquired the same right to” 
such support as an ancient house would have done. 

He thought that the fiction of a lost grant was a long- 
established law that the Conrts were bound to administer, and 
that where the evidence made it qnestionable whether the enjoy- 
ment had been open peaeeable and continual, the jury might be 
asked to find, as a fact, whether the enjoyment was of that kind. 

But he could not agree that the jury should be told that if 
the enjoyment had been such as to raise a presumption of a 
right they might find a grant whether they believed in its ~ 
existence or not: bnt if they chose to be scrupulous, they need 
not so find. MC 

He considered that the principle upon which prescription - — 
was founded extended beyond the ground of acquiescence or 3 
laches, that prescription was a positive law, and that a de facto” 


animent of a house for the period and nnder the conditions E pe 
prescribed by law, could not be negatived by proof that a grant — E 


had not been made. EC 
As regards the principle of open enjoyment, he considered E 

it sufficient that the enjoyment should be sufficiently open to »o- | 3 

make it known that some support was being enjoyed. by the’. ae 

building. ! Es — 
— "That would-be — to put the adjoining. landowner.ón T 
- the exercise of his rights, if he desired to prevent a restriction _ I 

| des eem of were e dd ground 7 
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Lord Watson was of opinion that the right in question was 
an easement and could be acquired by peaceable and uninter- 
rupted enjoyment for the prescriptive period of twenty years. 

As already mentioned he regarded the easement as an 
affirmative one. 

He agreed with the House in thinking that the enjoy- 
ment of the plaintiffs had been such us to create the easement. 

Lord Coleridge contented himself with expressing his 
concurrence in the conclusions arrived ut by the House. 


Propositions The following propositions of law may be deduced from 
deducible from d 
- Angus v. Dal- Angus v. Dalton :— 


ton. 


(a) That the right to vertical or lateral support for a 
building by land is an easement.! 

(b) That the right may be acquired by enjoyment for 
twenty years, either of the support required by a 
house as it was originally built, or of any increased 
support required by a change in its construction. 

(c) That the enjoyment must be peaceable, uninterrupted, 
as of right, without concealment, and without decep- 
tion, and sufficiently open to make it known that 
some support is being enjoyed by the building. 

(d) That if the enjoyment possesses those elements of pub- 
licity and honesty, the erection of the building, or 
a change in its construction increasing the pressure 
on the servient tenement, is sufficient notice of 
the original or increased amount of support required. | 

(e) That a de facto enjoyment of a house for the period ^ 
and under the conditions prescribed by law raises 


"d a Ec an absolute presumption in favour of the dominant 





| | . owner which cannot be rebutted: by proof that a | 
— grant has not been made. 


x y E — V That (excepting the opinion of id Selborne) an 
ES 4. 0. esenient of support for a building by land is more 








(2 The rights tov vertical and lateral sup- Wee LU. " LEE 2 C.. 500); ana 
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(143-3 a 
properly to be regarded as a negative easement 
than as an affirmative easement, and, that, in view | 
of its special negative character,' it does not fall 
within the Prescription Act, but arises from a pre- 

_sumption of grant or covenant from which prescrip- 
tion under the Act is quite distinct.? 

(v) That the easement of support for a building by 
land and the easement of light are analogous and : 
their acquisition is governed by the same principles. 





The question remains to be considered as to whether any Basements of — 
limitation is to be put on the principles governing the right of support for 7 
support for buildings from land in connection with the acquisi- pia ^5 -— 
tion of what may be termed easements of extraordinary support os 
claimed in cases where the amount of support required is of an P 
unasual and extraordinary kind. E 

Here the question turns on the application of the rule that ED 
user which is secret raises no presumption of knowledge on the — 
part of the adjoining owner. vA * — 

The case of Partridge v. Scott? cited with approval by the Partagas 
judges in Angus v. Dalton, has an important bearing on this v Stee Ee — 
point. There a right of support was claimed in *respect of an 3 c. : 
aneient house standing on land which had been excavated within —— 4 ES 
twenty yeurs of the institution of the suit. There was no ENS. 
evidence to show when the excavation had taken place, but ES 
it was obvious that the effect of the excavation had been to c f 
throw a greater burthen of support on the adjoining land than ; 
if the subjacent soil had remained in its natural position. Both | 2 
parties were ignorant of the excavation. The Court in dismis- — — Ee 
sing the suit expressed the opinion that the plaintiff in order to | ec ae 
succeed was bound to prove an enjoyment for twenty yeats of = | 
the increased support after. the defendants — have — At 5. 

were, fell arita of Shee Seats. x. Sees 
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From this expression of opinion and the observations of 
the judges in Angus v. Dalton, it may fairly be inferred that 
assuming the knowledge or presumed knowledge of the adjoin- 
ing owner, an easement of extraordinary support may be 
acquired by twenty years’ uninterrupted enjoyment. 

To the foregoing subject is closely allied that of the 
— dominant owner's liability for his own acts or omissions to 
— which before the enlarged easement is acquired, the injury 
225 caused by the withdrawal of support is referable. The dominant 
— owner has no right to increase the burthen imposed on the 
E. servient tenement. If by an omission to repair or by a changed 
construction of the house, or by some other act or omission, he 





Lr | increases the amount of support required from the adjacent 
~ i land, and if, during the period of acquisition of the enlarged 
— easement, an injury, by withdrawal of support, is done to the 
TEN dominant tenement which would not have happened, but for 
J such act or omission on the part of the dominant owner, no 
— right of action arises against the adjoining owner. But, if 
SE > after- the acquisition of the right, a withdrawal of support 
— causes an injury to the house,or if before such acquisition a neg- 
— E... *  ligent withdrawal causes such injury, the defendant in a claim for 















damages is liable, and itis no answer to say that the house was 
so infirm it would soon have fallen of itself, for no man has a 
right to accelerate the fall of his neighbour's house.* 

Upon the principle of the dominant owner being responsible 
for his own acts or omissions for the reasons abovementioned, 
it appears to follow that there is no liability on the part of an 
owner, not an adjoining owner, whose acts on his own land by 
— reason of acts done on the intervening land by the adjoining 
owner, have caused the withdrawal of the — afforded 
B | by the adjoining land.’ 

E Acquis itin by -~ An easement of support for a house * — land also 


ut a 
* 


f law ne arises in a ease where both house and land —— to the same 


zt — 3 Partridge v. Scott (1838), 3 M. & (1834), 1 A. & E, 493. 
E tie 25952 W 5.220 ; Corporation of Birmingham —— S E 

abus - EU. (1877), L. R., 6. Ch. Dn FS 36 

See. FA. J. Ch, 678. $ Lama 
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owner and the house is conveyed and the bob "A Gined. Ing | = 
such a case the grantee by implication, without express words, *. — 
acquires a right of support for the house by the adjacent land.  - CM 
on the principle that the grantor grants to the grantee all that m 
is necessary and essential for the enjoyment of the house, and — 
that neither he, nor any who claim under bim can derogate E 
from. his grant by using the land in such a way as to injure — 





which is necessary and essential to the house.! 

Further an easement of support for a house by adjacent 
land can arise by implication on a severance of the tenements, 
not only where the house is already in existence, but where the — 
surface is conveyed for the expressed purpose of building.* à | 

The presumption may be rebutted by any express words presumption 
in the deed, or by necessary intendment from anything con- '*'""ttable. - 
tained in the deed shewing it was not the intention of the 
parties that there should be any right to support.® 

Upon the same principle if a building is divided into pplication of 
floors or “ flats": separately owned, the owner of each upper ato 
floor or flat is entitled to vertical support from the lower part bulking — 
of the building, and to the benefit of such lateral support as ned — S 
may be of right enjoyed by the building itself. —À 

The proprietor of the ground floor is bound to keep itin  —  : 9 
such repair as is necessary for it to support the superincumbent ER 
weight, and the owner of the upper story or flat is bound to | 
maintain that as a roof or cover for-the lower.* kes 

The right of support for a house from land is limited to gp dd — 
that extent of land, whether wide or narrow, the existence of port ree Ln ex 
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SS a Dugdale v. Roberton (1857), 3K. — (1871) In R., 20. P. D. 572; Angus ve = 
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which in its natural state is necessary for the support ot the 
house.! 

Beyond this limit the land which is liable for the support 
does not extend, and land owners whose lands are situated 
beyond this limit, cannot be rendered liable for operations on 
their own lands which, by reason of acts committed on the 
intervening land, have injured the dominant tenement.* 

Extent of pres- The extent of the prescriptive right to support is to he 
— in de measured by the degree of support enjoyed during the period 
of acquisition.® 


(2) Rights to support where natural rights do not exist. 
(a)— Right to support for buildings by buildings. 


Ie The right to support for buildings by buildings has been 


T 


m 


by build- termed an easatheut of a highly artificial character, and of 


infrequent occurrence, inasmuch as properly constructed houses 
do not, ‘as a rule, depend for their stability upon the existence 
of adjoining houses.* 

From this point of view the often unavoidable secrecy of 
=. the user demonstrates the difficulty, if not impossibility, of 
— > acquisition.* 













under special cireumstances, by enjoyment, open and unin- 
— terrupted, py as of right, and had for a period of twenty years.* 
| — In such s the inciples which apply to the easement 
jd of su port for z building by 1 land are qon applicable to this 
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t e. zs Corporation of Birmingha» v. Allen 9 B. &C., 736 ; Brown v. Windsor (1830), 
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But there is no doubt that the easement may be acquired 


ET y Pi aaga v. Dalton. a373), L. R., ES UE L. do y 








In Peyton v. Mayor of London, the decision turned in a Peyton v. 
great measure upon the form of the declaration which was — y E 
defective, but the judgment points to the conclusion that upon 
proper evidence directed to a properly drawn declaration a 
grant of the right of support claimed might have been pre- 
sumed. | 

In Solomon v. Vintners Co. where the right of support for Solomon v. 

a Vintners Co. 

a house from another house not immediately adjoining was 
claimed, Pollock, C. B., in giving the judgment of the Court 
excepting that of Bramwell, B., though himself notin favour of 
tbe right under any circumstances, admitted that if the house 
removed had been next adjoining the plaintiff's, he would have 
felt a ditfhiculty upon the cases and dicta in deciding against 
the right claimed. 

Bramwell, D., decided the case upon the ground that the 
, facts as proved did not disclose an open enjoyment. 

In LeMaitre v. Davis,* the plaintiff's vault extended to and TO Ve 
underlay the defendant's premises. - Adjoining the vault was a 
cellar appertaining to, and occupied with, the defendant's pre- 
mises, the eastern wall of the vault being supported by the 
western wall of the cellar to the knowledge of both parties. z 
Both tenements were ancient. It was decided thata right of —- 
support for the plaintiffs vault by the defendant's cellar had 
been acquired. 


In Tone v. Preston,* the support was obvious, and had Tow v. LE 
i | a Preston. 
the enjoyment been as of right, an easement would have been 
acquired. Bat the Court thought it impossible to affirm the 
acquisition of an easement where a building stands upon land * 


as to a portion of which the party claiming the easement 
admits that at any time upon three months' notice, he is bound 
to do something which is inconsistent with the continuance of 
the bzilding. EN 
In Gordhan Dalpatram v. Chotalal Hargovan,* the acquisi-. Gordhan » — 
tion of an easement of Ripport for a building by a building is 
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recognised, though the relative position and structure of the — — 

two buildings in that case made a decision in favour of an — 

easement impossible. * 
There was clearly no support of the plaintiffs honse by 





x the defendant's wall, and the mere fact of building a house 
ELLO close to the defendant's wall gave the plaintiff no right over 
— the wall. E: 
cp : Acquisition by Though easements of support for buildings by buildings | 


— ©” presumptio 
ES — = may undoubtedly arise in the foregoing manner, the origin of 


-——— inae of the rights may usually be said to lie in the disposition of the . 
E ote. two tenements by the original owner of both. 
— On a severance of the two tenements reciprocal easements 


of support arise by implication of law in favour of grantor and 


grantee.! $ 

Such rights are in the nature of easemelits of necessity? — 

E —- ards ¥. In Richards v. Rose? it was decided that where a number, — 
of houses belonging to the same person are built together, and 


obviously require mutual support for their common protection 
and security, the right of mutual support equally exists, and — — 
that whether the owner parts with one, then with another or B > 
€ two together, the ownership of the latter being subsequently 
B divided by sale, mortgage, devise or other means, the legal - d 

E presumption -arises that the owner reserves to bimself such | — 
right or grants an equal right to the new owner. z= 


- ee € The right is wholly independent of the question of the 


























priority of the grantee’s titles.* Tu m 

in: -.- ke presumption in favour of the right can be — NE 

aee «by express words in the deed, or by necessary intendment - Ec 
$ _ from anything contained in the deed shewing it was not 
_. the intention of the parties there should be any. right o. Ex 
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LT Richardi v. Rose (1853), 9 Exch, Ch. D., p.59%.- -— 
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(b) — Right to support for surface land by subjacent water. = a 


"uc 


The natural right which exists for the support of surface Right mE 
land by subjacent land does not exist where zs surface law fut ky subje = 
is supported by water. ve: 

There is nothing to prevent a man — his land if he 
considers it necessary or convenient to do so, and thus drawing 
off the subjacent water from under his neighbour's surface land.' * 

In such a case the right to support must be founded on an wins of 
easement which, it seems, may be acquired either by express acquisition. "m: : 
grant, or, under special circumstances, by implication of law py implication — 
on a severance of the two tenements.? — — 

In the latter case the existence of the easement must — — 
depend on an obligation arising out of the rule that a man * 
cannot derogate from his own grant, and preventing the grantor 
from doing anything whatever with his own land which might M 
have the effect of rendering the land granted. less fit for Ee 
the special purpose for which it had been granted, than it other- 
wise might have been.* E. 

Such an obiigation will only be implied where it is con- am 
templated by both parties at the time of theseverance that a 1 
particular act complained of will not be done upon the adjoining | — 
land.* A ^ NM 

The creation of the obligation must depend o on the special | i — | 
cireumstances of each case, on the possibilities, or proba- BU 
bilities, of a partieular use being made of the adjoining - 
Jand which results in the injury complained of, and of the — 
grantee's state of knowledge with reference to such possibilities E 
or probabilities. 

Where, however, the existence of the subjacent water DLE 
due to accident, the party claiming the support has no right wat water fe act | 
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*to specniate on its retention and | consequently no right x. : 
complain of its withdrawal. = its retention be expressly — 
provided for, in the conveyance.’ 


B.— Easements conferring rights to take away support. 


Easements tc As already observed the right to take away support may _ 
let down the L2 i 2 = a e 
surface. be restrictive either of the natural right to support for land by — 


land? or of the easement of support for buildings by land. 
The easement may be described as the right to withdraw - 
support from land, or from land and buildings resting thereon — 
by the disturbance of subjacent or adjacent soil? The d 
is also called an easement to let down the surface. ye 
Usually acquir- The right to take away vertical support chiefiy arises in 
ed in mining 
operations, COnnection with mining operations carried on below the surface - e 
of the land in cases where the surface and the mining rights - x. 
have passed into different hands.* = 
Acquisition of The respective rights of the owners of surface lands, and 
be rights of the owners of subjacent minerals have been the subject - : 
of considerable discussion in the Courts, and it has been F 
clearly established by a series of decisions, that although the — 
primá facie right of the owner of the surface is to have — - 
his surface supported, and the primá facie right of the os 
owner of the minerals to get them is limited to getting them e 
in such a manner as not to occasion injury to the owner of | 
the surface, such primá facie rights may, nevertheless, | be * 
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= Owner of the minerals to disturb or let down the surface, — | 
|» contract between the respective owners or those through whom | 
: and that it is immaterial whether such contract | 
arises out of a covenant or reservation in a deed or out of an 
iaceo pd = — giving effect to —— 8 
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come to or presumed to have been come to, between the 


parties.’ | - 
[n every case in which the owner of the minerals claims Or in, nature 
extent Lol 
any rights in respect of getting them, which are in excess of, — must 


or Sihat than, the primâ facie right of getting them without — by 


causing injury to the owner of the surface, the origin and 
nature and extent of such rights must be clearly defined by 
some grant or equivalent assurance ; in the absence of which 
the presumption in favour of the owner to have support for 
the surface remains? 

In such cases the question usually resolves itself into one 
of construction for the purpose of ascertaining the intention 
of the parties.* 


od * 


[t was thought at one time that where the owner of the Power reserv- 
| i : 'ed the inerals I o ted. t] mrf. f ed by owner of 
and reserved the minerals and granted the surface, a power minerals to let 


reserved by him to take the minerals so as to destroy the surface anra 
by taking away all support was void, as being repugnant to, 
and derogating from, the grant, though it was always undoubted 
that a similar power granted in the converse case of the owner 
retaining the surface and granting the minerals would be good. 

But it is now clearly established that the right to let down 
the surface may' exist, not only where the minerals are granted, 
but where they are retained, by the owner of the land, and the 
grant may shew that the surface is held on the terms that the 
owner of the minerals is free to remove the whole of them 
without leaving any support tó the surface, either, according =: 
“as may be stipulated, with or without making any compensation $ 
for the damage thus occasioned.* 

It appears that long enjoyment of minerals will raise the positi 
presumption of a legal right to them, added to a legal right to ““" 


















| Rowtotham v. Wilson (1860), 8 H. L. ment, se Chap. VI, Part VI, 
C., 348 ; Duke of Bucelewgh v. Wakefield 9 Ind. >- 
(1870), L. R., 4 H. L., 377 ; Buchanan v. * Ibid. As to the mode of construction, 
Andree (1873), L. R., 2H. L. Se., 286; see Chap. VI, Part Ill. 
Aspden v. Seddon (1875), L. R., 10 Ch. * Rowhotham v. Wilson (1860); 8 H. MA UM 
App., 394 ; Bell v. Love (1883), L. R., 10 . L. C., 348 ; Buchanan v. Andres, (1878) "Ec ag 
Q- B. D., 547; Dizon v. White (1883), L. R., 2 H. L. Se., 286 ; Dizon v. V While 
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- Negligence. 

















"m 4 This method of acquisition was sug- 
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get them, and that the question whether there is acquired 
the accompanying rights to take away the support of the surface 
land must depend on the particular circumstances of the case, 
such as whether or not the right to get the minerals conld have 
been exercised without disturbing the surface, dnd without the 
possibilitv of supporting the surface by artificial means.! 


C.— The Doctrine of Negligence. 

Before closing this chapter it may be useful to summarize 
the law relating to negligence as applying to the question of 
support. 

After the acquisition of an easement of support the ques- 
tion of negligence is immaterial, for it is clear law that if, 
in such case, the disturbance of the subjacent or adjacent soil 
or of the building standing thereon, either actually canses 
injury to the dominant tenement or affords reasonable appre- 
hension of the oceurrence of such injury, the dominant owner 
is entitled to the protection of the Court,’ notwithstanding the 
utmost care and skill exercised, and every precaution taken, by 
the person responsible for such disturbance. 

Briefly, after the- acquisition of the easement there is an 
absolute liability for the withdrawal of the support. 

It is before, however, the right to support has matured 
that the question of negligence becomes material in determin- 
ing whether the disturbance complained of is an actionable . 
wrong. Although before the acquisition of the easement, 
there is no obligation to support, and consequently no- 
absolute liability for the withdrawal of support, yet there — 
must always be an observance of the maxim Sic utere tuo ut 
alienum non ledas, and it is by the observance or breach of that 
maxim coupled with the use of, or the omission to use due care 
and precaution, that. the question-of negligence has to be de de 
termined. P 
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— Lord Wensleydale in Roba- 
— tham v. Wilson (1860), S H. L. C. at 
| p. 863, though a decision on the point 
_ was unnecessary owing to the existence 
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But it must not be forgotten that damnum sine injuriá 
gives no cause of action. There must be the wrong done as . 
well as the damage sustained. Thus, if a man removes his 
neighbour's support to which his neighboür has no right in a 
proper and lawful manner and thereby causes him damage, his 
neighbour has no ground of action. But if he be negligent 
in removing such support, and damage be caused to his neigh- 
bour, then the latter has good ground of action as there are both - cM 
damnum and injuriĝ.' | | 

The case of Rylands v. Fletcher? though not a case Rylands v. 
relating to support, is important as illustrating the principles a ; 
upon which the doctrine of negligence is founded. 

These principles are that where the owner of land uses | 
it, without wilfulness or negligence, for any purpose for which 
it may in the ordinary and natural course of the enjoyment of K 
land. be used, he will not be liable if the result of such user 

_is to cause damage to his neighbour.’ 

If, however, he. makes of his land a use which is not 
natural, or brings something upon it which was not natural- i 
ly upon-it, and is in itself dangerous, and likely to do mischief... -*  ~- «| 
if not kept under proper control, though in so doing there — — 
be no personal wilfulness or negligence on his part, he is liable es 
for all the damage which is occasioned by his acts.* — 

The latter proposition, though undoubtedly connected with Eu 
the application of the abovementioned maxim to the enjoyment : 
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of property, refers rather to the improper or non-natural use of E EN 
‘a man's property than «o negligenee in the proper or natural aS e 
use of it, and is consequently outside the scope of the present ore 











topic. Incidental reference to it here is necessary only so far - 
as it bears on the question of one neighbour's liability to another ` 
for damage to the latter's building by an improper eae of the 
former's property, such as, for dte. —— of 
— OM inflammatory. ‘substances. to 
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damage or destruction of neighbouring buildings is to be 
attributed. 


—— et The question of negligence in relation to the removal of 


— and support for buildings is not free from difficulties and uncer- 
- tainties 
inties, 


Out of the decisions bearing on this subject the following 
questions arise— 


(a) As to whether the person repairing or pulling down 
his own house or excavating on his own ground is 
k^ under any obligation to do more than exercise due 
care, skill, and caution within the limits of his own 
land, or whether it is his duty under . particular 
circumstances to protect his neighbour's house 
from the consequences of the operations ; 

(b) as to whether he is bound to give his neighbour 
notice of his intention to repair, pull down, or 
excavate, as the case may be, so as to afford his 
neighbour the opportunity of taking the necessary 
precautions against damage * and 

(c) as to whether the state of knowledge on his part as 
to the existence or method of construction of his 
neighbour's house affects the amount of care, skill, 
and caution to be —— by him. 


AG dk — bo be an pres question | ax, iG how dar the 

x e: E il ine of negligence is to apply in cases where a man is 
. doing something for the ordinary, convenient, comfortable, 
or necessary enjoyment of his own property, and whether some 









7 E oe  ccaftiba precautions which he may take, in so doing, with regard 





: to bis neighbour, are not to be referred to considerations of a 
ET _ meighbourliness rather than to any legal obligation. 
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pai dins negligence is a question of fact depending 
E — rar all the — — of the case and may be 
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—. ln such cases the extent of his liability would depend si xe 
| extent of his legal duty, for the es of liability for * ae 3 








who has been negligent owed some duty to the person who 
seeks to make him liable for his negligence. A man is entitled 
to be as negligent as he pleases towards the whole world if he 
owes no dutv to them.! i 
[t seems impossible to deduce any fixed rule from the 
authorities, except in one or two special respects, or to state any 
other conclusion than that it is for the Court to decide on the 
particular facts in each case whether there has or has not been 
negligence. 
In Jones v. Bird, it appeared that a sewer whicu it became Jones v. Bird. 
necessary for the defendants as Commissioners of sewers to 
repair, passed close to five houses adjoining that belonging to the 
plaintiff, and that a stack of chimneys belonging to one of those 
houses was built upon the arch of the sewer. In the execution 
of the work it became necessary to rebuild this arch. and 
in order to support the chimneys in the meantime, a transom 
and two upright posts were placed under them in order to 
support them, but without suecess. The chimneys fell and 
in consequence of their fall, the adjoining houses ineluding the 
plaintiff's house fell also. | | 
There was no specific notice given to the owner of the 
house to which the chimneys belonged, of their dangerous state, 
or that it would be necessary for him to tske them down. 
But there was a general notice to the inhabitants to secure their 
houses whilst the sewer was repairing. 
_ The questions were whether the defendants had been 
negligent in securing the chimneys as they did, and whether they 
were under anv obligation either to shore up the surrounding 
buildings. or to give specific notice to the owner of the chimneys ; 
of their peculiar construction and the danger arising from it. — 
The Court decided all three questions against the defendants. — 
Bayley, J., said: ** Now the facts are, that the defendants worked 
under a stack of chimneys, without either properly securing 
them, or giving notice of their danger.to the owner, in-order that —  .— — | 
he might take them down ; this was improperly and negligently = = == 
1 Le Lievre v. Gould (1893), 1 Q.B., 497.. — 9 (1822), 5 B. & Ald., 837.00 
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— working the sewer, for if a party doesan act which is improper, 
— unless certain previous precautions are taken, he may fairly be 
- said to do that act improperly. As to the merits of the case it is 
- contended that the defendants are protected, if they acted bona 
fide and to the best of their skill and judgment. But that is 
= not enough : they are bound to conduct themselves in a skilful 
| v manner." 
This case goes further than the later authorities on the 
= subject of protecting neighbour’s houses and giving notice, but 
~ — it may well be argued that a public sanitary body has a higher 
— duty to perform than a private individual as well as greater 
En power and liberty in its performance, such as the power to go 
= into adjoining houses and the liberty to defray any expenses 
ES a caused thereby out of the rates. 
These considerations were probably present to the Court 
— and influenced its decision. 
— Peyton v. Peyton V. Mayor of London} decided first that, as the 
Ee. don. declaration had not charged want of notice of taking down the 
— defendants’ house as the injury complained of, the action could 
not be maintained upon the want of such notice supposing that, 
as a matter of law, the defendants were bound to give notice 
beforehand —a point upon which the Court was not called upon 
to express any opinion ; secondly, that as the plaintiff had not. 
alleged or proved any right to have his house supported by 
the defendants, he was bound to protect himself by shoring, 
is and could not complain that the defendants had neglected te 
do it. — 
; It appeared in evidence that the two houses were very 
. old and decayed, and that the state of a house was known to 
p — both parties. 
— ^. Walter v. In Walter v. Ppl * although it was considered as settled - 
t : that the owner of premises adjoining those pulled down mast 
Ee - . shore up his own and do- every thing proper for their preser- — — 
— * . vation, yet the omission on his part to do so does not pm s 
| . defeat an action, if the pulling dopu of the défenanas house a 
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be done irregularly and negligently so as to occasion greater x 
risk to the plaintiff that in the ordinary course of the performance : : — 
of the work would have been incurred. Ki = 
This case appears to shew that in these actions contributory 
negligence is no defence. n ae 
Massey v. Goyder} shews that a parv giving notice to Masry n 
the occupier of the adjoining premises of his intention to pull —— 
down and remove the foundations of a building on part of the 
footing of one of the walls of which one of the walls of such 
adjoining premises rests, is not bound to use more than d 
reasonable and ordinary care in the work or in any other way 
to secure the adjoining premises from injury, although from the - $ 
peculiar nature of the soil he was compelled to lay the ien E 3 


of his new building several feet deeper than that of the old. - _ 


The case does not decide that the defendants were bound 
-in point of law to give notice, but that having done so and a 
having used reasonable and ordinary care in the work, they | 
were not liable. ; B 
In Brown v. Windsor* where the plaintiffs house was built Dron va * 
against the pine-end wall of the defendant's house by permis- ` 
sion, and the defendant more than twenty years afterwards | Eu 
made an excavation in a careless and unskilfal manner in his — —  — 
own land, near to this pine-emd wall, whereby he weakened = ăě = | 
such wall and injured the plaintiff's house, it was held tbat an E | 
action on.the case was maintainable for the injury, and Garrow — 
B., said, * There may be cases where a man altering his own EL 
premises cannot support bis neighbour's, and that the support, E 
if necessary, must be supplied elsewhere : in such case he must | 
give notice, and then, if any injury occur, it would not be ~ E 
-occasioned by the party pulling down, but by the other party | EM 
— — to take the precaution." ds MERC 
This is the only case 
notice is made a dnt 
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In Dodd v. Holme! it was found that by reason of the neg- —— 
ligence of the defendant in excavating his soil adjoining the 
ground upon which the plaintiff's house stood, the said house 
had been injured, and the Court decided that the defendant 
was liable, and that it was no answer on his part to say thatthe—— 
house would have fallen soon independently of the excavation, —— 
as a man has no right to accelerate the fall of his neighbour's 


Jc wu 
b | 


house. | 

In Chadwick v. Trower? above referred €o, the facts were - 
that the plaintiff and defendant were owners of adjoining vaults 
and that the defendant had pulled down his vaults without — — 
giving notice to the plaintiff of his intention to do so, and that 3 
the demolition of the defendant's vaults had caused injury to 
the plaintiff. i = 

The questions before the Court were . first whether the? == 
defendant was bound to give the plaintiff notice of his intention — 
to pall down his vaults and, secondly, whether he was obliged to — 
take such care in pulling down his vaults as that the ad joining | 
vault should not be injured having regard to the fact that — 
was no averment that the defendant had knowledge of its exist- 
ence, or of the nature of its construction. 

In the course of the argument for the plaintiff EM 
observed that the duty of giving notice seemed to be one of - 
those duties of imperfect obligation which are not enforced I T 
the law,* and in the judgment of the Court which he delivere — 
reversing the judgment of the Court of Common Pleas, he sai 
“The Lord Chief Justice in delivering the judgmer rat i 
Court, says, “ There is no allegation in this Court of any right c 
easement in alieno solo, which forms the ground of the plaintiff: 
action in the first Court. And, as to the allegation tb: — va 


the duty of the defendant to give notice to the plainti itiff € f o 
intention to pull down his wall, if he did not s Eor 
himself, it is objected, and we think with conside EC he ig 
that no such obligation results, as a mere infe * 
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defendant and the plaintiff." We also think it impossible to say 
that under such circumstances the law imposes upon a party 
any duty to give his neighbour notice. We are inclined to think 
that the second count of the declaration has made the breach of 
this supposed duty a substantive ground for damage : and the 
probability is that that the main damage did result from the 
want of notice ; for it is obvious, that, if notice had been given, 
the plaintiff might have taken precautions to strengthen their 
vault. Inasmuch, therefore, as the damages are given 
generally upon the whole declaration, we think the judgment 
must be corrected and a ventre de novo awarded. But supposing 
that the improperly pulling down the defendant's vaults and 
walls may be treated as the substantive cause of action; and 
that the second branch of the argument that has been urged on 
the part of the plaintiff is well founded (which we think it is 
not), then the question arises whether any such duty as that 
which is alleged to have been violated is by law cast upon the 
defendant." 


After setting out the plaintiff's allegations of the duty 
cast on the defendant by reason of the proximity of his premises 
to those of the plaintiffs, and the alleged breach on the part of ~ 
the defendant, the judgment proceeds : ** The question is whether 
the law imposes upon the defendant an obligation to take such 
care in pulling down his vaults and walls as that the adjoining 
vault should nut be injured. Supposing that to be so, where 
the party is cognisant of the existence of the vault, we are all 
‘of opinion thar : no such obligation can arise where there is no 
averment that the defendant had notice of its existence, for, 
one degree of case would be required where no vault exists, 
but the soil is left in its natural and solid state ; another where 
there is a vault; and another and still greater degree of care 
would be required where the adjoining vault is of a weak and 
fragile construction. How is the defendant to ascertain the 

precise degree of care and caution the law requires of him, if he — * 
. . has no notice of the existence or of the — of —— UE 
; = ^ We think no such obligation nas t t alleg à ntho | : 
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think the Count is bad : and, ——— there must * —— 


venire de nore. 


aes In Fairbrother v. Bury Raa Sanitary Authority," the — 
— — — plaintiff's house was built in 1874, and the defendant in 1883, 
ther ite. acting under statutory powers, constructed a sewer under the 

road near the plaintiff's house, which, owing to the defendant's 
negligence in the construction of the sewer, was cracked and 
damaged. It was held that although the plaintiff was not 
entitled to any right of support for his house by way of ease- 
EN. ment, vet the defendants were bound to use due care in the 
exercise of their powers, and were, therefore, liable for negli- 
gence. k 

If there has been negligence, it is no answer to an action 
brought for damage caused thereby, to plead that the damage  - 
has been repaired. 

That would be merely evidence in reduction of — 

The duty of the adjoining owner while repairing his house 
has been eonsidered ; it now remains to inquire whether 
theré is any obligation towards his neighbour cast upon him 
by law merely as the owner of a house, to keep it repaired in 
a lasting and substantial manner. The answer is in the nega- — 
tive. The only duty of the owner of a house, as such, is to = 
keep it in such a state that his — may not be parse — 
by its fall.* — 

On the question whether a man is responsible for the neg- — 
ligence of his agent, such as when a contractor is employed 
to do the particular work required, the conclusion to be drawn) 
from the authorities appears to be that one perso — 
. another is not liable for his casual or collater ne 
. unless the relation. of master and servant bel etween 
2 them, but that when a man causes something to be | 
soting of which casts on him a duty, he cannot 
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(Cam) 
zefponsibility of seeing the duty — by d | 
a contractor." " Sx rn 
He may bargain with the contractor that he shall perform. on f E 
the duty and stipulate for an indemnity from him, if it isnot —— P a 
performed, but he cannot relieve himself from liability to those aS 
injured by the failure to perform it.? 
And it makes no difference whether the duty is imposed ; 
by the legislature or existed at law.* 
In an action for negligerce against an adjoining owner Joiner of 
ti it: 
where a contractor has been employed, it is the usual practice to "^ č — 
join both employer and contractor as parties defendants, in — 
— 
which ease the plaintiff, if successful, would be entitled toa — — 
decree against both of them.* - — — 
t Jole v. Sittingh wine Ry. Co. (1861), ? Daltor v. Angus (1881), i, JR | — 
G6 H. & N., 438: Pichtrd v. Smith 6 App. Cas., 829, E : l E — 
(186D, 10 C, B. N. S, 470; Gray v. 3 Hole v. Sittingbaurne Ry. Co. 11861), 
Pullen (1864), 5 I, & S., 070; Terry v. 6 N. N., 488; Grey v. Pullen (1864, 5 > 
Atos (1876), L. R, 1 Q B. Ix, 314; B. &S., 970; Bower v. Peate (18:0), Es ier 
Bower v. Peate (1876), L. R., 1 Q. B. D., R., 1 Q B. D., 321. p 


32:15  Daltoa v. Angus (1351), L. R., 5 Power v.c — ^ Ex R., 1Q. B. — 
6 App. Cas. at p. 829; Le Maitre D, 321; Da 1831) 1B 4 
+. Dacis (433D, b. R., 19 Ch. D., 6 App. Cas 331: Le Maitre wd frm == 
292. | — | Dais (881), L. Rey 118 en. D., 297. — 
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E MISCELLANEOUS EASEMENTS AND MISCELLANEOUS HiGnrs NOT 
t. AMOUNTING TO EASEMENTS. 


` Ir is proposed to devote this chapter to an examination 
of those rights which, by reason of not falling within the four 
well-known classes of easements which formed the subject of 
the last chapter, may be described as ** Miscellaneous Easements,” 
and as * Miscellaneous Rights not amounting to Easements.” 
In the former category it is intended to deal with thoseg 


easements which are of the character of nuisances, and ‘hose 





— » | miscellaneous easements which are not of the character. of — 
da sances, and comprise easements arising by custom na 

s- = } rights of privacy and of other kinds, and the no Jess p 
— easetnents of Fishery and Pasturage. | 


PA In the latter category will be discussed rights in gross, 


such as publie and private rights of sagoand profits à prendre 
in gross, rights of prospect and other which, though 


pn taki ng of the nature of easements? ‘do not ameunt to 





. easements m contemplation of law. 












Part I.— Miscellaneous Easements. 


A.— Easements of the character of nuisances. " 


The comfortable and wholesome enjoyment of property 
requires that neighbours should mutually abstain from commit- 
ting injurious, noxious or offensive acts, or carrying on injurions 
or offensive trades, or occupations, on their respective premises. 

On the principle that every man is bound to use-his pro~ 
perty in such a manner as not to injure his neighbour;the doing of 
such acts and the carrying on of such trades are regarded by 
= the law as nuisances, ! which it will restrain as soon as they are 
| o foundto prejudicially affect any person to an appreciable extent. 
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The exercise of a noxious, injurious or offensive act, trade, Time — 
or occupation for a period of twenty years will create a — od 
tive right to the continuance of the nuisance.' 

The period of prescription will begin to ran, not necessari- x 
ly from the time that the particular act, trade, or occupation _ 2 
commenced, but from the time that the nuisance first became =F 
perceptible as an actionable wrong to the party complaining.* 

Ani this rule proceeds on the principle that user which 
is secret and, therefore, incapable of interruption creates no 
preseriptive right.’ | 

From this rule it follows that a man has no right to com- 
plain of a nuisance which has not matured into an easement * 
until he is prejudicially affected by it.* Mere prospect of injury 
is not sufficient.” b. 

As to what constitutes an actionable nuisance will be — 
considered hereafter.® | | 

Bat it is only in respect of private nuisances that presctip- "x 
tive rights can be acquired. 

No easemént arises where the nuisance isa common or Noesemeat in 
publie nuisance.’ M. à = 

In Weld v. Hornby’ Lord Ellenborough said “and how- eit v Hom 
ever twenty years acquiescence may bind parties whose private 
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rights only are affected, yet the public have an interest in the 
suppression of public naisances, though of longer standing.” 

And in Ree v. Cross, the same Jadge said “ and is there Rex v. 
any donbt that if couches, on the occasion of a rout, wait an - 














9 Bil ote 2 Ping. * Shed and sme tti ond, v. Üovnel of - ig: : F 
NL €., FE ; 2 Scott, 1778 ; Bie v Hell: epee Sent NN * 


Tippén v. St, Helen's Smetting Co, (TW), | £x e. 
ERES, OS: Cop v. Lambert (167), Wr iaje ander “Grounds ons HE ^ Stee 
fe R.. 3 Fas, TER nature of felief for « naimnes before. va a 
? Flight +. Thomas (1899), IO A. & E. ————— E. Lc 
t Rohan (357) 


SO 2 Marriot 
7 Ek R, TH; Goltamith v. Tosbrite 
— Common emare 









ra 3 J "ul 
€ " 1 9 [ ; : 
4 — Aa = ll 


* Weld v. t pere ! 





"led , 
E] —— 





(16852) 


unreasonable length of time in a publie street, and obstruet 
the transit of His Majesty's subjects who wish to pass through 
it on carriages or on foot, the persons who cause and permit 
such coaches so to wait are guilty of a nuisance? . . . . . The 
King's highway is not to be used as a stable yard. [t is 
immaterial how long the practice mdy have prevailed, for no 
length of time will legitimate a nuisance." 

Instances of Mention may be made of the following easements of the 


—  - ase ts of j 
| ovest o character of nuisances :— 








— E — — (1) Easements to pollute or taint air.’ 
— (2) Easements to pollute or trint water.? 
— (3) Easements of noise or vibration.? 
Grounds x UM . 2 m rape 
a n ET It may be useful at this stage to recite the principles by 


relief for which the Courts are guided in granting relief for nuisances 
- nuisances a — * è i 
— "before ease unfortified by casements, though this is a subject which is 
. wmentaequired- More properly connected with the disturbance of nateral rights 


in which respect it will be again considered in a later 


1 chapter. 

cap The principles established by the authorities will be con- 
E - | veniently grouped under the respective headings of (1) Inter- 
ER ow ference with comfort, (2) Injury to health, (3) Injury to 
property ; and appear to be the following :— 

(1) Interference with comfort. , 

The question whether the Court will restrain a nuisance 
productive of nothing more than seusible personal discomfort 
must depend on the a es of the place where the thing 
complained of oceurs. 

* [fa man lives in a town he must submit to the discom- 
fort arising from those operations which may be carried on 
in his immediate locality and which are actually necessary for 


trade and commerce, and also for the enjoyment of property, 
2 — M — 

2 See Chap. IIT, Part I. 11 Ch. D., $52. 
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and for the benefit of the inhabitants of the town and the public 


at large.! 


On the other hand, when these considerations do not apply, 
the Court will restrain a nuisance productive of material 


discomfort, 


whether such nuisance takes the form of smoke 


unaccompanied by noise'or noxious vapours,? noise alone, or 
offensive vapours not injurious to lealth.* 


2. 


health the Court will always restrain the continuance "ofa 


nuisance, 


* 


And it is no answer that the pnblie are benefited by the 
cirrying on of the particular act or trade,? or that the person 
carrying it on derives no profit from it.’ 

3. dujury to property.— Material injury to a man’s pro- For injury, t 
perty caused by the carrying on of another's trade or occupation 


gives 


The submission 


required from person living in society to that amount of 
discomfort which may be necessary for the legitimate and free 
exercise of the trade of their neighbours, would not apply to 


circumstances the immediate résult of which is sensible injary 


to the valne of property ° 
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rise to a very different consideration from tbat- which . 
arises in the case of mere personal discomfort. 
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Injury to health.— Where there is material injury to Fos — to = 
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Where there is material injury to property the Court will 
always grant relief.! 
In all cases of nuisance in India the nature of the relief to 


BE "UEpecihc Rolief 
` px inc i 
p^ ^ Act and Civil > * A JU. À ` ` . à B A — 
~ — he granted is governed by the provisions of the Specific Relief 
t Code Act? and the Civil Procedure Code.’ 


Nature of 


These provisions, as applying to the present state of the law 
relicf, 1 


in India, will oe fully considered in connection with the ** Dis- 
turbance of Easements"* and it is not necessary to do more 
than incidentally notice them here. 

The principles upon which they rest are drawn from 
English sources,’ and may be shortly sti ed as follows :— 

1. The Court will not grant an injunction where the injury 
is merely temporary or trifling, but will do so in cases where 
the injury is permanent and serious.® 

2. In determining whether the injury is serious or not, 
: regard must be had to all tke consequences that flow from it, 
not merely as to the comfort or convenience of the cceupier, 
but also as to the effect of the nuisance upon the value of the 
— estate and upon the prospect of dealing with it to advantage? 

9. Injury rendering property materially unsuitable for 
the purpose to which it is applied, or lessening considerably 
the enjoyment its owner derives from it, will be relieved by | 
injunction and not by damages, provided always that the 
— nuisance is one which it is possible to remove.? 

WE 4. Although the fact of prospective nuisance is not in itself 


a ground for the interference of the Court, yet if some degree 


L. R., 10 id 3 131 ; At’.-Geal. v. Mayor 

of Basingstoke 1876), 45 L. J. Cb., 728, 

and see Land Mortgage Bank of India v, 

Ao:Miomnedbhoy (1883), L. R., 8 Bom., 35. - 
1 Goldsmid v. Tonbridge Wells Im- 

procement Commra, > Alt.-Genl, v. Gee > 

Land Mortgage Bank of India v. Akmed- 








> Ibid : Land Mortgage Bank of Ladin 
X- ned v. Ahmedbhoy (1883), I. L.R, 8 itom., 
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* See Chap. XI, Part III (4) (a) and 
(b). 
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of present nuisance exists, the Court will take into account its 
probable continuance and increase.! 

5. 
the circumstances of the case demand it. Relief by way -of 
injunction will not be granted where the exigencies of the case 
are altogether disproportionate to the consequences that would 
result to the defendant or other persons from the granting of 
such relief. 

6. If the case be one where scientific or expert evidence 
is given, the Court ought mainly to rely upon the facts which 
are proved and not upon the conclusions drawn from scientific 
investigations however valuable they may be in aid, or in 
explanation and qualification of, the facts which are proved.’ 

1.  Acquiescence * in the naisance, or undue and mislead- 
ing delay in bringing the action, will deprive the plaintiff of 
his remedy. 

For the Court to refuse relief on the ground of acquiescence 
a much stronger case requires to be made out at the hearing 
than on an interlocutory application.® 

&. If the circumstances of the case require it, both 
injunction and damages may be awarded together under the 
Specific Relief Act.’ 

9. Theinjunction granted should be directed to restraining 
not only the particular act complained of, but also the ase of 


- — Á — ——na 0 —— — ——— — — —— — — — — —— — — — — 


G. Jo & S., 18; Hogg. v. Scott (IS74), L. 


— — — — 


— "PIU fem erf Wa T hu aleje Io]. dian = 
provement = Commrs. ; Load Mortgage R., IS Eg.. 444: Land Mortgage Bank of 


haut of Sadea v7. Ahmedbhay (13553), E 
L. F.. S Bom. at p. 63. 


latie ©. Ahmedbhoy (188%), I. L. R.. 8 
Bom, at p. S5, And see farther on the 


2S. Hetews None ing OM ws X (ppeng 
(0865). 11 H. 1. C. at p. 641; Litty- 
white v. Trimmer (01867), 36 L. J. Ch.. 
530 .. —‘—. 
(OU. Workiag (RSI), L. E., 2» Ch. D., 
505. * 

9 Goldemit v. Toahbritge Welle Ira- 
procemernt Cow missioners (1366), L. R. 
1 Ch. App., 319. 

* De Bussche y. Alt. (1878), L. R. s 
Ch. D.,p. SLi. 


Ma, enim viia Pu. 


subject of acquiescence and laches, Chap. 
IX, Part II B. and Chap. XI, Part nt 
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e Johnwonm v. Wyar; Hor v. rots, 
and see Att.-Genl. v. Colacy Hatch Lra- 
tic nul» (1968), L. R., 4 Ch. App., 
p. 160. 'These cases shew that mere 





The balance of convenience must be considered where . 
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delay in bringing the action is not saffi- 





cient per s^ to defeat the right to relief. 
And see further Chap. XI, Part IH B. | 
f 7 Land —— Bank dee E 








"Cam ) x $ 





the subject of the nuisance in any other manner so as fo c»us 

damage or material discomfort and annovance to the pli aintitf.! 
10. It is in the discretion of the Court to grant an 
injunction where it is necessary to prevent the multiplicity of 
jadicial proceedings. and the exercise of this discretion is called 
for im cases where a man in order to assert his right would, 
; unless relieved by injunction, be obliged to bring a series of 
actions for every additional and necessarily recurring injury or 

annoyance that he might sustain.* 

«Genel - The general principles upon which the Cotirt should act in 
| S NM i» deciding whether it will grant an injunction or award damages 

— Ex Y are concisely « summarized by A. L. Smith, L. J., in Shelfer v 

L-e- ( 










= "In mv opinion it may be stated as a good working rule that 


| (1j Hf the injury to the plaintiffs legal rights is small, (2) and 
— is one which is capable of being estimated in money, (3) and 
— is one which can be adequately compens: sated by a small money 


E to the defendant to grant an Injunction, then damages in sub- 
— stitution foran injunction may be given. 

| | mur —* [t should be observed that where the party complaining 
—— has proved his right to an injunction against a nuisance, it is- 
^o tebe consder- PO part of the duty of the Court to inquire in what way tlie 
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City of London Electric Lighting G "'ompan y,* when he says :— ^ 


payment, (4) and the case is one in which it would be oppressive — 


SE. E ur pecai C Party committing the nuisance can best remove it. The phin- - 


irtumstanees. tiff is entitled to an injanstion at once unless the removal of the | 
— i nnisance is physically impossible, and it is for the defendant to 
- find his way ¢ t of the difficulty —— of the inconvenience ^ 
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becomes material in relation to Municipalities and Local Boards 

























( 


operation of the injunction for a period with liberty to the 
defendant to apply for an extension of time.! a. 

Liability for the creation or continuance of a nuisance Who are liable 
depends upon the obligation of the defendant to prevent or ee 
remove it. If there is no such obligation or duty on his part 2 
lie is not liable for the nuisinee.* | : — 

The existence of such obligation or duty makes the person s 
continuing the nnisance as liable as the person creating it.? 

But no liability for the continuance of a nuisance arises if 
there is no evidence thai it was sanctioned, approved, or adopt- 
ed by the defendant or that he derived benefit from it.* 

Nor is there any liability for a nuisance the real cause 
of which lies in some existing state of things, on tlie plaintiff's 
land, or in something which the plaintitf has himself done on 
his land.* 

The plea that the nuisance commenced before the party Untenable 


complaining of it came in its way is no legal justification of the RA 
wrong.® 


* 
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If the result of the nuisance be to cause injury to heaith E | 
or property, the plea that the business out of which the nuisance n 


arose is being earriedon in a suitable locality is unsustainable. 
It would not be expedient to leave the subject of nuisances Duties, 6 
sibilities and- - 
without some reference in connection therewith to the prin- jabilities of — 
ciples which govern the duties, responsibilities and liabilities P5 sanitar 


| Ies in 
of public sanitary bodies. An examination of these principles tion to nui- 





in India. 
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t occasionally happens that nuisances are created bv these 
municipal bodies in the sanitation, or attempted sanitation, of 
some particular locality, or in the performance of other 
municipal work, and questions commonly arise in such cases 
as to the duties and responsibilities of these publie functionaries 
to the general body of rate-pavers on the one side, and their 
liabilities to the injured party on the other. 


; AO. Cen, v. In Attorney-General BE Council of Borough of Birmingham 
Com»! or " Tm a . ; . 
Dewar oh er the plaintifi and relator Wills the owner ot it large estate through 
Bem iere Nm. 


which. and on either side of which, flowed a river which some 
miles above the plaintitfs estate joined another river. Into 
this latter river, at different points, the drainage of the town of 
« Birmingbam and its neighbourhood passed by means of various 
small sewers, and the sewage owing to the distance which it 
had t» travel, und to its flowing through a variety of small 
outlets, became gradually purified by filtration before reaching 
the plaintiff s estate and hal perceptibly no effect upon the 
waters cf the former river which were comparatively pure and 
clear, were well filled with fish, and from time immemorial had 
been used by the proprietors of land along the river for brew- 


ing, and for agriculture and domestic purposes. 
- By a local Act the defendants were empowered to effectu- 


ally drain the town of Birmingham, and, in the professed 

discharge of such powers, they constructed a large main sewer 

through which the whole, or by far the greater portion, of the 
— sewage of the town of Birmingham and its neighbourhood, was, 
emptied and discharged into the former river by which means 
| a very«considerable additional area of sewage, as compared 
— with the old system, was earried off from the town and its 
D |. neighbourhood. 
| ~ Jg The result of the new system of sewage was to cause 
serious injury to the plaintiff by such pollution of the water of 
the former river that fish could no longer live there, cattle 
could no longer drink of the water, and sheep could no longer 
be washed there. 
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In granting relief to the plaintiff by interim injunction, = 
the Court arrived at the following conclusions :— | —— 
1. That public works ordered by legislative enactment 
must be so executed as not to interfere with the private rights 
of individuals ; and that in deciding on the right of a single-* 
proprietor to an injunction to restrain such interference, the -~ 
circumstance that a vast population will suffer unless his rights 
are invaded is one which the Court, cannot take into considera- 
tion.’ ‘ | 

2. That in such cireumstances it is not the function of the 
Court to sit as a committee for publie safety, but to interpret 


what powers have been given to the defendants, and to decide —— 


what the rights of private individuals are, and whether such 
. = .- = 
rights have been infringed. 


> 


3. That the defendants were not justified in.so carrying 
out the operations required of them as to produce the results 4 


complained of by the plaintiff. ^ eae 


$. That assuming the inhabitants of Birmingham to have | ee 
possessed the right before the passing of the Act in question, to 
drain their houses into the former river, such cireunstance | 
would not authorise the defendants to employ a new system. 
of drainage causing injury to the plaintiff. | 

In Attorney-General v. Colney Hatch Lunatie Asylum? it AIL- Gen. — 

y Ha 

was decided that it is the daty of the Court in exch case to peu asg- E 





determine what powers have been given to publie bodies by the lum, à; Po 


_ particular enactment under which they profess to act, and to ~ 

see that those fanctions are duly administered, and tliat unless ^ 
the act done causing the nuisance was absolutely necessary for M 
tlie purpose of the object of the enactment and clearly proide n 
ed for by the legislature, the pnblie body doing such nct is — 
responsible for the injury resulting therefrom. ——— = 707. E 
In such a case it is no answer to an informatii at die z^ 
relation of a Local Board of oim to abate a a nuisance ari — P i 
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from sewage, that the Board of Health has power itself to 
remedy the evil by making sewers ; because it is the duty of 
the Board to prevent a nuisance arising in its district instead 
of putting the ratepayers to the expense of additional works. 





Att.-Geal, v. In Attorney-General and Dommes v. The Mayor of Busing- 
AM avr of . ~N * . ^n r s 
D o dügnassele stoke,' it was held that a corporation which suffered sewage to 
a continue to run from a drain in the town into the plaintiff's 
— canal, and thereby created a nuisance, and caused damage to 
—— ^n . > 
^ the plaintiff, was liable to be restrained by injunction from 
— continuing such nuisance and damage, and that the plea that 
dd the defendants derived no profit from the works causing the 
EL nuisance was no answer to the plaintiff's case. 
Bo une . - - * > 
— e. — v. Attorney-General v. Guardians of Poor of Union of Dork- 
—— morris of 
0 Peer of Urm ing, is an important case. 
de e | gd. n 
E " — The information and action were brought by the owner of 
= 


— a house and grounds in the parish of Dorking for the purpose 
of restraining the defendants, as the local authority under the 
Publie Health Act, 1875, trom causing or permitting the sewage 
from the town of Dorking, other than sewage so conveyed by 
ae. prescriptive right before the commencement of the action, to 
— | flow in an impurified state into the brook which bounded the 
= a plaintiff s land so as to create a nuisance. 
> It was alleged in the statement of-claim that the sewage 
— of the town which drained into the aforesaid brook had greatly 
E -s increased by reason of the growth of the town, and was 
à - — becoming more and more of a nuisance and an injury to the 
p- neighbourhood and to the plaintiff himself and his family ; 
——  — .. that the defendants were using sewers, drains, and outfalls 
= : connected with the town for the purpose of conveving sewage. 
Est . into the said brook without such sewage being purified or 
— — from foul matter ; that the principal sewers were vested 
Bee, in the defendants, and that new buildings were continually 
E^ erected in the town, and new drains from them were con- 
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nected with the sewers vested in the defendants, so that the — 


E | quantity of filthy sewage was continually increased ; and that 


the persons by whom such connections were made had not 
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acquired any prescriptive right to drain into the sewers ; that 
the defendants had made bye-laws obliging persons building 
new houses to connect their drains with the sewers and for- 
bidding them to drain into cess-pools ; and that the defendants 
had attempted to carry out n scheme for constituting a unitet 
district for dealing with sewage which had proved abortive, and 
were taking no other measures to remedy the nuisance and 
injury complained of. 

The defendants denied the nuisance : they asserted that 
the principal sewers had been made and used for at least twenty- 
fonr years, and long before the plaintiff came to reside in his 
house ; that the sewers were- not vested in them but in the 
Hizhnway Board ; that they had not used or made any sewers, 
drains, or outfalls connected with the town of Dorking, and 
that they had no power to prevent owners of houses from making 
connections with the public sewers or using the sewers ; and 


that the bye-law directing builders to make a connection with 


the sewers had not been, and would not be, acted upon until 
some proper scheme of drainage had been completed. They 
state | the efforts they had made and were making to constitute 
a system of drainage, anl alleged that a — for such. 
purpose was before the Local Government Board. 
It was found that the defendants, in order to construct 

a new system of drainage, which is what they had to do and 
what they intended to do when they could, were obliged to 
acquire land, and that they had endeavoured to acquire” land, 
"but unfortunately had not been successful. 

|... The Appeal Court in dismissing the plaintiffs appeal from 
the judgment of Hall, V. C., discussing: the neon and 


action with costs, deciled the following points :—- — 


(1) A Local Sanitary Authority in whom the sewers sare 
vested have only. a limited ownership in thame — 5-— | 

(2) They. are act in the same position as to responsibility 

for fouling a sti tream.as a private individual, in 

cannot stop up the | l 
nuisance to — nh 
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E (3) Although, perhaps, the Local Sanitary Authority might 
TA. obtain an injunction to restrain persons from using the sewers 
— who had no right to do so, a landowner complaining of the 
em nuisance cannot bring an action against them for not doing 
so; because an action cannot be maintained either at law or in 
equity to compel a person to bring an action for the purpose of 
restraining a nuisance which he cannot himself prevent. _ 
20000 "éstinetion (4) There is a clear distinction between a case, where the 
- C Setween activc- & n a d P 
ty eawsing the Local Sanitary Authority does something actively to turn sewage 
E peni into a private stream or on to private land, and such an act on 
e deg ones their part is a thing they are not authorised to do, if they cannot 
— s csutiaae. do it without committing a nuisance, and a case where the Local 
=, Authority is doing nothing, but merely permitting sewers to be 
Lm used as formerly by the inhabitants. In the former cireumstances 
3 they would be as liable to be restrained as an individual doing 
a wrong to his neighbour without any legislative authority. 
— X Remedy hy (5) If the Local Sanitary Authority are neglecting their 
= Rm p duties in providing a sufficient sanitary scheme for the neighbour- 
Ru hood the remedy of the agzrieved-landowner is by mandamus. 
=~ Palarce of (6) In dealing with the question of granting an injunction 
.... AS, to restrain a continuance of an existing state of things which 
=: | ean only be stopped by the exercise of parliamentary power, 
De the Court must always consider the balance of convenience. 
S . It would not be right to grant an injunction when the 
pM exercise of the parliamentary power cannot be compelled, the 
dc. E effect of which would be to cause a frightful nuisance and 
a Ue injury to a town or district and its inhabitants. | 2 9 







B.— Easements not b£ thie Character of Nuisances. 
E These may be divided into the following classes :— 


(1) Easements arising by custom. | (3) Easements of Fishery 
in Indian e. — or Fishery in England. (4) Ease- 
: — Other M: scellaneous Easements., 4 


e -- o 


> 











more than to amplify what has already been said on the 
subject. 

The difference between the acquisition of an easement by Difference 
prescription and the acquisition of an easement by virtue of a botmon ame 
custom appears to be this, that the easement by prescription custom. 
belongs to the single individaal, whereas the custom on which 
an easement is founded must appertain to many as a class.' — 

This distinction also appears in the case of a profit à ie 
prendre which, according to English law, can be acquired by 
prescription in the case of a single individual, but not by — — 
custom, since the subject of the profit à prendre in that case — 
would be liable to be entirely destroyed.* | — 

[n Gateward’s case it was said, * another differenca WAS Gatewod's = z Es 
taken, and agreed, between a prescription which always is ""^ . 
alleged in the person, and a custom, which always ought to be 
alleged in the law: for every prescription ought to have by — 
common intendment a lawful beginning, but otherwise it is ofa — — 
custom ; for that ought to be reasonable, er certá caus@ rationa- ——— s — 
bili (as Littleton saith) usitata, but need not be intended to = 
have a lawful beginning.” è x 

As partially exeluding or restricting the ordinary rights of Castom must — 
property tne eustom by virtue of which the easement is claimed d — E x 
must be reasonable and certain, otherwise no easement will be | — E 
acquired.* | = 

Thus in Liilton v. Earl of Granville, it was determined Hilton v. bart 
that a custom to work mines and minerals in such a manner as % O°" — 
sto S EMO the surface which had been granted ont to another 
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3 Abbot v. Weekly (1677), L Ler., 176; Hilton v. Karl of Granville (1844), 7 Q.B., — 
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Mownsey y. Ismay (1865), 3 H. & C.. 7001; Hall v. Nottingham (1875), Le. R 1- = T A 
496 ; 34 L. J., Exch., 52. Exch. D., 1 ; Bell v. Love onde R.. xa EM co 
3 Gateward z case (1607), 3 Coke's Rep., 10 Q. B. D., p. 561; Luchmerput — * as c C 


Part vi, 59: Grimstead v. Marlowe (119 > F- Srdanlla Nashyo (1882), I. L.R.,9 E. 
4 T. R, 717; Bloat v. | 08; Per dae RE 
(1835) 3 A. & E., 554; Race v. Ward E., 10 AIL, 358; Kuor Sen v. M 
(1858), 4 ER p.05; — 1 1895), 1. P — Mohidin v. 
"Y Ago; | »), Ie dem. 
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X no a reasonable custom. 


So too à custom to dig for coal at pleasure, and to lay the 


coal on anv part of the land near coal pits at anv time of vear, 


am to let it lie there as long as is pleased is a bad custom as - 


being uncertain amd unreasonable.' 

And in Bengal it bas been held that a custom claimed by 
the inhabitants of villages to fish in the bhils of a private owner 
is void for wnreasonableness on the ground of the fluctuat- 
ing character of the claimánta* 

But a custom which allows on certain land a lawful and 
innocent recreation at any time in the year,’ and a custom of 
going on certain land for the purpose of religious —— 
or of burving dead* are good customs. 
Proof of cas Where it is sought to establish a local custom by which 
um the residents, or any section of them, of a particular district, 

citv, village, or place are entitled to the exercise of an affirma- 

tive easement, the custom mnst be proved by reliable evidence 

of similar acts 9f user repeatedly and -openly done which have 
| been assented or submitted to, before the Court can come to 
hc the conclusion that the usage relied on has by agreement or 
c otherwise become the local law of the place.* 













override the provisions of the Legislature. Ifthe latter come 
-+ inte conflict with the former, the former must give way. As 


a custom is alleged against the acquisition of a right - 











Wes c a by virtue of a local custom are 
—— Indian Basements Act whiohdo UMP. 


. illustrations to that section — a custom of pasturage 
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without making compensation for the i injury and damage done, 2 


A custom, however otherwise valid, cannot be allowed to 





rse possession under the Indian Limitation Act." — E 
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These customary easements as they are called in ‘the Act 
should be distinguished from the customary rights referred to - 
in section 2, clause (5) of the Act. These are rights —— 
by eustom, but unappartenant to a dominant tenement.* No 
fixed period of enjoyment is necessary to establish these rights 
but the custom must be reasonable and certain. 

Easements arising by custom may be conveniently classi- 
fied as follows :— | 


(a) Right of pasturage, (^). right of privacy, (c) rights 
of sport and recreation, (d) ritis, connected with 
religious observances, 











(a) Rights of Pasturage. 


” Apart from the right of grazing cattle on a neighbours Right of pas- 
land contemplated by section 4, clause (d) of the Indian Ease- capu 
ments Act, which is that of an ordinary easement, there is also. 
a right of pasturage which may arise by local custom. 

In the Secretary of State for India v. Mathurabai,* it was Sertary of 
held that the objection, good in English law, and as against 7M y 
individuals, to a right of pasture being acquired by custom did 
not apply to villages in the Bombay Presidency as against the —— — E. 
Government, and that the right of free pasturage had always © 2 — 
been recognised by Government as a right belonging to certain ‘<> a 
villages, and must have been acquired by custom or prescription. 





(b) Rights of privacy. 

This right is recognised by the Indian Easements Act in 
section 5, ill. (4), and in section 18, ill. (^), as an easement | Es 
which may be acquired in virtue of a tig custom. | E: 

It is a negative easement an adjoining - 
from bailing on land —— 
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— In India, as Dr. Whitlev Stokes points out in his Anglo- 
— Indian Codes, the right of privacy founded as it is on the 





i oriental enstom of secinding females, is of great importance. 

| This. no doubt, was the reason of its introdnction into the Act. 
— [t has been recognise! also in the continental systems of 
— * jurisprudence founded on the Civil laws 
e. The acqnisition of the right as an easement has been 
— afirmei by High oarts of Calentta, Bombay, and the North- 
m Western Provinces, both prior and subsequent to the passing 
Em. | ef the Indian Easements Act. 
=~ Rain Reng. In the Presidency of Bengal the views expressed by the 
eS Calcutta High Court are against an inherent right to privacy 
E in property, but favour the acquisition of a right of privacy 
E bv prescription, grant, or express local usage.* 
— To sav that the right can arise by prescription or grant 
- seems hardly accurate or correct in view of the fact that the 
— aequired right of privacy is a negative easement which would 
SS. arise, as such, by implication derived from user of the dominant 
E. tenement for the necessary period, of a covenant on the part of 
od the servient owner not to interfere with the privacy of the 
A dominant owner.* As to the right arising by prescription the 
— meaning of the learned Judges appears to have been that there 
Eu could be sueh a thing as a prescriptive right of privacy, using 
— the word ** prescriptive " in the general sense in which it ts 
— sometimes applied both to affirmative and negative easements 
E as rights acquired by active user in the one case, and passive | 
E user of occupation in the other. 
E | Bat it is difficult to see how, in any view, a right-of pri- 





| - |. —vaey can be acquired by grant, a proposition — Pree 
2 ce a — —— of opinion i in England.* 
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je * | Saha v. Rem Persad Shake (1873), 18 

0505 000 9 — v. Oncnhoda Pille W.R., 14: and see Sri Narino Chodàrg ——— 
Ex aes (099 3 Mad. H. C, Mi; Mehowed — v. Jodo Nath Choudäry (1900 5 Cal. — 
E Miser Rakim v. Birje Sake (1870, 5 B. W. N., 147. b 
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In Mahomed Abdur Rahim v. Birju Sahu the Court utenat 
expressed the opinion that to hold privacy a natural right, and ;. - Bare 
the invafion of it an /njury, would lead to the most alarming 
consequences to the owners of house property in towns, since 
by erectiug female apartments a man could prevent his 
neighbours building as they wished, and the erection of such 
apartments by two or three different persons might render all 
the surrounding land useless for habitation. 

The view that a right of privacy can be acquired by 
prescription or custom is not supported by English law, 





though doubtless justitied in India by we habits and notions P — 
of the people. B. = 

In Bombay the right of privaey has been allowed in Law in Bow. — 
accordance with the usage prevailing in Guzerat, and the ~~ aa — 


dosi of such privacy has been treated as an actionable ^ 
wrong. 

In Madras the reported case law on the due is limited Law in 
to decisions that there is no natural right of privacy.* Though © 
in that Presidency the right of privacy could no doubt — 
acquired i in virtue of a eustom under the Indian Easements Act 
it is doubtful whether, having regard to the observations of 
the Judges in the abovementionel cases, the Courts would 
sanction the acq of the rights by "legs e 
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! (1870) 3 .L.R., 673, and see Såriai- grounds, and A has neither more nor —— * 
saww. Reid (1872), 9 Bom. H. C., 266. less than the right, which he previous- — 
3 See Chap. I, Part I: and Kowathiv. ly had, of erecting on his land à build- 
Gerunada Pil (1360), 3 Mad. H. C., ing of «eh height and extent as will - 
HI, a case which followed the English shnt out the windows of the — — 
law, In Tupliag v. Jones (18625), 11 erected manufactory. E 
H. L..at p. 305. Lord Westbury said : * Manishaabor v. Trias (1867), 5 e 


“ Again, there is another form of words Bom. H.C. (4. €. Jade R; Kwvarji | $ | 
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pow te K.-W. In the North-Western Provinces a naes of privacy has : 
"VIC, 
been recognised when established by custom.! 
EM feed The case of Gokal Prasad v. Radho® in which the ‘whole of 


the Indian case law on the subject of the right of privacy was 
reviewed, decides that the question whether an easement of 
privacy has or has not been acquired must depend on the 
reasonableness or unreasonableness of the custom alleged, 
and that the conditions of English domestie life as regards 
privaey being essentially ditferent from those of native domes- 
tic life in India, the fact that there is no such custom as the . 
custom of privacy known in England has no bearing on the 
qnestion whether there can be such a custom in India. . 
Each case in which such a right is in dispute: must be 
decided upon its own facts, the primary question in all cases 
, being, whether the privacy in fact and substantially exists and 
— has been in fact enjoyed.* 
If this question is answered in the negative no further 
— question arises. 
If in the affirmative, the next question is whether the 
privacy has been substantially interfered with by acts done by 
the defendant, without the consent or acquiescence of the 
person seeking relief against those acts.* 
Where no easement of privacy exists the person com- 
wbere plaining of invasion of privacy has no other remedy but to 
screen — from observation by building on his own land or 
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E But even dt there be no right of privacy — that 
“he defendant opened the offending door or window from — 
rot of of ill-will or malice will — him of Hs: costs.® aS 











» "Gola! Prasad v. Radho (1888),1.L.R.,  App., 76 ; Kalee Pershad Shaha v. Ram — 
bdul Rahman v. Emile Pershad Shaka (1872), 18 W. ea s z 











LX. bi s ae -10 AW, 353;.4 . 
— 7 (2898) I. L. R., 16 AIL, 69. i Komathi v. Gurunada Pillai (1866), 3 — 
— ; D REA M AIL, 358. Mad. H. C., 141; Sayyad Azuf v. Amee- — 
» We ss pabibi (IS94), I. L. R., 18 Mad., 163; 
PX — Tapling v. Jones (1865), 11 H. L., p. 305. ~ 
^g S Makowed Abdur Rakin v. Birju Saka 6 Kale Pershad Skaha v. Ram Pershad — 
870), 5 B. L R., 676; Meith Golam — Shaha (1872), 18 W. Rey 14. mc 
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(c) Rights of sport and — mg , Us OMNE 22. 


There are many rights of this kind which, though — Rightsot ; 
strictly speaking easements, yet in the manner of their enjoy- recreation. ie: 
ment, may be said to assume the character of easements. ae E 


For example, a custom may be lawfully set up by the 
inhabitants of a place to hold lawful sports and games on a 
village green or other piece of land at all times of the year,! 


or to enjoy any innocent or lawful recreation,® or to hold horse- 
races upon another's land.* i 


"t i >- 


In such cases there is no necessity to allege the custom at ee 
seasonable times.* 


(d) Rights connected with religious observances. prn. 


In oriental countries the acquisition of rights relating Vo BA ca 
the performance of religious ceremonies or funeral obsequies religious E. 
may obviously be a camer of great importance to the native a = 
communities. — aee 
It is apparently inthis view that the Courts have favoured" a 
the acquisition of such rights as customary easements. m — 


The right of Hindus to celebrate the Moli festival, or 
of Mahommedans to celebrate the Mohurrum, on another’s — 
land has been regarded as a right partaking of the character — — 


of an easement and capable of acquisition by virtue of a 
custom.* 


i4 And the right claimed by a certain section of the Mahom- EL 
medans of burying their dead in a pe locality has been ~ is X C 
— in the same light.* oe . : | | 
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(2) Basements of Fishery in India. 
(a) Private rights of fishery in private waters. 
Rights of fishery, or jalkar, are rights of great importance 


private waters. to the village communities in Bengal, and, in many cases, are 


Easements 
wder Act AV 
of M. 





of great antiquity. 

Prior to the Indian Limitation Act XI of 1871, these 
rights were treated as rights to be exercised on the soil of 
another and as incorporeal hereditaments not necessarily im- 
porting any rights in the soil.' 

Under Act XI of 1871 rights of fishery were not consi- 
dered easements bat interests in immoveable property for the 
purposes of limitation.’ 

With the passing of the Indian Limitation Act XV of 
[877 and the introduction of the interpretation clause as to 
easements In seetion 6 came a change in the law, and it was 
heil that rights of fishery ia alieno solo must be regarded as 
profits è prendre, and hence easements within the meaning of 
section 3 of the Act, and easements not only for the purpose of 
limitation, bat also in regard to their nature and mote of 
nequisition.* 

The authorities shew that these easements ean be acquired 
not only by individuals but by the inhabitants of a village or 
district.* 

In the latter respect this is a clear departure from the 
English law under which the inhabitants of a parish or village 
would be debarred from acquiring” right of fishery by prescrip- 
tion,* and a custom to such effect would be void for unreason- 
S 1 Barada Mant Rey v. Chandra enar — Neahyo (1882), I. L. R., 9 Cal., 
|. Rog (1868), 2 B. L. R.. P. C., 1; Forlesv. 703; 12 C. L. R., 382; Fada Jhala v. 
* Meer Mahomed Hosein (1873),12 B. L.R., Gowr Mohwa Jhala; and see Duthi 
P.C., 210; Fada Jhala v. Gour Mohua — Mwllak v. Haley (1895), I. L. R., -23 

Cal., 55 ; and Chap. VII, Part IT, | 
| * See the cases in the last preceding. 
ee nym ane © “ Easements aris 
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Further in Bengal the Court has gone so far as to hold Prost: — 
that profits % prendre in gross are also within the Indian "sie hs om — 
Limitation Act, XV of 1877.! within the Act, - 

Under the present law the method of acquisition of jalkar Mode of 
may be either by prescription, or grant, or, as already seen, — — 
under the Indian Limitation Act, XV of 1577. 

When jalkar is acquired by prescription the extent of the 
right is to be measured by the user? | | 

The term jalkar appears -to include not only the right of Meaning of — 5 — 
fishery but other purely aqueous rights such as gathering ofA = 
rushes and other vegetation which arise from and are connected ~ 
with water.® 


In India and in England the law is the same that the Presumption 
of ownership = 










moiety of the soil of non-navigable rivers is presumed to belong of soil of Dei 
to the owners of land on each side of the river.* e non-navigable — 


















In England each owner would be entitled in common with EN of 
the other to fish in the river or stream. In India there is no th oppestbé 
decided ease exactly establishing this right, though it has been 9?*ner- 
decided that there is a presumption against either owner E 
having an exclusive right of fishing in the dividing water. It M — 
may however be inferred from this decision that should occasion — 
arise the English law on the point would be followed in India. 2270 

nisition obs — 
* E 





When private rights of fishery or jalkar are acquired, as 
they usually are, in 2/uls, jheels, or small streams liable to dis- affected by = 
appearance and re-appearance in the dry weather and rainy ttre 
_ season, the question arises as to whether such fluctuations of the right « E 
would have any effect on the acquisition of the easement; of wate. —— — 
whether in fact such interraption in the exercise of the ease- 
ment as wonld he caused by such finctuations, would be fatal 

to the acquisition of the right. | 
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Although this point in the case of jalkar has not been 
the subject of judicial decision, a parallel is to be found in the 
case of a right of way by boats exerciseable only during the 
rainv season. 

In such a ease it has been held that an interruption in the 
actual exercise of the easement through lack of rain would not 
of itself prevent its acquisition, and that unless the right 
were interfered with whenever there was occasion to use it, the 
enjoyment must be taken to be continuous and sufficient to 
establish it.! Unless this were so a person claiming an easement 
which could only be exercised during a period of the year, 
could never gain a prescriptive right at all.* 

Though private individuals can acquire a prescriptive 
right to fish in non-navigable rivers or other private waters, 
it is undoubted that the publie cannot acquire such right.* 

Private rights of fishery or jalkar may be either ease- 
ments or rights in gross according as they are or are not ap- 
purtenant to a dominant tenement.* , 


(b) Private rights of fishery in public waters. 


lt being established that rights of fishery can be acquired 
in private waters, it remains to be seen whether they can be 
acquired in public waters, such as public navigable rivers and 
in the seas. 

. The most important case bearing on this subject as it 
affects the law in Bengali is the Full Bench case of Hart Das Ma! 
v. Mahomed Jaki,’ in which it was decided that private rights ^ 
of fishery or ja/kar can be acquired in public navigable rivers 


either by a direct grant from the Crown or by prescription. 








a Koylash Chunder Ghose v. Sonatun 
Chung Barooie (1881), I. L. R., 7 Cal., 
132; 8 C. L. R., ?81. And see Ram 
— Barooie v. Wooma Kant Chuc- 
| Kerbutty (1864), 1 W.R., 217; Oomar Shah 
v. Ramzan Ali (1868), 10 W. R., 363 ; 
Moboondonath Bhadoory v, Shih Chwnder 
Bhadoory (1874), 22 W. R., 302; Sheth 

‘Mahomed Ansur v. Sheikh Seefatoollah 













(1874), 22 W. R., 340. 

2 Ibid. 

8 Hudson v. Macrae (1863), 4 B. and 
S., 585. | 

è Chundee Chura Roy v, Shib Chwnder 
Mvundul (1880), I. L. R., 5 Cal., 945;6 
C. L. R., 269 ; and æe Indian Easements 
Act, s. 4, ill. (d). 
5$ (1885) I. L. R., H Cal., 134. 
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The important propositions in the Tudgrddut of the 
majority of the Court delivered by Garth, C. J.. are— 


(1) That the law of England! that the public have the 
right of fishing in all tidal navigable rivers and that 
E the Crown has no power to interfere with such 
right by making exclusive grants to private indivi- 
duals in derogation of it, has not been introduced 
into India. 


(2) That the law of England in this respect is a branch 
of the territorial law of England, and that the terri- 
torial law of England does not prevail in the Indian 
mofussil. 

(3) That whether the actual proprietary right in the soil 
of British India is vested in the Crown or not (a. 
point upon which there is a diversity of opinion) 
the Crown has the same power of making settle- 
ments ot jalkar rights and of lands covered by — 
water as it has of making settlements or grants for 


purposes of revenue of all unsettled and unappro- * 
priated lands. 


(4) That no special rules of construction or — 
are to be applied in determining the nature and 
extent of a grant of jalkar in tidal navigable rivers 
as distinguished from those applicable to any other 
grant. 


* (5) That many of the grants of ja/£ar in tidal navigable 
rivers are very ancient, and that although at the 
time when the settlements were made pottahs were — 
granted, the fact that such pottahs have in most ex 











The minority of the Court while agreeing that rights of 
üshery could be acguired by private individuals in tidal navig- 
able rivers by grant from the Crown or prescription, disagreed 
with the majority as to the kind of grant required to establish 
such rights, 

Prinsep and Pigot, J-J., agreed with the majority of the 
Court on all points except as to the kind of grant required to 
create a right of fishery or jalkar in tidal navigable rivers. 

As jalker is usually limited to jheels, bheels or small 
streams, and a grant thereof in tidal navigable rivers is 
exceptional, they considered that such a grant should be 
Fa express in its terms, and that unless the boundaries given in the 

grants clearly indicated to the contrary, the mere use of the 
term j«/kar would not be sufficient to create the right in tidal 
navieable waters. 
Atenas In the ease of Viresa v. Tautayya' the Madras Hiph Court 
F vua took the same view as the Caleutta High Court in the last men- 
tioned case. 
As to the acquisition of the right by prescription they 
thought that the prescriptive right conld be acquired by a 
period of enjoyment which would suffice for the acquisition of 
an easement against the Crown. 
| Baba» Mag- In Baban Mayacha v. Nagu Shravucha? a case in the 
= 9b». Bombay High Court, Sir Michael Westropp appears to have 
E taken it for granted that the English law? prohibiting the 
acquisition of private rights of fishery in the sea, or in creeks 


— or arms of the sea applied to India, though a determination Bf 
E. tbat point was not necessary for the purposes of the case as | 
(m the defendants did not claim an exclusive right of fishery. 

BE But that case related to the exercise of the respective - 







rights of two sets of fishermen to fish abe use their. Stakes. | 
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(c ) Public riahts of Fishery. 


It would seem to be the law in India as in England that Public rights — — 
the public have the right of fishing in the sea and tidal naviga- MAC sade E 
ble rivers.' — 

Such rights must be exercised in a reasonable and proper | 
manner so as not to interfere with the rights of other members 
of the public.* 


(3) Easements of Fishery in England. l | = 


i a Private riahts. | ve | E 


Rights of fishery in England may be divided into two Private rights 
classes? <e- of fishery. 


(a) Common of piseary. — 
(4) Rights of several or free fishery. — 


Common of piseary is the liberty of fishing in another Commonof — E = 
man's water in common with the owner of the soil, and perhaps * Nest y. Z2 à = 
also with others who may have the same right.* 

The right i+ not one of frequent occurrence. It can be 
acquired either by grant or prescription, and it may be either 
a right appurtenant, or a right in gross, not attached to any 
tenement.” — 

Several or free fishery is an exclusive right to fish Several or —— 
in a given place either with or without the property in the 
soil.” 

o It prima facie imports ownership of the soil,’ but it may 
exist apart therefrom and be appurtenant to a nmnor,* or be a 
right in gross." 
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The right may be confined to certain fish.! The right 
may arise either by grant or prescription, but the power of 
acquiring the prescriptive right is confined to private individuals 
to the exclusion of the public.” 


(b) Publie rights. 


Public rights Public rights of fishery are strictly speaking in the natare 
acm of rights in gross as they are not appurtenant to any tenement. 
They are referred to here for the sake of convenience. 
The publie have by law the right of fishing in the sea and 
. also in all tidal navigable rivers.’ 

In the right of fishing in the sea is incladed the right of 
fishing on the foreshore, the soil of which is ordinarily and 
prima facie vested in the Crown for the benefit of the publie.* 
And so with regard to the soil of all tidal navigable rivers so 
far as the tide flows and reflows.* 

” Private persons cannot acquire an exclusive right of fishing 
in such waters in derogation of the public right. 


(4) Easements of Pasturage. 


Easements of The right of one man to pasture his cattle or sheep or 
: pasmrage — goats on another's land is undoubtedly a right which can be 
— acquired as an easement in India.’ 

| 1t has been held in Bombay, contrary to the English law, 
that such a right can be acquired by prescription by the in- 
habitants of villages.’ ò 


— = d Pasture, in its widest sense, comprises all vegetable pro- 
TR 3 -it comprises. ducts that may be eaten, such | as grass, nuts, &c., and even 
EE Eu E 5: _ leaves and ‘be page 9 . | 














| ae f | Rogers v. — 4 H. L. (618). 

COPI ae 2 Hudson v. Macrae (1863), 4 B. & 8., ' Indian Limitation Aet XV of 1877, - 
Bi v — 85. s. 3; Indian Easements Act V of 1882, 
8 Williamson —— E SER Js oni "piede 

D MES wu co 205, 200. cid © Secretary of State for India v. 


3 x ' quid. Mathurabai (1889), * L. — 14 — 
‘a. Coco NL * AE : gh E ra 
ME E M IET ves saon. E. mm o- 
= b: i s T euet Jw » re * 
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In England rights of pasture and other kindred rights are 
profits à prendre." 
Rights of pasture in England may be divided into two 
classes :— 
(a) Sole pasture.* 
(^) Common of pasture.* 





pasture, 
The right of sole pasture may be the subject of prescrip- May $ bese — DEM 
* tion.* ired by pres- xi 


The rigbt of common of pastare is the right to pasture in -— — 
common with the owner of the soil.* — 
Like the right of sole pasture it can be acquired by pres- — eo 
cription.’ — 
The other kindred rights to which I have referred to are :— Other kindred — E 
EC 


(a) Common of estovers (French) or botes (Saxon), which Common of ^ — 
is the right of cutting timber or underwood Bom, | 
for fuel to be used in the house (fire bote) or for ET 
repairs of hedges or fences (Aedgé bote), or for = = 
repairs of house or farm buildings (house bote), . _ Tc 2 
or for repairs of agricultural implements ( plough- Lg Es e - z 
bote)? pc 

(b) Common of Turbary which is the right of cutting 
peat or turf.’ 

(e) Common of shack? a peculiar right existing in 
certain parts of England, particularly in the 
county of Norfolk.^ It is the right of individuals 

e who occupy adjoining lands in the same common | 
field to turn out their cattle or other besote iftor ee r 
harvest to feed promisenously in ibat Beld.’ — 
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Common of shack comprises the right to pasture in stub- 
ble, to gather fallen acorns, or nuts, or fallen mast, or grain 
shed from the husk at harvest, and the liberty of winter 
pasture. 

All these kindred rights may be prescribed for,! 


Other misce!- (5) Other miscellaneous easements. 







laneous 
easements. As other easements of a miscellaneous character not already 
dealt with may be menticned the following :— 
(a) Right to bury dead in a particular place.” 
(b) Right to hold a haut or market on another's land.’ 
(c) Right to carry on a private ferry and levy tolls.’ 
This right is an easement so far as the embarking and 
disembarking of passengers are concerned. 
(d; Right to sit in a particular pew in church. 
(e) Right to hang clothes on lines passing over a neigh- 
bour's land.’ 
(7) Right to keep a sign-post opposite a house o! 
entertainment.’ 
(o) Right to affix a sign-board to the wall of a neigh- 
- bours house." 
(Ah; Right to nail fruit trees or beams to a neighbours 
wall.’ 
(7) Right to retain in its position a fender or hatch for. 
keeping a stream in a particular course "^ 
* Willi»sms on Rights of Common, p. 18. strov the rizbt. Vëyahari Roy v. Doase 
: 9 Bryon v. Whistler (1828) S B. & C., — (1591), I. L. R., IS Cal.: 652. 
— 23-2 Man. & Ry., 318; Molan Lal 8 Rogers v. Booots (1753). 1 T. R., 
| vw. Seith Noor Ahued(1T868) 1 AH. H. — 431»; Hinde v. Chorlton (1866), L R., 
1: +”, 116. 2 C. P.. 108. 
= UR ® Rajah Bijoy Keskub Roy v. Obhkoy 6 Drecell v. Towler (1832), 3 B. & 
— (1871). 16 W. R., 198. Ad., 735. 
— * o Pormehwri Prasad Nurain Singh (T Hoare v. Metropolitan Bord of Works 
— v. Mahowed Syed (1881), Il. L. R.,6 Cal, — (1874), L. R., 9 Q- B, :96, 
E GS. An exclusive right of ferry cannot 9 Moody v. Steqales (1579), L. R., 12 
— arise by prescription, nor is it necessari- Ch. D., 261. 
EEG. ly appurtenant to land though it cao. be 9 Hawkins v. Walls (1763), 2 Wils.. 
— claimed as such. It must have its origin 173; Gordian v. Chota Lol (1888), I. L. 


in grant from the Crown, and neither 
mere non user withont waiver nor the 
running of an opposition ferry will de- 


R , 13 Bom , 82. 
1:9 Wood v. Hewett (1846), 8 Q. B. 
(Siz). = : 
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(j) Right to keep fixed in a river a pile of wood for the 
more convenient use and enjoyment of a wharf.! 

(k) The right of one man to grow rice plants in his 
neighbour's land to be afterwards transplanted to 
his own.* 

This right is strictly speaking a profit à prendre, but 
must be considered an easement under the Indian 
Limitation Act,? and Indian Easements Act.‘ 

(/) Although the dominant owner is usually liable to 
repair the servient tenement for the use and pre- 
servation of his easement,* yet hecan by prescription 
or express stipulation acquire a right against the 
servient owner that he shall repair it. 


Part HL.— Miscellaneous Rights not amounting to Easements. 


Under this heading it is proposed to deal saccessively with 
(a) Rights in Gross ; (^) Profits à prendre in Gross; (c) other 
Miscellaneous Rights. 


A.—Rights in Gross. 


These rights have already been referred to in my first Rights in 


_chapter, and it will be remembered that they are rights which, 
though analogous to easements in some respects, differ from them 
materially in others, and chiefly in the respect of their enjoy- 
ment being altogether irrespective of the possession or owner- 
ship of land. They are not, as easements are, rights appurtenant 
‘to a dominant tenement.’ 

Another point of dissimilarity is. that rights in gross are 


in reality nothing more than licenses, and as such are incap- 
able of assignment.’ 





| Lancaster v. Eve (1859), 5 C. B. N. ? Ackroyd v. Smith (1850), 10 C. B. 
a 41175 187 ; Rangeley v. The Midland Ry. Co. 

3 Sundrabai v. Jayawant (1898), I. L. (1865), L. R., 3 Ch. App., 303; Thorpe v. 
R., 22 Bom., 397. Bramftt (1873), L. R., 8 Ch. App., 650 ; 
Chundee Churn Roy v. Strib 
— — Cal., 9415 ; 6 
. C. De R., 269. 
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| Further, being altogether unconnected with the enjoyment - | * 
or occupation of land, they cannot be annexed as incident — ^ 
to it. — 


Nor do the —— governing the acquisition of ease- 
ments by long enjoyment apply to these rights, for there must 
be something more than mere user to establish them ; there 
à must be something to shew their nature and origin as by produc- 

J tion of a grant.” 
3 Had it ever been thui pid to apply the preseriptive- 
oa method to rights in gross difficulties would have at once 
b arisen as to the evidence necessary to establish the nature 
and quality of rights in gross, which do not occur in the 
ease of rights proved and determined by user and enjoy- 
ment on the part of the occupiers of a dominant tenement ;. 
as for instance whether enjoyment by one man in the 
course of his own life, and no more, would establish any 
x right either in that man for life or a descendible right in 
gross. 

Rights in gross apart from profits à prendre in gross do 
not appear to be within the scope of the Indian Limitation Act 
E v gne met XV of 1877, and they have been expressly excluded from the 
— — CRISE. an Indian Easements Act V of 1882. 
= Fhtein cross — "The two important classes of rights in gross which it is 


— ^ excladed from 
Indian Fase- OR to consider here are Private Rights of way, and 


pups Act Publie Rights of way. 


























Preceding observations on Rights j in gross refer to private- 
" — CO ee 
EN — Inm terae Mog Welt. D'UaL DENS OC. LR, 2 — 
T zg "Pow Di 120. on the subject of profits à prendre in S co 


ANS. 91, and. the learned argument og gross. 

—— Lord Justice ®See Shuttleworth v. pe 
v. — =(1865), 19C.B. N. S. (712); 34H 
a te ns. T . at Qu 10, in C. P. (312). | — 
EOM d that ax. lish  * These Acts in India like the Pre- +e ; 
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apply to -scription Act in England establish the 
acquisition of easoments b. Gud e 















Publie rights of wav, as will presently be seen, are on a 
ditferent footing. 
(1) Private Rights of way— 


Private rights of way are rights in gross when they are Private rights 
not appurtenant to a dominant tenement.’ — 
Their method of acquisition has already been referred to.? 


(3) Publio Righen of wag 
A public right of 


wav is exercised over what is called a Pubiic rights 


Hiahway. - of way. 
And a highway may be either a publie road or a publie UNES 
; 3 z er road or 
river. river. 
A public right of way is not an easement bnt a right in 
gross, * 


As a publie road a highway may be either a foot way set What a high- 
way may be as 
apart solely for the purpose of foot passengers or it may a public road. 
be a pack and prime way which is a horse and a foot way ; 
or it may be a cart or carriage way; or it may include all 
three.’ 

The right of way consists solely in the liberty of passing 
and repassing, and the use of a highway for any other purpose 
is a trespass.® | | 

But the modern tendeney is not to enforce this rule too 
strictly, for in a recent case it was said that although highways 
were primá jac dedicated for the purpose of passage, other 
things were done upon them by everybody which were per- 
mitted by the law as constituting a reasonable and usual mode 
of using a highway as such, and that so long as a person did 





Public right 
of way, what — 
it consists of, 
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ment to which to attsch a right of 
easement. Att.-Genl. v. Copeland (1901), 








— —— ee 


! See supra cases collected in first 
note under “* Rights in Gross.” 





9 See supra un ler ** Rights in Gross.” 2K. B., 101. 
* Huncoman Dass v. Shamachera 5 Co. Lit., 56a; Notes to Dovaston v. 
Bhutta (1862), | Hay., 426 ; Notes to Do- Payne, 2 Sm. L. C, (10th Ed.), p. 161. 


raston v. Payne, 2 —— ol © Lade v. Shepherd (1735), 2 Str., 1004; 


The Midland Ry, Co. 






A 
am, -— 3 te. App. (310); Haw- 
(1892),1Q B., 668. It 


ot be chimed as a dominant tone: 


Stevens v. Whistler (1809), 11 East., 51; R. 
v. Pratt (1855), 4 E. & B., 860; Harri- 
son v. Rutland (1893), 1 Q. B., 142; and 

s* notes to Doras‘on fme; 28m. — | 
beim ee | 
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not go beyond such reasonable mode of using it he was not a 
trespasser.’ 

“ If a person is passing along a part of a highway which 
belongs to a particular owner, in order to do something beyond. 
on land which does not belong to that owner, then, so far as. 
that owner is concerned, he is merely passing along that part 
of the highway, and, whatever it may be the intention to do 
further on, that would be no trespass as against such owner. 
Again, if a man is passing along a highway, only intending, 
so far as the highway is concerned, to pass along it, though he 
intends to go from it and goes into other land of the same 
owner, and does something contrary to his rights, I do not 
think there will be any trespass on the highway.”’? 

Bat any use of the highway which is an interference with 
the enjoyment of his property by the owner of the soil is 
a clear trespass.’ 

Public rights of way arise out of the dedication to publie 
use by a landowner of that portion of his propery over which 
the rights are exercised.* 

Such dedication may be made by express grant, but it is 
usually founded on a presumption derived from user on the 
part of the public.* 

In every case there must be an animus dedicandi, an 
intention to dedicate, of which the user by the public is evi- 
dence and no more.* Upon this question of intention a single 
act of interruption by the owner is of more value than many 
acts of enjoyment.’ . | - 








* Harrison v. Rutland (1893), 1 Q. B., lector of Nasik v. Shamji Dasrath Patil 
142, (1878), I. L. R., 7 Bom., 209. 
|. 9 Ibid at p. 147 ; per Lord Esher, M. R. s Ibid. 

* Lade v. Shepherd (1735), 2 Str., 1004; * Grand Surrey Canal Co. v. Hall, 
Stevens v. Whistler (1809), 11 East, 51; Poolè v. Huskisson (1843), 11 M. & W., 
R. v. Pratt (1855), 4 E, & B., 860; 827; Vestry of Bermondsey v. Brown ; 
Harrison v. Putland.~ First Assistant Collector of Nasik v. 
* Rer v. Lloyd (1808), 1 Camp., 260; — SAamji Dasrath Patil; and see Kanchor- 
Trustees of the British Museum v, Finnis dass v. Manaklat (1890), I. L. R., 17 Bom., 
(1833), 5 C. & P., 460; Grand Surrey — 018. 

Canal Co, v. Hall (1840), 1 M. & G., ? Poole v. pus: per Parke, E. 
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The user from which the presumption is derived must be 
open, as of right and uninterrupted.! 

An interruption will rebut the presamption.* 

No special period of user is required to establish the pre- 
aumption.* ' 

Each case must depend upon its actual cireumstances.* 

A dedication can be presumed only in favour of the 
public generally ; there can be no dedication in favour of a 
portion of the public, such as the inhabitants of a parish.$ 

In the latter ease there would have to be a grant of the 
way,® or it might be acquired by custom.’ 

In the ease of a dedication nothing more is dedicated by Ownership of 


: . : a l t 
the owner than a right of passage over a portion of his land. dedicated, oul 
The ownership of the soil remains vested in him, and he * ok 


ean use his property in any way he pleases not inconsistent 
with such dedication.’ 

As was said by Cairns, L. J., in Rangeley v. The Midland 
Railway Company, “a public road or highway is a dedication 
of that extent of ownership or of occupancy to the public 
consistent with the freehold or the solum of the land remaining 
in the original owner.’ 


This state of the law has given rise to the presumption Presumption as 
| to ownership 














that the ownership of the soil remains in the person or persons of soil, 
dedicating the road, either to the whole width of it in the case 
€ Rex v. Barr (1814), 4 Camp., 16; 5 Poole v. Huskizson; Vestry of Ber- 
The Queen v. Petrie (1855), 4 E. & B.,737; mondsy v. Brown ; Shamsoonder Bhatta- 
Poole v. Huskisson ; Vestry of Bermond-  charjee v. Monee Ram Dass (1876), 25 W. 
sey v. Brown. n. 233. 
2 Poole v. Huskisson ; Vestry of Ber- © Vestry of Bermondsey v. Brown. 
mondsej wv. Brown; and se notes to * See notes to Doraston v. Payne, 2 
Doraston v. Payne, 2 Sm. L. C. (10th Sm. L. C. (10th Ed.), p. 169. - 
Ed.), p. 168. * Docaston v. Payne (1795), 2 H. B. C., E 
- 3 See Woodyer v. Hadden (1813), 5 527; 2 Smith's L. C. (10th Ed.), 157 ; — 
Taunt., 125; and notes to Doraston v. — Lade v. Shepherd (1735), 2 Str., 1004 ; St. — 
Payne, 2 Smith's L. C. (10th Ed.) at p. Mary Newington v. Jacob (1371), L. R., 7 | AES 
16; ; and Trwstes of British Museum Q. B.,47 ; Rangeley v. Midland Ry. Co. E cam 
v. Finnis (1833), 5 C. & P., p. 466, (1868), L. R., 3 Ch. App., 306; 37 L. J. | MER 
note (c). Ch., 313. ; 1 —— 
^ Ibid; and see Ranchordas v Manak- » 37 L. J. Cb., p. 316... Led — 
la! (1890), I. L. R., 17 Bom., 648. | Toe ER. FU eh S — 
* x 4 : Š x — = 
ds. 5. ie * — 
; * : —— 
= 
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of one owner whose property lies on each side of it, or to the 
middle of it where the land on either side of it belongs to 
- different owners.! 
And this presumption exists as much with regard to 
private ways as public ways.* 
The presumption may be rebutted by proof of circumstances 
incompatible therewith.® 


Dedication ou A dedication made by a lessee or owner is not binding on 


Dinano the lessor or reversioner who on coming into possession of the 
land may interrupt the use of the public way. In such a case 
the dedication will continue only for the period of the limited 
ownership.* 

Dedication A dedication may be limited to the use of the way at 

may be limited. B * 


partieular times, or for particular purposes, 
limitation is synchronous with the dedication.* 
A corporation and a public company may dedicate, provided 


so long as the 


Jorporation or 
Jompany may 


— * that the dedication is not incompatible with the objects of the 
corporation or company.® 
Presumption A dedication of lands belonging to the Crown can as well be 


of dedication 


— Crown. presumed as a dedication of land belonging to a private owner, and 


. such dedication may and ought to be presumed from long conti- 

nued user in the absence of anything to rebut the presumption.? 

A highway may also be created by statute. It is essential 

to its valid creation that the provisions of the Act should be 
strictly followed.’ 


. 


C— — — — — — > 


May be creat- 
ed by statnte. 


—— — — — -- 





— — — 
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1 (Cooke v. Green (1823), 11 Price, 736 ; 


L. C. (vin Ed. ), p- loa. 


> Haigh wv. West (1893), 2 Q. B., 19 (29). * Wood v. Veil (1822),.5 B. & Ald.. 
= The presumption waywe ad medinm 454. 

flum vie is based upon the supposition * See Notes to Dovaston v. Payne, 
| that when the road was originally form- . 169. 





ed, the proprietors on either side each 
contributed a portion of his land for the 
purpose, Holmes v. Bellingham (1859), 
7 €. B. N. S., 329 (336). 

9 Holmes v. Bellingham; Mobaruck 
Shah v. Tocfany (1878), I. L. R., 4 Cal., 
206, 

® Becket v. The Corporation of Leeds 
(1871), 256 L. J., 375; 20 W. R., 451 ; 
and see notes to Doraston v. Payne, 2 Sm. 


9 R. v. Leake (1833), 5 B. & Ad., 469 ; 
trand Junction Canal Co. v, Petty (1888), 
L. R., 21 Q. B. D., 273. 

y — v. Walsh (1881), L. R.,6 App. 

, 636 ; and se the same principle 
in T Asnstant Collector of Nasik v. 
Shamjs Dasrath Patil (1878), I. L. R., 9 
Bom., 2609. 
* Cubitt v, Lady Caroline Marse Ve 
L. R., 8C. P. at p. gs | 
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The extent and mode of enjoyment of a highway must ga —— 
measured by the user as proved, or by the terms of the deed en joyment a — 
when the right is ®© granted, bnt in the absence of evidence to P? * 
the contrary the public are entitled to the whole width of the 
way without such qualification as exists in the case of a private — 
war. In The «jueen v. United Kingdom Electric Telegraph Co.,? The he Quote Wo 
Martin, B., laid down the proposition which was accepted by Nissen | = 
the Court ona motion for a new trial :—** In the case of an i ger 
ordinary highway, although it may be of a varying and un- F 
equal width, running between fences, one on each side, the 
right of passage or way, prima facie, and unless there be * 
evidence to the contrary, extends to the whole space between 
the fences ; and the publie are entitled to the use of 
entire of it as the highway and are not confined to the part 
which may be metalled or kept in order for the more convenient 
.use of carriages and foot passengers. 
[t is a necessary element in the legal definition of a high- Direction of 
-way that it must lead from one definite place to some other "ehwav. — — 
definite place. No dedication will be presumed where the public — 
have wandered at pleasure over a vacant space of land without 
any defined tracks in any given direction from point to point.* 
[f a public way from whatever cause becomes impassable Pubi 
or even incapable of commodious use by the publie, the right *' 
is given of going on the adjacent land.* This is not a right 
which is extended to the case of a private way except where 
it becomes impassable owing to some obstruction placed in it 
"by the servient owner.* 
In the case of a public way the right of deviation appears 
to exist, not only when the way has become impassable by 
reason of something not having been done as, for example, 
repairs, but when it has been rendered een by an obstruc- 
fion placed i in it.* A , 


je Chap. VIII, Part I, €. Q. B., 619. — M 

® (1562) 31 L~ J. M. C., 166 (167); and = * Notes to Doraston v. Payne, 2 Sm. Ec 
we Pullin v. Defel (1891), 64 La J., 134, E G 8s 

* Eyre v. Noe Forest Board $ See Chap. VIII, Part I, ©. ees or 

(892), 8 Times L R, 648 ; Y. 2 Sm. 
(he Couper Lol Board (1899), 82 L. J., | 
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a The liability does mot arise by partieular custom, bit is a 
— common law saws for the public benefit.* 








—- | The same labilitr does not arise in India: in the mofus- 
— UÀ qusctinne of repais of highways ore usually provided for 
— by acts the maintenance of roads, as, for example,. 
E the Rond-Cess Act, LX of 1880, in Bengal. - 

EM Im the Presidency Towns such repairs are usually provided 


EN for bv Municipal Acts, such as, for example, in Calcutta, the 
Dou Calentta Municipal Act, ITI of 1899, sections 336 and 337. ` 

| It appears that, except by act of God,* and legislative 

enactment,* public rights of way cannot be extinguished. 

= It is a settled maxim that once a highway always a high- 

E. way, for the publie cannot release their rights, and there is no 

| estinective presumption or preseription." 

: Nis d Me — dh dg; 3 
— pn MM ene. taro Penh 




















C., 
p.172, Bat an act of God causing the 
diversion, and not the destruction of 
the way, does not extinguish the right. 
— 











dio an act acquiring a public” 
read for sny particular purposo or allow- 
ing ^ publie road to be stopped up. 
* Dess v. TNI 
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* 


natural causes a river changes its course ;! a matter of frequent 
occurrence in India. — 












Tidal and navigable rivers are highways as well as publie Tital and a E 
roads.? — * as 
The bed of a tidal and navigable river is vested in the j^^ — — 


crown, but the publie have a right of navigation on the river w = 
from which such ownership cannot derogate.* 

There may be publie rights of passage over the banks of a * right« 
river for the purposes of navigation, and these rights are — 
exercised over the property of the persons who own the land 
on the banks.* 


B.— Profits à prendre in gross. 


Profits à prendre in gross may be described as rights Posts àpren- —— 
unappurtenant, or unconnected with the use and enjoyment of WW 
land whereby a person is entitled to remove and appropriate for 
his own profit any part of the soil belonging to another, or — 
anvthing growing in, or attached to, or subsisting upon, the — 
land of another. | E 

Although rights in gross of all kinds are aitogethet excluded Their | 
from the Indian Easements Act," profits à prendre in gross have to the t eel EE = 
been held to fall within the definition given to easements in EL 
section 3 of the Indian Limitation Act, XV of 1877.7 Easement j 

And although profits à prendre in gross are within the 
Limitation Act, easements in gross, as distinct from the last- 
„mentioned rights, do not appear to find a place there. 

Thus it comes about that though on the one hand all 
rights in gross are excluded from the Indian Eaesments Act and 
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can only be acquired under the conditions prescribed by the 
English Common Law, on the other hand, under the Indian 
Limitation Act, profits à prendre in gross can be acquired by the 
same process as easements proper, notwithstanding that ease- 
"emis fm gross, as distinct therefrom, not being within that Act 
are under the same disability as rights in gross in those parts of 
India to which the Indian Easements Act applies. 

The principles of the English Common Law just referred to 
enjoin that no r/gÀfs tm gross can be proved by simple user ; 
there must be something to shew their nature and origin as by 
production of a grant.’ 

Under the Indian Limitation Act, however, user of itself. 
without the additional proof of grant, is sufficient to establish 
a profit à prendre rn gross.* : 

In English law it has always been found undesirable and 
wrong in principle to apply to rights in gross which are merely 
personal rights, unassignable and unappurtenant, and which in 
these respects are closely analogous to licenses, the same prin- 
ciples of acquisition by long enjoyment which obtain in the case 
of rights appurtenant. Any attempt to apply the prescriptive 
method to profits à prendre im gross would have been met by 
the same difficulties as would have arisen in the case of other 
rights in gross.* | 
Thus, whatever the reason may have been for including: 
one branch of rights in gross in the Indian Limitation Act, 
and excluding a// rights in gross from the other Act, the curiou- 
result is obtained that whilst profits à prendre in gross can be 
established by mere user, all other rights in gross must in 
addition to user be supported by actual grant. 

Thus, where a man claims a right, not appurtenant to 
any land of his own to take fish out of another's tank, he can 
under the Indian Limitation Act establish such right by user, 
but if he claims a mere right of way in gross over another'« 
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land, he cannot avail himself of the Act, but must go further 
than user and shew a grant. 


But in the provinces to which the Indian Easements Act 


applies, it would not be sufficient to rely on mere user for 
establishment of either of the two rights abovementioned. - The 
Common law principle would apply, and further proof, as by 
production of a grant, would be required. 

= It has been seen that a publie right of way, although a 
right in gross, is an exception to the above rule as being created 
bv dedication.’ 


C.— Other miscellaneous rights. 
(1) Right of Prospect. 


A right of prospect, or a right to an uninterrupted view Right of ros- 


from the windows of a house, may be the subject of actual Pouse. 


agreement, but it is not an easement and cannot be acquired by 
preseription.? 

It is merely a matter of delight, an amenity of prospect, 
a subject-matter which is incapable of definition.* , 


In Attorney-General at the relation of Gray's Inn v. A4 


Doughty, Lord Hardwicke said :— 

* I know no general rule of common law,- which warrants 
that, or says, that building so as to stop another's prospect is a 
nuisance. Was that the case, there could be no great towns ; 
and I must grant injunctions to all the new buildings in this 
^ town ; it depends therefore on a particular right." 

In Wells v. Ody,® Baron Parke said, ** A man can bring no 
action for the loss of a look out or a prospect." 


The decision that a right of prospect is not acquired by Dalton v. 
prescription was thought by Lord Blackburn in Dalton v. E 


Anaus,! to shew that, whilst, on a balance of convenience and 
3 See supra under “ Public Rights of 6 App. Cas, (874). 

Way." * Aldred's case, 
3 Aldred's case (1611), 9 Coke's Rep., * Hurris v. DePinua (1880), L. R. 

58b : Attorney-General v. Doughty (1752), — 33 Ch. D. at p. 262, per Bowen, Le Jes 

-2 Ves. Sen., 253; Bagram v. Khettranath  *® (1752) 2 Ves. Sen., 453. 

Kerfarmah (1869), $SEILR,0.0.J. * (1836) 7 C. & P., 410 (411). 

46, 47 : Dalton v. Anges (1881), L Res -~ * (1881) L. R., 6 App. Cas., p. 823. — 
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inconvenience, it was held expedient that the right to light, 
which could only impose a burthen on land very near the house, 
should be protected after long enjoyment, on the same ground 
it was held expedient that the right of prospect which would 
impose a burthen on a very large and indefinite area should not 
be allowed to be created, except by actual agreement. 
To a shop The same rule applies to the right to have unobstructed 
window. . - ¥ . , 
the view of a shop window where goods are displayed for sale,! 
or the view of a sign outside a place of refreshment or enter- 
tainment,? or the view of a place of business.” 

An earlier decision,* however, is in conflict with the 
foregoing causes in permitting on a division of two tenements, 
the grantor to retain a right of unobstructed view of his shop 
window. But the case could hardly stand now, as it also 
offends against the general rule that rights of easement or rights 
in the nature of easements, not being easements of necessity, 
do not arise by implication of law in favour of the grantor on a 
severance of the tenements, but must be expressly reserved. 


(2) Right to a south breeze or free and uninterrupted 
current of wind, 


A right of this nature is governed by the same principles 


as those applying to rights of prospect." 
It has been fully considered in the first part of my third 
chapter, and further reference need not be made to it here. 


Right to south 
breeze, 


(3) Right to have trees overhanging a neighbour's land. 





: ~ 
Right to have It is clearly established that this right is not an easement, 
trees over- : s. 2s . — 
iga and cannot be acquired by prescription though it may exist 










- wei hbour’s by express stipulation. The law, as laid down in England in. 
s the recent case of Lemmon v. Webb, has settled any doubts 
3 Smith v. Oien (1866), 35 L. J. Ch., © See supra ; and see Barrow v. Archer- 
317. * (1864), 2 Hyde, 125 ; Bagram v. Khettro - 
9 Ihid. nath Karformak (1869), 3 B. L. R., O. C. 
9 Butt v. Imperial Gas Co, (1866), L. J., 18; Delhi and London Bank v. Hem 
R., 2 Cb. App., 158. Lall Dutt (1887), L L. R., 14 CaL, 
= * Riviere v. Bower (1824), Ry. & Moo., 839. S 
24. 7 (1894), 3 Ch., 1, affirmed in the 
: 9 Se Chap. VI, Part IV, B. House of Lords (1895) App. Cas., 1. 
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there may have been with regard to the rignt to eut the offend- — 
ing branches and the duty of giving notice before doing so. 

Lindley, L. J., states the law as follows ! :— 

“The owner of a tree has no right to prevent a person 
lawfully in possession of land into or over which roots or 
branches have grown from cutting away so much of them as 
projects into or over his land, and the owner of the tree is not 
entitled to notice unless his land is entered in order to effect 
such cutting.- However old the roots and branches may be, they 
may be cut without notice, subject to the same condition. The 
right of an owner or occupier of land to free it from such 
obstructions is not restricted by the necessity of giving 
notice so long as he confines himself and his operations to his 
own land, including the space vertically above and below its 
surface.” : 

The Court, however, did not make any order as to the costs 
of the action by reason of the obscurity of the law as to notice 
and the unneighbourly conduct of the defendant in cutting the 
particular branches without giving notice to the plaintiff, there 
being no question of urgency to prevent his doing so. 

These principles have been followed in India in the case Hari Krishna 
of Hari Krishna Joshi v. Shankhar Vithal? which decided that + east Rmus 
the obstruction of overhanging branches is a private nuisance 
which does not create a “ right " within section 4 of the Indian 
Easements Act and cannot be enjoyed as “of right” under 
section 15 of the same Act.’ 

The law, therefore, must now be taken to be that a lawful 
owner or occupier of land may cut the roots or branches of his 
neighbour’s trees to the extent of removing the vertical ob- 
struction, and heis under no legal obligation to give notice before 
doing so; but the Court will consider the nature of this conduct, 
and if it finds it unneighbourly may deprive him of his costs 
while dismissing the action brought against him. - 





An earlier decision of the Bombay High Court which — 
declares in favour of a prescriptive right to — the — 
* (1894) 3 Ch. at p. 14. ——— —— with s. 26 of the - | 
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of trees overhanging a neighbour's land cannot in view of these 









E- later authorities be accepted as good law.! 

— No analogy lt is a matter of interest to note that the judges in Lemmon 
E ehe v. Webb considered that as regards the acquisition of the rights 
— buildings and there was no analogy between an encroachment by projecting 
|. Wen. — bnildings and an encroachment by the intruding roots or over- 
E. hanging branches, since the owner of a tree which gradually 
— grows over the neighbour's land is not regarded as insensibly 
E x. and by slow degrees acquiring a title to the space into which 
E | ^ its branches gradually grow, by reason of the secret and un- 


avoidable growth of the new wood and the flexibility and 
constant motion of the branches.* E å 










(4) Rights to have roots of trees penetrating neighbour’s soil. 

! A similar rule prevails in a case of this kind as in the 
ease of overhanging branches.* 

i — (5) Kumki right of landholders in South Canara. 


poe re, This right is not an easement but is merely a right exer- 
- cised over Government waste by permission of Government.* 
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: b “3. 3 Nait Parsotam Ghela v. Gandrap * Norris v. Baker (1613), 1 Rol. Rep., 
Futehlal Gokuldas (1892), I. L.R., 17 394; Lemmon v. Wehb (1894), 3 Ch., 1. 
Bom.. 745. + Nagappa v. Subba (1392), I. L. R., 


? Atp. l2 16 Mad., 304. 
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Part 1.— Natural Rights Generally. 


Tus chief object of this chapter is to deal particularly 
with the different classes of natural rights which conveniently 








divide themselves under the heads of (a) Natural rights to light- 
and air; (5) Natural rights in water ; and (c) Natural rights of 
support, and with the principles applying to their disturbance. 


" 


go 
B 





( 209 ) M Lp ner 


The general character of natural rights has already beeti Sy L 
discussed in my first chapter,! so that it is not intended to do- CHER rm 
more in the first part of this chapter than make a few supple- — — i 
mentary observations on this subject, and on that of the leading — 
principles which apply generally to the disturbance of natural =< 
rights, — 

It will be remembered that "natural rights are regarded Definit‘on of 
by law as incident to the ownership of land ‘ahd as inherent in — 
land ex jure nature, of natural right, that they are rights in 
rem enforceable against all the world, and that whereas 
easements are acquired restrictions of the complete rights of 
property, natural rights are themselves part of the complete 

rights of property and exist wherever land the subject of 
ownership exists, subject only to curtailment by easement? — 7 - 

As easements cannot possess a separate existence from . 
the dominant tenement, neither can natural rights from the land T. 
in which they are inherent ? © 2 

It will be remembered also that on the creation of an Natoral right 


t exti 
easement adverse to the natural right the latter is not extin- gubbed bul | 


Uc i 





guished but suspended merely during the continuance of ""Pended. 

the easement, and revives upon E extinction of the ease- 

ment.* . — 
It is a fundamental maxim that every landowner should Application of. — 

so use and enjoy the natural rights of ownership as not to were rmo me 

cause damage to his neighbour,* and this is a duty incidental ——— — 

to the possession of land.* — = 


The authorities shew that in certain cases the natural use here he use of 
of a man's land does not impose upon him liability for damage — — 
done to his neighbour, unless the act causing the damage was 
done in a negligent n panner.: 4 — | x 











ears 


The question has already been discussed under the heading 
of “ Negligence " in connection with the law of support," and 
need not be further noticed here. 

p But the consideration of the maxim sie utere tuo ut alienum 

7 7 - non laedas gives rise to another proposition, which is, that 
damage arising from a non-natural use of land is actionable 
unless it can be assigned to r7s major or the default of the 
person damaged.* 

pe T The rule is well stated by Mr. Justice Blackburn in his 

EC judgment in Fletcher v. Rylands in the Court of Exchequer 
Chamber. He says :— 

* We think that the true rale of law is, that the person 
who, for his own purposes, brings on his lands and colleets and 
keeps there anything likely to do mischief if it escapes, must 
keep it in at the peril, and, if he does not do so, is primd facie 
answerable for all the damage which is the natural consequence 
of its escape. He can excuse himself by shewing that the 
escape was owing to the plaintiff's default ; or, perhaps, that 
the escape was the consequence of ws major, or the act of 
Glod.3.a..eesovssssnessssssss the general rule, as above stated, 
seems on principle just. The person whose grass or corn is 
eaten down by the eseaping eattle of his neighbour, or whose 
mine is flooded by the water from his neighbour's reservoir, or 
whose cellar is invaded by the filth of his neighbour's privy, 
or whose habitation is made unhealthy by the fumes and notsome 
vapours of his neighbour’s alkali works, is damnified withont 
nay fault of his own, and it seems bnt reasonable and just 
that the neighbour who has brought something on his 
own property which was not naturally there, harmless to others 
so long as it is confined to his own property, but which he knows 
will be mischievous if it gets on his neighbours, should be 

| obliged to make good the damage which ensues, if he does not 
3 succeed in confining it to his own property. But for bis act 
in bringing it there no mischief could have accrued, and it 
seems but just that he should at his peril keep it there, so that 








= 
2 See Chap. HI, Part IV, c. N. S., 376; Rylands v. Fletcher. 
9 Baird v. Willinmaon (1863), 15 C. B. * L. R., 1 Exch. at p. 279. 
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no mischief may accrue, or answer for the anticipated conse- 
quence. And upon authority this, we think, is established to be : 
the law, whether the things so brought be beasts, or water, or = 
filth, or stenches..” — 

As to ris major, reference to the case of Nichols V. Vis major. | 
Marsland' shews that a person is not liable for the injury 
caused to his neighbour by the escape of water stored on bis = 
land, if the escape was caused by some means beyond his j 
control, such as a storm, which amounts to vis major, or = 
the act of God, in the sense that it is practically, though Y 
not physically, impossible to resist it.* 

Bat it is doubtful whether this rale could. be uniformly 
applied to any source of danger or mischief kept on the land ; 
is, for example, to tlie case mentioned by Baron Branwell in 
Nichols v. Marsland*, of a tiger being kept on a man's land 
and escaping by lightning breaking his chain. 

jut the principle that a man, in exercising a right which? —* ces 
belongs to him may be liable, without negligence, for injury done without negli- 
to another person,* has been held inapplicable to rights conferred 8$^6o 274m —— — 


exereiso of 

>, $ gi , i ' : hts confer- — 

hy statute. Thus it has been held that a Railway Company is rel by —— 
not responsible for damage from fire caused by sparks from E. 


their locomotive engine in the absence of negligence, because 
they were authorised to use locomotive engines by Š- 
statute. It would be otherwise if they were not so = 


authorised.” * 

In India cirenmstances and conditions of cultivation and —— — 
irrigation, essential always to the welfare, and often to the tinguishable E. 
existence of a large portion of the population, may render cases sometimes — 


where liability is sought to be imposed for the escape of water —— 











5 (1875) LL, 10 Exch., 255. so as to withdraw the naturol support 
* And ⸗ farther Mod;es Ra. Co. v. rendered to another's land (see fafra, 
Zemiador of Carenteawparas (1874), 1 Part IV). 

I. A., 364 ; Ram Lall Siogh v. Lill Dha- 5 Vaughan v. Taf Vale Ry. Co. (13605. wi 
r4 MoAMons (19571) I. L. R., 2 Cal, 776. 5 H. & N., 679; Madras Ry. Co. v. - ovo 
s Jhid at p. 260. Zemindar of Oerystenagerem. (1571), — — tn ae 
*,,;, the use of.water by a ripa- — à V AA al 
vian proprietor «so as to infnfige the 
rights of another riparian proprietor 
see odi mens III), or the use of land»: 
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stored on land artificially or otherwise, altogether distinguish- 
able from the case of Rylands v. Fletcher. : 

In that case? the defendants, for their own purposes, 
bronght and accumulated upon their land a large quantity of 
water which they were under no private or public obligation to 
keep there, in which no rights had been M d other- 
persons, and which they could have removed if they had 
thought fit. 

This was considered by the Lord Chancellor to be a ** non- 
natural " use of their land. 

But when in India cases arise where the storing of water 
on land, for the purposes of cultivation and irrigation amounts 
to a necessity or positive duty, the person storing it will not. 
in the absence of negligence, be liable for its escape.* 

And this view was taken in England in the case of Nichols 
v. Marsland.* 

The principles applying to the disturbance of natural 
rights have already been considered in connection with the 
subjegt of ‘“-nuisances.”* The following propositions may, 
however, be usefully added to complete the subject. 

First—Two things must combine before a person com- 
plaming of the invasion of his natural rights is entitled to 
a remed v. 

_ There must be damage to himself ond = wrong committed 
by another." | 
P — Damnum absque injuria, or — — without _ 
via committed, is not sufficient. — — 
rs — -njeriá "i damno is actionable 
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It being the invasion of the legal »/eA£ which gives — 
for relief, actual perceptible damage is not indispensable to — 
found the action. If the violation of the right is shewn, the law ~~" — — — 
will presume damage. — 

The ease of Wood v. Waud provides a good illustration Wood v. = 
of these principles. In that case the fact found. was that "*"* F 
the defendants had fouled the water of a natural stream, but 
that the pollution had done no actual damage to the plaintiffs 
because the stream was already so polluted by similar acts — 
of millowners above the defendants mills and by dyers still - 
further up the stream and by sewers from the town of z 
Bradford, that the wrongful act of the defendants made no — —** 
praetical difference, that is, that the pollution did not make the = 
water less applicable to useful purposes than before. : 3 

As to this, Pollock, C. B., in delivering the judgment of = 
the Court said :* “ We think, notwithstanding, that the plain- JI 
tiffs have received damage in point of law. They had a right ~ = 
to the natural stream flowing through the land, in its natural | 
state, as an incident to the right to the land on which the water- 





course flowed, as will be hereafter more fully stated ; and that — 
right continües, except so far as it may have been derogated — == 


from by user or by grant to the neighbouring land-owners. 

+ This is a case, therefore, of an injury to a right. The 
defendants by continuing the practice for twenty years, , might 
establish the right to the easement: “of discharging into the ' 
stream the foul water from their works. If the dye-works and 
other manufactories and other ‘sources of pollution above the 
plaintiffs should be afterwards discontinued, the plantiffs, who 
would otherwise have had, in that case, pure water, would rh, Me 
compellable to submit to this nuisance, which theif. ould do / 
serious damage to them.” 

In Swindon Waterworks Company ` v. Wilts, and Bers s 
—— Navigation Company”: Lord S ie | L. €, — 
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matter quite- immaterial whether, as riparian owners of 
Weyteés tenement, any injury has now been sustained, or has 
not been sustained by the respondents. If the appellants are 
right, they would, at the end of twenty years, by the exercise 
of this claim‘ of diversion, entirely defeat the incident of the 
property, the riparian rights of Wayfe’s tenement. That isa 
consequence which the owner of W'45;tes. tenement has the 
right to come into the Court of Chancery to get restrained: 
at once, by injunction, or declaration, as the case may 
be." 

Thirdly—Where there is neither damnum nor injuria no 
action can be maintained." 

Fourthly-- Each recurring act of disturbance constitutes 
a fresh cause of action.” In such cases it is the practice of 
the Court to grant an injunction to avoid a multiplicity of 
suits.’ 4 

fijthly—Every occupier of land is przm4 farie entitled to- 
enjoy all the rights incident to the possession or ownership. 
thereof without let or hindrance. 


a 














X: of Hence upon any person claiming to invade those rights 
revi. É * » e > ‘ 
lies the burthen of showing that he is entitled to dó so.* 
A word as to the extinction of natural rights before 

concluding this part of the chapter. It will be remembered 

s Nott rights that natural rights are not capable of extinction so long as the 
A unsxtinguish- K , ^ . 

able so Jong as subject of them continues to exist. 
+ the subject of 
|. them oxista -— SES n Pe r ce C m — — 
E * Kali Ken Tugore v. Jodoo Lal Grand Junction Canal Uo. v. Shugar = 
E Multec (18579), 5 C. L. R. (P. C.), 79. Clowes v. Staffordshire Potteries Water A 
— > The Court of Wards v. Ruja Læla- Works Co. ; Land Mortgcge Bank of 


nund Stigh (1870), 13 W. R., 48; Su- 
bramaniya ¥. Ramchandra (1877), T. L. 
` R., 1 Mad., 335. And see Grand Junr- 
tion Cenal Co. €. Shugar (1871), L R., 6 
Ch. App., 483 ; Clowes v. St ejfordshire 
— Potteri?s Washer Es Co. (0877), L. R., 
.8 Ch. App, 125; Maharani Rajroop 
Koer v. Syed! Abul Hossein (1880), 
LN cares pae AGCL;18,,029:7 
~ KA. 245 
- * Att.-Geal. v. Council ond —— 
jeder pm (1:68), 4 K. — 













India v. Ahmedbhoy (1853), I. L. R., » 
Bom., 35; Specific Relief Act, s. 54, 
cl. («.) 

* Bictett v. Morris (1866), L. R., 1 H. 
L., Sc., 47 (56); Humphries v. Cousins 
(1877), L. R., 2 C. P. D., 239: Osruet 
v. Kishen Svonduaree Dogee (1571), 15 W. 
R., 83; Obhoy Churn Dey v. Lukhee Monee 
Dewa (1~78), ? C. L. R., 555 ; Hari Mo- 
han Thakoor v, Kissen — (1884), I. 

l. R., 11 Cal, 5S 
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They may be suspended by virtue of au RE AE GS 























on the extinetion of the latter, but neither by non-user nor by — EC 
any other means can they be extinguished.! — c UOS 
, a — 
Part II.—.Natural Rights to Light and Air. 3 = = 
A.—Natural Rights to the flow of Light and Air. .— — 
Every owner or occupier of land has a natural — to so Light and T 
publici juris, — 
much light and air as come vertically thereto. — 
The right to the lateral passage of light and air over a — 
neighbour's land unobstracted by any act of his can only be — 
the subject of an easement, as already seen.’ — 
Light and air are publici juris ;^ each man is free to take == 
and use in the lawful enjoyment of his own property so much - A > 
light and air as come thereto. Fo» EE 4 
His neighbour's right is the same as his own, but these Neighbours — 
rights of enjoyment are mutuaily qualified, for neither owner oat aie mute acd 
can prevent the other from making such lawful use of his land e» qm — 
as he pleases. å 8. . em 
Herein lies the distinction between the right to light and Distinguish 
able fro 
air and the right to the flow of water in a ‘dalitied C haddek natural — 


and to the support of soil by soil. In the two latter cases the qud 


right, as will be seen, is unqualified. right of aop- aes 

The man who deprives his neighbour of the accustomed 
flow of water in a defined channel, or of the support to his 
land, infringes a well recognised right of property — he 
can prove an easement in justification. 

But the man who is deprived of light and air * the acts Ee 
of his neighbour, such as the erection of buildings, bas still the = .— — 
right to so much light and air as come to him, but he cannot —— — 
complain that they are less than before unless he on his side can — — 
prove this right mra easement to > the Ti ou ei and i ai. ~ ere 
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The nature and extent of these natural rights are suc- 


cinctly elucidated in the judgment of Branwell, L. J., in the 


case of Bryant v. Lefever.! His treatment of the subject is 
clear that it will be useful to give his own words? “ W 


then is the right of land and its owner or occupier? It is. 


to have all natural incidents and advantages, as nature would 
produce them; there is a right to all the light and heat that 
would come, to all the rain that would fall, to all the wind that 
would blow; a right that the rain which would pass over 
the land, should not be stopped and made to fall on it ; a right 
that the heat from the sun should not be stopped and reflected 
on it ; a right that the wind shonld not be checked, but should 
be able to escape freely ; and if it were possible that these 
rights were. interfered with by one having no right, no doubt 
an action would lie. But these natural rights are subject to 
the rights of adjoining owners, who, for the benefit of the 
‘community, have and must have rights in relation to the use 
and enjoyment of their property that qualify and interfere with 
those of their neighbours’ rights to usetheir property in various 
ways in which property is lawfully and commonly used. 

A hedge,.a wall, a fruit tree, would each affect the land 
next to which it was planted or built. They would keep 
off some light, some air, some heat, some rain, when coming 
from one direction, and prevent the escape of air, of heat, 
of wind, of rain, when coming from the other. But nobody 


. could doubt that in such ease no action would lie; nor will 
ps z it in the case of a house being built a having such conse- 


“quences. That is an ordinary and lawfül use of property, so 





.* much so as the building of a wall, or panua of a fence or 


ow 


E e. B —Natural Right to the Purity of Air 





(an orchard. = 


Cees man has a natural right to the purity of air coming 
to his s land. EL Mp. À 
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It is essential to the health of the community that u = Nu — 

should be so. ; £ P MAR 

Consequently private health is — of greater | im- — = — = 

portance than the public benefit.? 3 "ET - 

Bat it is not every pollution that will give a cause of action. Pollution — > = 

In some cases discomfort of itself is not a sufficient ground ApS “tm —— 

for relief? — — 

The question whether or not the Court will grant relief for Mere discom- —— 

fort, = 

mere discomfort largely depends on the aam of the locality — 

where the pollution complained of occurs. Mp pu — 

[n a town a man must accept the PONE which may | — 

arise from the necessary operations of trade in his vicinity, = | 

whereas in other localities he may not be liable to submit > Sa 
to it.* ——— 
[n any case, the discomfort must be such as to materially ds 


interfere with the ordinary comfort of human existence.* P 
The question whether such discomfort is or is not material 
must depend inter alia on the habits and circumstances of the  — 
person complaining of the pollution, the conditions of the climate — 
in which he lives, and the relative positions of the two proper- 
ties.’ 
What would not be material discomfort in England might 2 
very well be material discomfort in India, and rice rersá. | 
Walter v. Self? is an instructive case on this point. There mre v. 
the plaintiff, the owner of a dwelling house in a rural district, ~~ 
«complained of the barning of bricks by the defendant on his — — 
adjoining land which, though not dangerous to health, was so -~ 1 
offensive as to cause serious discomfort to himself and the —— NL 
inmates of his house. | | 
In the e circumstances of the. case the plaintiff was. held. . 
e "m —— for na "Y os 
d his fi i ima "y du du * 
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* Untainted" and *unpolluted ". air was. considered to 
mean not necessarily air as fresh, free, and pure as at the time 
of building the plantiff'* house, the atmosphere there was, but 
air not rendered, to an important degree, less compatible, or, at 
- least, not rendered incompatible, with the physical comfort of 
human existence, a phrase to be understood with reference to 
the climate and habits of England. 
The Court was forther of opinion ihat the pollution of the 
plaintiffs air, though not injurious to health, was none the less 
a nuisance to be relieved against in causing serious and material 
discomfort according to plain, simple, and sober notions amongst 
t * the English people. 
** Material * * Material discomfort’ means such discomfort as excludes 
discomfort.” any sentimental, speculative, trivial discomfort or personal 
annoyance, a thing which the law may be said to take no notice 
of and to have no care for." ! 
eters of The terms of the injunction granted in cases of pollution of 
erii um air usually are that the defendant, his servants, workmen and 
ER agents be restrained from using the subject of the nuisance in 
é- such manner as to occasion damage or annoyance to the 
i plaintiff? 


Part 11I.— Natural Rights in Water. 


It will be convenient to enumerate the headings under 
which it is proposed to divide this branch of the subject. 


— Ea —Natura] Rights i in Private Streams— | : 


ES 7-0) Gperally. «> | 









(2) Right of riparian proprietors to the use and consum p- 
, : Uon of water. | | 
— (3) Right of riparian ewe am to the purity of water. 
Ems S (4) Rights of riparian proprietors to protect their lands 
Eu E ~ from the operation of floods. — — 


- 


> e " 
^ am " " E - bas. E o . | 
[4 - ^ p A r * , É a ^ ^ ý , e * . à 


LI Po Lord Selborne in Fleming v. batt (1907), Le Dir Ms ee à 
(836), L. R., 11 App- Cas. at P. Whitworth (1871), 19 W. R., & 3G 

a v. Bedford (18:3), 71 Wal 449; and 

Walter v. See (1851), 3 DeG, & S., — Fleming v. Hala p (1886), L. Rit 
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B.— Natural Rights in Public Streams. — — 
.Natural Rights in Natural Lakes or Ponds. b — 
D.—Miscellaneous Natural Rights in Water. | = 
E.—Alienation of Natural Rights in Water. — 
F.— Disturbance of Natural Rights in Water and Remedies p 

therefor. PR 


A. Natural Rights in Private Streams. Š 
(1) Generally. SM 


Iu natural streams flowing past his land each riparian pro- Definition of © is 


prieter has certain natural rights. These rights were not rights rights in 
of ownership iu the water, but rights to the usufruct of the Tn 
water.' 
They do not depend upon a grant, but are jure naturae." 
Thus it has been said that natural watercourses are like ways 
of necessity.’ 
Natural rights in ** private streams " are limited to such oly ie — = p 
private streams as can be described as * Natural. ^* alstreams, — 
Upon the question as to what is a * Natural” stream the — 
correct view appears to be that a stream in order to be natural T: 
must flow at its source by the operation of nature, and in a 
defined channel.’ — 
All natural streams in order to be the subject of natural Natora! 


rights must flow in known and defined channels whether on he known ai 
























the surface of the land or under ground.’ — 

§ Woot v. Wiel (1819), 3 Exch, at rule. There is, however, an excep tion E 
p. 775; and seo Mae» v. Sill (1855), — to this rule in the case of the poi- A px = 
5 B. and Ad. at pP- 24 , Embrey v, Orra tion of water. Sce iafra (3) under — E = 

9 Rarstron v. Taylor (1855), 11 Exch. parity of water.” l — e 
at p. 382 ; Chasamore v. Richards (1859), 9 Seo Garai v. Martyn (1865), 19 C. B, N. — — 


7 H. L. C. at pp. 279, 382 . Covert of S.. 732; and I. E. Act, «7, explanation. | * ue 

Words v, Raja Lalaland Singh (1870), 9 Acton v. Blew elt (1843), 12 V, a Was » Pt. | 

B. W. R., 43. 328 ; Embrey v. Owes (1861), 6 Exch. — — E . 
CAR —— Fae tee me — ^ M 
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Amd it seems that nateral rights ean exist in intermittent, 
as well as permanent natural streams.’ ` 

It has already been seen that there are no natural rights 
im artificial <treams, bet in having down this broad distinction 
between matural and artificial streams it becomes important to 
ascertain what an artificial stream really is. 

The ease of (Gare v. Martyna? indicates that an artificial 
stream: is a stream which flows at its source by the operation 
ef man, whereas a natural <treem is a stream which flows at its 
source bv the operation of nature. 

As te this preposition there appears to be no doubt, but 


. petty 
D — what ix the deseription to be given toa stream which, natural in 


its inception and im its flow for a certain distance, is afterwards 
comteeted m a particular direction by artificial means? In 
these cirewmetanees can it be said to remain a natural stream 
et does it become an artificial stream ? 

The aethorities appear te shew that in sach a case the 
stream, if owing in a permanent channel under ground or 
en the «ertace, whether it be called a natural stream as being 
ome originally, or an artificial stream im regard fo the particular 
means employed, mast. be regarded as possessing the incidents 
of a natural stream, conferring similar rights, and imposing 
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The owner of the land on which the — stood collected nm 
the overflow into a reservoir and thenee conducted it by a | 
culvert to his mills which stood on the banks of the Irwell. 
Thereafter he sold the mill with all water rights to the plaintiff, 
and the plaintiff sued the defendant for obstructing the flow of 
water to his mill. 

[t was held that the plaintif could maintain the action 
and would at any time have been entitled to do so after the 
artificial construction whereby the stream hal been conducted 
to the mill on the ground that the proprietor of the mill then 
became possessed of the same rights as the proprietors on the - 
banks of a natural stream. | 

The conclusion arrived at by the Court appears to be that * 
the artificial operations resulted merely in the continuance of 
a natural stream and could not be held to divest it_of its 
former incidents. | 1 

Martin, B.. said: —* I am of opinion that if a proprietor — de 
in such a case expends his labour in cutting a course for the —— 
water, he acquires a right analogous to that which he would — 
have if that course had been a natural stream, and no distinction _ 
can be male between a natural stream and a water course made 
to drain land and to carry down the water to its natural | 
destination.” pr cam, codes 

In this case apart from any question of ownership of the — 
natural right, the enjoyment of the culvert for over twenty : 
years would have been sufficient to confer a right to the con- — 
tinuanee of the stream if it had been necessary to rely -— — 
In Nuttall v. Bracewell? Channell, B., said that he saw no —— = 
reason why the law applicable to ordinary ranning | * 
should not be applicable to a natural streami or ed of water — 
though flowing. in —— E — 
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, 


though it might be that the ease of an entirely artificial stream, 
as one flowing from a river, might be different. 

The principle established in these cases has been thought 
to be open to objeetion for the reasons pointed ont by Mr. 
3oddanl in his work on Easements! The question is of 
importance not only to the person claiming the right, but to 
other landowners, as Involving various considerations affecting 

` the rights and obligations attaching to the enjoyment of the 
stream. 

[t is impossible, however, to say that these considerations 
were not present to the minds of the learned Judges who 
decided the abovementioned cases and the foundation of 
their opinion seems to be that if à man expends his laboar in 
conmlucting a nateral stream through an artificial channel 
without thereby affecting the rights of other land owners, it is 
only reasonable that he should be taken to possess the same 
rights in that stream as in a stream flowing in a natural 
channel. 

Adise The effeet of an artificial stream flowing into a natural 
Seow g stream is to cause the former to become part of the latter as 
stream bé- — «oon - it reaches it? | 

- ena natara, Vi vi i š : " 
E Rights of ripa- ith regard to the rights of riparian proprietors in 
EE me —] streams it may be stated as a general proposition 

TRA 

streams. established both in England and in India that every riparian 
proprietor has, subject to similar natural rights of upper and 
lower proprietors, the right to have water come to lim in its 













De ordinary and accustomed course, undiminished in flow, quantity, 
E and quality, and unaffected in temperature, and to go from him 
* witbont obstrnuetion.? 

ho Bre. 778 fth ed., m. 77. ` (ISH); L. R., 27 Ch. D. at p. 130; Joka 
EXAM. ^ 9? Hed v. Wer! (1849), 3 Exch. Yoshy & Co. v. Banter bisillerq Co, 
EE atp 779. — (4893), App. Cas., 691; Seith Monoour 

E a ees e Witt ©. dererd (1823), 1 Sim. and Hosein v. Kashya Lal (1865), 3 W. R., 
— no ^ Stn. 190; Mem v. Mill (1833), 5 B. 218 ; Corrt of Wards v. Raja Leclalasd 
EM oe Ad, 1s 2Nev. and M., 747; Em- - Singh (1870), 13 W. R., 43; Baboo Chamroo 
. COREL S duvy v. 1), 6 Exch... 253; Miner — Soph v. Mallick Khyrub Akmed (1873), 
Esos Se c um. Wider ,12 Moo. P. C., 156; 18 W. R525; Debi. Persad Singh vw. 


v. Rickards (1850), 7 H, 1. C. Jogaath Singh (1897), E. L- R., 24 Cah, 
Dou Co. SPEC" C); Sangiti v. Sundaran (1807). 
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Thus, as was said by Baron Parke in Embrey v. Owen, Embrey v. — 
while referring to the right of a riparian owner in the water "^ — 
flowing past his land, ** The right to the benefit and advantage — 
of the water flowing past his land, is not an absolute and — 
exclusive right to the flew of ali the water in its natural state — 
2o. « 0. « bnt it is a right only to the flow of the water, | 
and the enjoyment of it, subject to the similar rights of all the = 
proprietors of the banks on each side to the reasonable enjoy- E 
ment of the same gift of Providence." | — 

Rights as to the enjovment of water will be considered — 
hereafter in connection with its reasonable use and consump- <7 
tion by a riparian proprietor as it flows past bis land.* — 

Every riparian proprietor has the same rights and is under Relative posi- — 
the same obligations as his ¢o-proprietors, whether he be a pro- SE mea E 
prietor at the sóurce or at the end of the particular stream, or an °™ _ — 
intermediate proprietor.” — 

If this be the law as between upper aud. lower riparian — 
proprietors, what is the law as between opposite riparian pro- ` * — 
prietors 2 — 

Where the two sides of a stream belong to different ES 


proprietors the presumption is that the ownership of each 
extends usque ad medium filum aquae.* 

The soil of the bed of the river is not the common property 
of the respective owners, but is considered to belong to each in 
severalty up to the middle line.* - 

This being the rule of ownership as regards the soil of the 
stream or river it remains to be seen w bat are the principles 
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I. L. R., 20 Mad., 279; Naruyan v. ^ 9 See ‘afra under ** Righta of riparian’ — 
Keshar (1893), I. L R., 23 Bom., 506; proprietors to the use and consumption T) 
and »* I. E. Act., = 7, ill. (4). Asto of water." | — 
the right of riparian proprietors to have ° Bs a y. Hovitrd. (1933), 1 md * Bee 


the water coming to | unaffected in 
temperature ~ce Vr EM ve 
Mill; John Young & Co « Bankier — 


Distillery Co : Ormerod * — — 
Joint Stock Mill Co, (189), Fe RN. 
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' which regulate the use or enjoyment of the water by the 
respective owners, | 

The respective rights and obligations of opposite proprie- 

tors in the use and enjoyment of the water of a stream or 

non-tidal and  non-navigable river flowing between their 


- respective proprietors were considered and cefined bw the 
House of Lords in the important case of Beckett v. Morris. 
Dicit v. In that ease the appellant and respondents were owners 
orit, 


of property directly opposite each other on the banks of a river. 
It was agreed that the, appellant should build into the alreus 
up to a certain fixed point and the appellant in. pursuance of 
such agreement proceeded so to build, but as the direction of 
the building operations extended beyond the point agreed upon, 
the respondents applied to the Court of Session in Scotland for 
a suspension and interdict against him and brought an action to 
have it declared that he had no rights to erect buildings on the 
solum of the river beyond a particular red line. 

The case eventually came up to the House of Lords, and 
the decision of that tribunal established the following import- 
ant principles :— — 


(a) Neither of two opposite riparian proprietors is entitled 
to use the stream or river in such a way as to inter- 

> fere with its natural flow.? 
EA — 23 He cannot even protect his land from inundation if 
. . the means employed for such protection causes 


> 


— aetual injury to the property of the — pro- 

e pa : Ve * Eaton: 

— — (e) An obstruction to the EREE A stream i is an injury 

f of which the Courts will take notice even though 
—— immediate Jaumge tannot = described or actual loss 
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— * 2 (1866) L. R., 1 Se. App.. a7. P cy | See also Alt.-Genl. v. Eari of Lonsdale — Eo 
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complaining proves no right or easement to have the water 
flow in its accustomed manner or any sensible alteration of 
the flow of the water, a suit for the removal of the encroach- 
ment will not lie.! 


(2) Right of Riparian Proprietors to the use and consump- 


tion of water. 


The rule that every riparian proprietor has a natural riglit Extent of tho 
that the water coming to his land shall be undiminished in "25t- 
quantity is subject to the qualification that other riparian pro- 
prietors may, for certain purposes, and under certain conditions, 
make a reasonable use of the water. 

According to the civil law and the old English authorities 
flowing water was said to be publici juris? 

This gave rise to a misconception of the extent of the right 
to use and consume flowing water, and it was asserted that if 
flowing water was publici juris, the first appropriation of it 
to any useful purpose gave the person appropriating it a title 
against other riparian owners so as to deprive them of the bene- 
fit of the natural flow of water unless they had already made a 
beneficial use of the stream. 

This misconception was corrected by two very important Mason v. 
cases, Mason v. Hill’ and Embrey v. Owen,* in which it was vy. uae. 
successively laid down by judges of great eminence that 
flowing water is publici juris, not in the sense that it is bonum 
„vacans to which the first occupant may acquire an exclusive 
"right, but in the sense only that all may reasonably use it who 
have a right of access to it, and that none can have property 
in the water itself except in the particular portion which he 
may choose to abstract from the stream and take into his pos- 
session, and that, during the time of the possession only. ` 

And in Orr Ewing v. Colquhoun* Lord Blackburn pointed Orr Emi»g v. 
out that the case of Mason v. Hill has settled the law thata  ~ 


3 Kali Kiseen Tagore v. Jodoo Lall * (1833) 5 B. & Ad. 3. 
Mullick (1879), 5 C. Le R. (P. C.), 97. * (1851) 6 Exch., 353. 
9 See Mason v, Hill (1833), 5 B. & Ad., * (877) L R, d App. Cas, at p. £54. 
1; Embrey v. Oven (1851), 6 Excb., 353. | — 
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riparian proprietor has, as incident to his property in the land, 
a proprietary right to have the stream flowing past his land 
flow in its natural state, neither increased nor diminished, and 
this quite independently of whether he has yet made use of it, 
or to use a former phrase, appropriated the water. And the 
statement of the law by Lord Kingsdown in Miner v. Gilmour! 
points to the same conclusion. Since these decisions the dictum 
of Tindal, C.J., in Liggins v. Inge that flowing water is publici 
juris giving the first person who appropriates any part of it 
flowing past his own land to his own use, the right to the use 
of so much as he thus appropriates against any other, can no 
longer be regarded as law.? 

What is the test of reasonable user must depend upon the 
circumstances of each case,? but in no case must the user be 
such as to infringe the rights of other riparian proprietors.* 

What amounts to an infringement is a question which will 
be discussed hereafter.* 

The law relating to the use and consumption of water is 
perspieuously stated in Kent's Commentaries? and as this 
statement of the law was adopted by the Court in Embrey v. 
Owen,’ it will be useful to reproduce it here. 

* Every proprietor of lands on the banks of a river has 
naturally an equal right to the use of the water which flows 
in the stream adjacent to his lands, as it was wont to run 
(currere solebat), without -diminution or alteration. No pro- 
prietor has a right to use the water to the prejudice of other . 
proprietors, above or below him, unless he has a prior right 
He has no 
property in the water itself but a simple usufruct as it passes 





3 (1858) 12 Moo. P. C., 158. 158: Sindon Waterworks Co. v, Wilis 


- . 9 See per Cave, J., in Ormerod v. Tod- 
= _morden Joint Stock Mill Co. (1883), L. R., 
a | 11 Q. B. D. at p. 161. 

» * Embrey v. Owen, and see Ormerod v. 
Ead ~- Todmorden Joint Stock Mill Co. (1883), 
L. R., 11 Q. B. D. at page 168. 


Miner v. Gilmour (1858), 12 Moo. P. C., 





= * Mason v. Hill; Embrey v. Owen ; 


and Berks Canal Nae. Co, (1875), L R., 
7 H. L. 697, 
5 See infia under *‘ Disturbance of 
Natural Rights in water and — "- 
therefor." ac 
© 3 Kent's Comm, det, 52, p. e». ES 
et pT- 
7 (1851) 6 Exch. at p- 369 
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along. * Aqua currit et debet currere' is the language of 
the law. Though he may use the water while it runs over his - 
lind, he cannot unreasonably detain it or give it another 
direction, and he must return it to its ordinary channel when 
it leaves his estate." Withont tbe consent of the adjoining 
proprietors he cannot divert or diminish the quantitv of water 
which would otherwise descend to the proprietors below, nor 
throw the water back upon the proprietors above, without a 
grant, or am uninterrupted enjoyment of twenty years, which 
is evidence of it. This is the clear and settled doctrine on 
the subject, and all the difficulty that arises consists in the 
application. The owner must so use and apply the water 

to work no material injury or annoyance to his neighbour 
below him who has an equal right to the subsequent use of the 
same water ; nor can he by dams or any obstruction cause 
the water injuriously to overflow the grounds and springs 
of his neighbour above him. Streams of water are intended 
for the use and comfort of man ; and it would be unreasonable, 
and contrary to the universal sense of mankind, to debar 
every riparian proprietor from the application of the water 
to domestie, agrieultural, and manufacturing purposes, pro- 
vided the use of it be made under the limitations which have 
been mentioned, and there will, no doubt, inevitably be, in the 
exercise of a perfect right to the use of the wnter, some 
evaporation and decrease of it, and some "variations in the 
weight and velocity of the current. But de minimis non 
curat lex, and a right of action bg. the proprietor below would 
not necessarily flow trom such consequences, but would depend. 
upon the nature and extent of the complaint or injury or the ian: 
manner of using the water. All that the law requires of the — * 

party, by or over whose land a stream passes, is that he should 

^ use the water in a reasonable manner, and so as not to destroy, — 

or render useless, or mate i | 





Ordinary and 
extraordinary 
use of water. 


AMiner v. 
(sol mori, 
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stream. He must not shut the gates of his dams and detain 
the water unreasonably, or let it off in unusual quantities to the 
annoyance of his neighbour. Pothier lays down the rule very 
strictly that the owner of the upper stream must not raise the 
water by dams, so as to make it fall with more abundance and 
rapidity than it would naturally do and injure the proprietors 
below. But this rule must not be construed literally, for that 
would be to deny all valuable use of the water to the riparian 
proprietors. It must be subjected to the qualifications which have 
been mentioned, otherwise rivers and streams of water would 
become utterly useless, either for manufactories or agricultural 
purposes. The just and equitable principle is given in the 
Roman Law : sie enim debere quem meliorem agrum suum facere, 
ne vicini deteriorem faciat." 

From this statement of the law it will be convenient to 
consider the use of water by riparian proprietors from two 
points of view. 

First.—From the point of view of what may be called 
the ordinary use of water. 

Secondly.—From the point of view of what may be 
called the extraordinary use of water. 


This division of the subject was made in the well-known 
case of Miner v. Gilmour,! where Lord Kingsdown in delivering 
tue judgment of the Privy Council used the following 
language :— 

* By the general law applicable to running streams, every 
riparian proprietor has a right to what may be called the 
ordinary use of the water flowing past his land, for instance, to 
the reasonable use of the water for his domestic purposes and 
his cattle, and this without regard to the effect which such use 
may have, in a case of deficiency, upon proprietors lower down 
the stream. 








* (1858) 12 Moo. P. C., p. 156. the judges, but it was unnecessary to 
$ The correctness of this doctrine — decide the point, as the Court found the 
was questioned in the. case of Lord defendant bad not taken an unreasonable 
Norbury v. Kitchin (1863), 3 F. & F., quantity of water, Lord Kingsdown's. 
292 ; 9 Jur. N. S., 132, by a majority of view of the law was however distinctly 
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* But, further, he has a right to the use of it for any pur- 
pose, or what may be deemed the extraordinary use of it, 
provided that he does not thereby interfere with the rights of 
other proprietors, either above or below him. 

‘ Subject to this condition, he may dam up the stream for 
the purpose of a mill, or divert the water for the purpose of 
irrigation. 

'* But he has no right to interrupt the regular flow of the 
stream, if he tnereby interferes with the lawful use of the water 
by other pfoprietors, and inflicts upon them a sensible injury." 


(a) The Ordinary Use of Water. 


It may be taken as settled law that every riparian pro- Ordinary use 
prietor has an unqualified right to the use of the water flowing * "*'*r- 
past his land for washing, drinking, and domestie purposes, 
and for his cattle, and for such purposes he has a right not 
only to the use, but also to the consumption of the water.! 


(bh) The Extraordinary Use of Water. 


It is in this branch of the subject that difficulties arise, Extraordinary 
for though the doctrine is undoubted that a riparian proprietor ~” aw eth 
may use “the water flowing past his land for extraordinary pur- 
poses, such as those of agriculture, irrigation, and manufac- 
ture, provided the nser be reasonable,’ it is the impossibility 
of defining precisely the limits which separate the reason- 
able and permitted use of the stream from its wrongful appli- 
cation that creates difficulties in cases connected with the 
extraordinary use of water. 

The question of reasonableness must in all such cases be a Question of 
question of degree to be determined by the particular cireum- —— 





approved in Lord Norbery v. Kitchia by 
Martin, B., and in .V»wftoll v. Bracewell 


Miner v. Gilmour (1858), 12 Moo. P. C., 
131; Swiadon Waterworks Co. v. Wilts 











(1866), L. R., 2 Excb., pp. 9, 13, by aad Berks Canal Nav. Co. (1875), L. R., — 
Martin, B., and Channell, B., and Pol- 7H.L.,697. - — — 
lock, C. B., and if may now be taken as 9 Embrey v. Osten i AF ini v. Gilmour ; — 
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sianem of cach case, the extent of tin estato and the natsi 
and purpose of the user." 

In America, a very liberal ase of the water, for the pur- 
poses of irrigation and for carrying on manufactures, has. 
been allowed. In France, also, the right of the riparian pro- 
prietor to the use of water is not strietly construed. He may 
wse tt “en fom póre de famille, à son plus grand avantage.” 
He may make trenches to conduct the water to irrigate bis 
land, if he return it with no more loss than that which the 
irrigation cavsed.* 

In England it is not clear that a user to that-extent 
wouki be permitted ; nor wouhi it /» every case be deemed 
a lawful enjoyment of the water, if it was again returned into 
the stream or river with no other diminution tban that which 
was cansed by the absorption and evaporation attendant on the 
irrigation of the lands of the adjoining proprietor’ As Baron 
Parke said in Andrey v. Oren. “This must depend upon the 
circumstances of each case. On the one hand it could not te 
permitted that the owner of a tract of many thousatd acres of 
porous soil, abutting on one part of the stream, could be permit- 
ted to irrigate them continually by canals and drains, and so 
cause a serious diminution of the quantity of water, though 











purpose; on the other hand, one's common 


by supposing that a riparian owner 
a watering pot into into the stream in order to water 
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inconsiderable as not to form. a subject of complaint by the 
lower riparian proprietor, and the water must be restored after’ 
the object of irrigation or other work is answered, in a volame 
substantially equal to that in which it passed before. à 
Special cirenmstances such as the development of trade in Special cir- — 
the neighbourhood, and the use to which the water is put by T conealll 
adjoining owners, may convert an extraordinary use into an xtraendimary 
ordinary use, and make reasonable what might otherwise be use. 
unreasonable.! ^" 
Thus in Earl of Sandwich v. Great Northern Railway Bart & Send. 
wich v. A 
Company a railway company whose line crossed a stream in V. Ry. C 
the immediate neighbourhood of one of their stations, took 
water for supplying their engines and for the general purposes 
of the station. It was held that the company, as riparian 
owners, were entitled to take a reasonable quantity of water for 
their purposes, and that the quantity taken was reasonable! 
Further it is essential to a reasonable use of the water Purposes for 
that the purposes of agriculture, irrigation, or manufacture d EE 


to which the water may be applied, must be connected with the — 











tenement of the upper proprietor using the water.* riparian pe — 

Thus it has been held that a complete diversion of a stream the water. — 
for manufacturing purposes unconnected with the upper E = 
tenement, is not a reasonable use of water, and cannot be parce 





permitted! Any use ofthe water which involves a confis- · Rt — 
cation of the rights of the other riparian proprietors or an = 
annihilation of that portion of the stream which they require Lord Norberg — 
for their own purposes, is unreasonable and will not be *- Ks». 
permitted.* 

In every case the user must be directed to purposes of User must bo 
utility to the riparian estate. ~ 
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! Ormerod v. Todmorden Joint Stock * Ibid. - 
M il Co, (1883), I. L. R., 11 Q. B. D. at 9 Swindon Waterworts Co, v. Wilts 
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Thus in Lord Norbery v. Kitchin! it was ruled that the 
defendant had no right to abstract water from the stream 
flowing past his land for the purpose of forming an ornamental 
pond. 
The law of India does not differ from the law of England 
m relation to the rights of riparian proprietors to the use 
of water in natural streams.’ 

In India as in England the natural right in the water 
ts not a right of ownership or a right to the exclusive use 
of the water, bet a right of usufroct for all reasonable 
amd legitimate purposes, not materiallv interfering with an 
equally beneficent enjoyment of the water by other riparian 
proprietors.* 

What is a reasonable or unreasonable use of the water 
is a question of fact to be determined by the particular 
circumstances of the case.* 

In Perumal v. Ramasami Chetti* it was decided following 
the English law that riparian proprietors are entitled to use 
amd consume the water of the stream which their land adjoins 
for drinking and household purposes, for watering their cattle, 
lor irrigating their land, and for purposes of manufacture, 
subject to the conditions (a) that the use is reasonable, (5) that 
it is required for their purposes as owners of the land, and (c) 
that it does not destroy or render useless or materially 
diminish or affect the application of the water by lower 
riparien proprietors in the exercise of their rights. 





* (1863) 3 F. & FL, 299; 9Jur. N.S, v. Sesi Dasrath (1878), 7 Bom. B.C., 
| 2090 (212); Peramal v. Ramaeeni (1887), 
I. lL. R, 11 Mad., 16; Del. Pershad 
Magh v, Joymath S ngh; Sangih v, 
Swnd^ram (1897), I. L. R., 20 Mad., 279; 
ANarewrn v, Keshar. 

* Court of Wards v. Rajah Leelalund 
Singh ; Perumal v. Rammumi ; Deli Per- 
shad Singh v. Joynath Singh; Narayan 
v. Arshae, This is a question which a 
Marmlatdar bas jurisdiction to decide in 
Bombay under Bombay Act IH of 1876 
s. 6, Narayan v. Keshar. 

è (1887) I. L. R., 11 Mad., 16. 








In connection with the important subject of irrigation, the e Pershad 
limits within which a riparian proprietor may use the water of Fornath Siagh. 


a natural stream flowing through or past his land have been 
recently clearly defined by the Privy Council in the case of 


Debi Pershad Singh v. Joynath Singh! on appeal from the : 


Caleutta High Court. 

In that case the appellants who were the plaintiffs in the 
first Court and proprietors of a mehal including three mouzahs 
through which a hill stream or nullah ran, claimed the right to 
divert the water of the stream for the purpose of irrigation, 
and store so much on their land as they required for such 
purpose, leaving the surplus, if any, for the use of the proprie- 
tors below. It was held by the Privy Council that the law 
gave no such right. Lord Watson in delivering judgment said:* 


** The right of a riparian proprietor to divert and use water for ` 


the purpose of irrigation is certainly not understated in the 
plaint. The right claimed by the appellants in the first 
conclusion is not less broadly asserted in the body of the plaint, 
and is neither more nor less than a right on the part of an upper 
proprietor to dam back a river running through his land, and 
to impound as much of its water as he may find convenient 
for the purposes of irrigation, leaving only the surplus, if any, 
for the use of the proprietors below. - 

In the absence of a right acquired by contract with the 
lower beritors, or by prescriptive use, the law concedes no 
such right. The common law right of a proprietor, in the 
position of the appellants, is to take and use, for the purpose 
of irrigation, so much only of the water of the stream as can 
be abstracted without materially. diminishing the quantity 
which is allowed to descend for the use of riparian proprietors 
below, and without impairing its quality. What quantity of 
water can be abstracted and consumed, without infringing that 
essential condition, must in all cases be a question of circum- 
stances, depending mainly upon the size of the river or stream, 
and the proportion pd the water abstracted bears to its . 
entire volume.” 
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(3) Biss of Riparian Proprietors to the purity of water. 


The pollution of a stream, whether natural ! or artificial, * is 
am infringement of the natural right to the purity of water, 
upon the principle that no one is entitled to cause polluted 
water to flew to his neighbour' premises without having 
special right to do so. 

r- ^ * In Hiodotinson v. Ensor Blackburn, J., said, ** I take the 
. law to be as stated in Zewamt v. Goldiwin,* that you must not 
injere the property of your neighbour, and consequently if 
ith is created on any man's land, then, in the quaint lan- 
guage of the report in Salk., 361, ‘he whose dirt it is, must 
keep it thet it may not trespass, ™ 

Tt will be noticed that the right to the purity of water in 
artificial streams furnishes an exception to the general rules 
that rights in artificial streams must be founded on the ownership 
of easements amd that natural rights are confined to natural 
streama $ | 
— v. In. Wisky v. Lairo the plaintiff, who wasa licensee of a 
Canal Company for the purpose of using the water of the 
eanal im order to supply his steam engines and boilers, sued 
= the defendant for polluting the water and thereby causing 
— imery to the said steam engines and boilers. In giving judg- 
x ment for the plaintiff the Court of Exchequer appears to 
a have aceepted the proposition that whatever the nature of a 
— stream, a riparian proprietor entitled to the use of its water 
Ec has also the natural right that his neighbour shall not pollute ~ 
it." : 


















This view was not dissented from in the Court of 
Chamber.’ | 

It js not necessary to consider here the question of distarb- 
ance of anstatai rights to the parity of jer, as that subject 











+ Wad v. Weed (1849), 3 Exch., 748; — * 2 La, Raymond, 1089 ; Salk. 21, 360; 
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has already been discussed in connection with “ Nuisances’ and 
at the beginning of this chapter.? E-— 


(4) Right of Riparian Proprietors to protect their lands from — 
the operation of floods. — 


Riparian proprietors are entitled to protect themselves Extent of the — 


— — 











against the water of à stream or river rising in flood and over- ex = 
flowing their lands, provided they do not thereby cAuse any as 
injury to the lands and property of other riparian proprietors. — 
This is a qualification of the rnle that where there is a = 
natural outlet for natural water no one has a right for his own E 
purposes to diminish it.* == 
B.—Natural Rights in Public Streams, | = 

Subject to the publie right of navigation riparian pro- Sub Subject ie al — 
prietors have the same rights and liabilities and the same P — 
remedies for the infringement of those — iv publie, "x = 





gable, and tidal rivers as in private rivers.* Revo similar — 

An important authority for this proposition is the case of ————— * — 
Lyon v. Fishmongers Company * in the House of Lords. eec —— 

When the case was before the Court of Appeal the Lords PX v. 
Justices appear to have thought that the natural rights possess- Cv. 
ed by a riparian proprietor, as such, on a non-navigable river, 
are not possessed by a riparian proprietor on a navigable river, 
and that the latter's right of complaint in case of interference 
with the river was only as one of the public, for a nuisance or 
an interruption to the navigation. 

But this view did not commend itself to the House of 
Lords. In the latter tribunal Lord Chancellor Cairns in the 
course of his judgment demonstrates that the difference as 
regards the enjoyment of natural rights must be between rivers 























| See supra, Chap. IV, Part I, A. hy le Br Sak, 4165. 
9 See supra, Part], under Principles — * id v. Londea aad N-W. Ry 
applying to disturbance of Natural — Co; Imam Ali v, Porexh. Mundat, — 
Rights." 5 AU-Gen. v. Lord Lonsdale: (1863), — 
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which are navigable and those which are not, and not between 
tidal and non-tidal rivers, since on a navigable river a riparian 
owner has, superadded to his riparian rights, a right ofenavi- 
gation over every part of the river, whilst on the other hand, 
his riparian rights must be controllel in this respect, that 
whereas in a non-navigable river, all riparian owners might 
combine to divert, pollute, or diminish the stream, in a navi- 
gable river the public right of navigation would intervene and 
prevent this being done. 

And says the Lord Chancellor “ the doctrine would be a 
serious and alarming one, that a riparian owner on a public 
river, and even ona tidal public river, had none of the ordi- 
nary rights of a riparian owner, as such, to preserve the 
stream in its natural condition for all the usual purposes of the 
land ; but that he must stand upon his right as one of the 
publie to complain only of a nuisance or an interruption to 
the navigation." 


C.—Natural Rights in Natural Lakes or Ponds. 


Under the Indian Easements Act,’ riparian proprietors 
have the same rights in natural lakes or ponds into or out of 
whieh a natural stream flows, as in natural streams. 


~ D.—Miscellaneous Natural Rights in Water. 


It will be remembered that natural rights in water do 
not come into existence so long as the water does not flow in 
known and defined channels whether on the surface or under- 


ground.’ 
. Water confin- Hence water confined in a well or tank, though the subject 
ed in well or . . : : A x 
tank. of ownership, gives no natural right as against adjoining 


owners that it shall not by anything lawfully done on their 
land be drawn off or that the percolation of water to such well 








— or tank by which it is supplied shall not be interfered with.* 
3 S. 7, ill. (A). * Acton v. Blundell (1843), 12 M. & 
— 9 See supra, Part IJI, A (1). W., 324; se this case fully set out in 
— 9 Race x. Ward (1855) 4 E. & B., Chap. III, Part IH, C, 
— . 702; 94 L. J. Q. B., 153. 








Similarly a landowner who for the. purpose of working Percolation. 
his mill, or for other purposes, uses water derived from perco- - 
lations has no right of action against his neighbour if the 
latter in the lawful enjoyment of his own property does : 
or ciuses anything to be done which diminishes or stops such E 
percolations.! The corollary of these propositions is that the  - 
owner of land containing underground water, which percolates 
by undefined channels and flows to the land of a neighbour, 
has the right to divert or appropriate the percolating water 
within his own land so as to deprive his neighbour of it.? 

The motive of the act of drawing the water away or Motive in 

ra water 
stopping the percolation is immaterial, for no use of property away or stop- ~ 
which would be legal if due to a proper motive can become e aren 
illegal because it is prompted by a motive which is improper or terial. 
even malicious.® 

It is the act, not the motive for the act, which must be 
regarded.‘ 

Further every landowner has a natural right to collect E 

collect and 
and retain within the limits of his own land surface water not retain surface ~ 
flowing in a defined channel.* «ea >=. 

The general rale allowing a landowner to divert or appro- Exception to 2i E 


priate within his own land, without regard to his neighbour, rona a 75 


water percolating or flowing in undefined channels is subject — — 
to one exception, which arises where the water diverted or water. a 
appropriated gives to a stream flowing in a defined channel 
above the surface of the ground a support which, if withdrawn, — 
would canse the stream to disappear or become considerably — 


diminished. 
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, — v. DBlendel ; Chasemore v. Ri- vw. Ramabotham (1855), 11 Exch., 602 ; 25 
chords (1859), 7 H. L. C., 349; and ae L. J. Exch, 115; Mayor of Bradford v. 

Chap. HT, Part HI, C; Meyer ef Brod: Pickles (1895), App- Cas. 587; 64 L. J. 
ford v. Pickles (1895), A. C., 587; 64 L. Ch., 759 ; Buns Sahoo v. Kali Perskad 





















J. Ch.. 759. (1870), 13 W: R., 414 ; Robinson v. Ayya 
* (ania: 0. bhai: Mayor of aequom ee 
Bradford v. Picklzs. |»... C at p. 46; Hari Mohun Thaker v. — 
. Mayor of Bradford v. Pickles, ~ Kisa Sundari (1884), I. L. R., 11 Cal, 
_ 52; Perumal v. Ramasami | h Re y 
Sr maine — LE Ahe? * 








This was decided in the case of Grand Junction Canal 


"OU ea Cauca! Co 


= s Sese. Company v. Shugar! where Lord Hatherley, L. C., in giving judg- 
E ment said : “ As far as regards the support of the water, all one 
— can say is this : I do not think Chasemore v. Richards, or any 

| " other case, has decided more than this, that you have a right to 
= all the water which you can draw from the different sources 
E which may percolate underground ; but that has no bearing at all 


RECS on what you may do with regard to water which is in a defined 
= channel, and which you are not to touch. If you cannot get at 
— the underground water without touching the water ina defined: 
— surface channel, you cannot get at it at all. You are not 
RTT by your operations, or by any act of yours, to diminish the 
OM water which runs in this defined channel, because that is not 
— | only for yourself, bat for your neighbours also, who have a 


S clear right to use it, and have it come to them unimpaired in 
x quality, end undiminished in quantity. 
— This ease, while providing an exception to the general rule 
— above stated, supports the proposition that every riparian pro— 
prietor has a natural right that water flowing past or through 
3 his land in a defined channel shall not be diminished by the 
removal of underground water.? 
— cub Not only has every landowner a natural right to collect 
ex ` and retain within the limits of his own lind surface water not 
flowing in a defined channel,’ but he has also the right to draw 
it off onto his neighbour's lower lands * or put it to whatever use 
he pleases, agricultural or otherwise.* 

But though there is a natural right of drainage from 
higher lands to lower lands of water flowing in the usual 
course of nature and in undefined channels, there is no obliga- 























' (1871) * R. ; 9 Ch. App., 485. at p. 46; Kopil Pooree v. Manick Sahoo 
E "U 2 At.p..4S7. = . (1873), 20 W. R., 287; Subramaniya v. 
E (9 See Supre. | Ramachandra (1877), I. L. R.. 1 Mad., 
E -4 Smith v. Kenrick (1849), 7 C. B. at p. 235; Imam Ali v. Poresh Muadul (1832), z 
5 - 586: Rawstror v. Taylor (1855), 11 Exch., 1. L. R., 8 Cal, 463; and see thel. E. Bel 
EN — 369; 25 L. J. Exch.. 33; Broadbeat v. Act, &. 7, ill, (ë). 2 
? E — | Ramsbotherin (1856), 11 Exch., 602; 25 L.J. $ Rawstron v. Taylor ;~ Broadbent »- 


Exch., 115; Chasemore v, Richards(1859), — Ramsbotham ;. Chasemore v. "Rickards; * 
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tion upon an adjoining landowner to submit to an artificial | — 
discharge of water from his neighbour's lands, unless, as has a 
been seen, he is bound by an easement to do so. 

It is the natural right of every landowner to defend his Natural ri ght 





land from injury by the sea whatever result the exercise of from — L 
such right may have on his neighbours.? by sea. 


— 


-— 





- his rule was established in the case of The King v. Com- The King v. — 
missioners of Sewers for Pagham? In that case the Commis- t? Brocri Ra -— 











sioners acting bonà fide for the benefit of the objects for which 7“? = = 
they were appointed caused certain defences to be erected — 
against the inroads of the sea with the result that it flowed — 
with greater violence against and injured the lands of the — 
adjoining proprietor. It was held that they could not be — 
compelled to compensate the adjoining proprietor or erect new — 
works for his protection, for all owners of land exposed to the — 
inroads of the sea, or Commissioners acting on their behalf, = 
wave a right to erect such works as are necessary for their own E 
protection, even although they may be prejudicial to others. — — — 

It is apparent that in this respect there is a difference = 


between the rights of landowners on the sea-coast aud ripa- 

rian owners, the latter, as will be remembered, being restricted 

in their right of self-protection to such operations as will et 
cause injury to other riparian owners.* 

That this unqualified right has been given to — 
proprietors is due to th» reason that the sea is considered a 
common enemy, against which all proprietors of lands on the 
seashore have a common right of defence. Thus if one pro- 
prietor is injured or likely to be injured by the means of pro- 
tection adopted by another proprietor, his remedy is in his own 
hands, and he can, if he choses, adopt similar means of proe | — 
tion against the inroads of the seas | — Be «So PE —— 


E. sx Tz 





3 See Arkeright v. Gell (1899), 5 Mw * Supra, Part III, A (1) and (4), dad et - — po 
& W., 203, and Chap III, Part HI, D. ED Earl. Mr rae — ue 

3 The King v. The Pagham E L — ae ne 3 
miners (1828), 8B. and C., 356; The- 
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The natural right to the purity of water exists not only 
in case of streams flowing in a defined channel, but also in 
case of water trickling over the surface of land or percolating 
through the soil. , 

The case of Ballard v. Tomlinson, which is an authority 
for this proposition, has already been considered in connection 
with the easement to pollute water, and need not be further 
referred to here.? 


E.— Alienation of Natural Rights in Water. 


It appears at one time to have been a matter of doubt as 
to what was the position of a grantee or licensee of a riparian 
proprietor, who, retaining his riparian property, assigns to the 
former his natural rights in the water flowing past his land. 

In Whaley v. Laing? the point for decision turned prin- 
cipally upon the construction of the pleadings, but reference 
to the opinions of the Judges of the Exchequer Chamber * 
shows that they considered it very doubtful whether the licensee 
of a riparian proprietor could maintain an action for the pollu- 
tion or diversion of the water founded on a right to the water. 

Since the judgments in Whaley v. Laing it has been clear- 
ly established that an alienation by a riparian proprietor of 
his natural rights in water as apart from his riparian property 
is valid only as between the grantor and the grantee, and gives 
the latter no right of action as against other persons for an 
infringement of them. * 

If such an alienation gives rise to no liability on the part 
of third persons, it clearly confers no rights as against other 
riparian owners so that any user by the grantee which sensibly 
affects the flow of water by the lands of such other owners is 
wrongful and will be restrained.® 





* (1885) L.R., 29 Ch. D., 115. (1864), 3 H. & L., 300; Ormerod v. Tod- 


$ See Chap. LII, Part III, F. (1). .. morden Joint Stock Mill Co. (1883), L. R., 
* (1857) 2H. & N., 476; 3H. & N., 11Q. B. D., 155. « 
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5 Stockport Water Works Co. v. Potter 
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The law is clearly stated by Pollock, C. B., in The The Stoclport 
Stockport Waterworks Company v. Potter as follows —1 Co. v. Potter. — 


“There seems to be no authority for contending that a 
riparian proprietor can keep the-land abntting on the river the 
possession of which gives him his water rights, and at the same 
time transfer those rights or any of them, and thus create a 
right in gross by assigning a portion of his rights appurtenant. - 

It seems to us clear that the rights which a riparian pro- 
prietor has with respect to the water are entirely derived from 
his possession of the land abutting on the river. 

If he grants away any portion of his land so abutting, then 
the grantee becomes a riparian proprietor and has similar rights. 
But if he grants away a portion of his estate not abutting on the 
river, then clearly the grantee of the land would bave no water 
rights by virtue merely of his occupation. Can he have them 
by express grant? It seems to us that the true answer to this 
is that he can have them against the grantor, but not as to sue 
other persons in his own name for an infringement of them. 
The case of Hill v. Tupper? recently decided in this Court, is 
an anthority for the proposition that a person cannot create by 
grant new rights of property so as to give the grantee a right 
of suing in his own name for an interruption of the right by a 
third party. | 

In Ormerod v. Todmorden Joint Stock Mill Co., Bowen, Ormerod v. 

i a * 2 : ; : : Todmorden 

L. J., said :* ** Whether the original right of a riparian proprietor Joint Stoct 
to the flow of water is in virtue of his ownership of land upon EM 
the bank or his presumed title to the bed of the river usque ad 
medium flum, the only legitimate user by him of the water, other - 
than such rights as he may have acquired by prescription, is for - | 
purposes connected with his ordinary occupation of the land 
upon the banks. The right of. a riparian owner to the flow of 
water may, in this respect, possibly be compared to a right of 
common appurtenant for cattle levant and couchant upon land; 
this right cannot be aliened from the land ; whereas a right of =~ — 








- | D. 172, 
t At p. 326. (1883) L. R., 11 Q. B. D. at p. 177. 
p- | , Q. — e BEA ee 
* * - F. " d - — 
s 2 H. & C., mni. . Td to On CPL 5 ee ee 
- , | | * | — uarie EET v 
z3 ; — . rp Re uot OE ] a cv MER . - ¥ 
* Se g . - 3. 
å - . - ol pn T eve. dS 3 * v5 X E T 
M ^ a P ¥ M » , > ond - g * - " — 
- m ^M P; : "Y , rae. am 
" : Aa H — e 1^ d 2 E P - ] mx " o , 
SA tee ce n aane so SEN a A ee ME x nns m 
+ ~~ "A A Fag e ru 1 * > d Á à 2 f» * e. > m " 
aii í r j . e d LE LUE we A, p -- - 
» p A ~ 7... * * S - - — a — w^" 
" -S ea * me - "« r 
E * P y a A red > 
> & LU "e " .£ 7 í — 
p. ee SIME — di — 
`a pe mrs 4 * a. dae 
+ * e... ‘ ^ 3 í uw 
| 1 < — — — P dieci. 
P Ed - nd d ve ` ». =“ s. 
^. — Ly ay a, Wis "Wc 
4 , ^M V & aS à 
' F ^ a 5 
s a i N*. 
FC B e} "^". 4 * > * hr 
[4 J * é ] ar a” 
? s 4. MeV. . Y! "n 
y w 4 x 
g a e, "To 
F S 





Fa d ja DO 





common appurtenant for a number of beasts certain may be 


assigned." = 
No rule that There is no rule of law that a licensee or a grantee of. à 
— riparian proprietor of his natural rights apart from his riparian 
pex — property cannot take any water from the stream. 
water. He may take as much as he pleases provided he return it 
| undiminished in quantity and undamaged in quality, and if this 
be so, other riparian proprietors have no ground of complaint.' 
Definition of - The question arises as to what is a riparian owner. 
eo etor.” It may be said that a riparian owner is one who has the 
possession or ownership of the soil abutting on the stream or 
| river.? 
A ae V. In Nuttall v. Bracewell? it was decided that where a 
Bracewell. natural stream is divided into two branches, the owner of the 


land, through which the new course passes, is a riparian owner. 
The ground of the decision was that the new stream was a 
branch of the old one. 
Holler . In Holker v. Porritt* the Judges of the Court of Exchequer 
Porritt. * — 
appear to have acted upon somewhat similar reasoning, although 
in the Exchequer Chamber the judgment was affirmed on a 
different ground. 


— F.—Disturbance of Natural Rights in Watér and Re es 
m therefor. 


"s Though much has already been said concermig the 
_ disturbance of natural rights, both from the point of view — 
Pu EV nuisances and generally, the subj ect of natural rights in ces 

water is so important that this part of the chapter would 
scarcely be complete without some reference to tlie principles | 
which govern the disturbance of these rights and the remedies — 
which the law provides therefor. T = 
= _ The first question to be considered i is what is a disturbance | F 

in contemplation of law. z 
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In answer to this question, a disturbance of natural rights 
in water may be stated to be any act, or series of acts, which 
materially or sensibly diverts the water from its ordinary and 
accustomed course, or materially or sensibly diminishes it in 
quality, or materially or sensibly affects it in quality or tem- 


perature. 


This last has already been sufficiently considered in my 
it will be sufficient here to deal with the 


chapter on nuisances ; 


disturbance of natural rights arising out of the diversion and 
abstraction of water, and with the remedies for such disturb- 


ance. 


The first principle, therefore, to be remembered is that 
the act or acts causing the diversion or abstraction of water water must be 


must be such as to sensibly and materially affect the flow 
water or diminish it in quantity.' 


Cases of disturbance of these natural rights in water usually 
arise out of the particular use made of the water by one or 


more riparian proprietors, 


who, it will be remembered, are 


entitled in common with the other riparian proprietors to the 
reasonable enjoyment of the water. 


lt is only, therefore, for an unreasonable and unauthorised The unreason- 
use of this common benefit that an action will lie.” 


Stopping the flow of water by putting an embankment 757, right of 


across it,” diverting the water and impounding it in such a way ***'on- 


Diversion or 
diminution of 


of material. 


e and 


water 





- 


as to lead to its entire or almost entire abstraction,* are acts Acts of 





of disturbance against which the Courts will relieve by 
injanction. 
! Embrey v. Ov» (1851), 6 Exch., cases above cited. 


253; Swindon Waterworks Co. v. Wilts 
and Berks Canal Nar. Co. (1375), L. R., 
7 H. L., 697 ; SArith Moromor Homin t. 
Kavhye Lal (1365), 3 W. R., 218; Baloo 
Chumroo Singh v. Metlick Khyret Amid 
(1873), 13 W. R., 525 ; Debi Parsad Si 
v. Jownath Singh (1897), I. Le R , 24 Cal., 
865 (P. C.) ; Narayam v. Kesher (1898), 
Í. L. R., 23 Bom., 508. 

9 Embrey v. Owen, and » the other 


9 Sheikh Mouoowr Homes v, Kanhya 
Lal (1865), 3 W. R., 218 ; Baboo Chumroo 
Singh v. Mullick Klorret — (1873), 


13 W. R., 525. 


5 Swindon Water — 
and Berks Canal Nav, Co, (1875), L. R., 7 
H. L., 697 ; Debi Pershad Singh v. Joy- 
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In the disturbance of these natural rights there are two 
grounds upon either of which the party injured is entitled to 


the intervention of the Court. These grounds are :— 
(1) Any invasion of the right causing actual damage.' 
(2) Any invasion of the right calculated to found a 
claim which may ripen into an adverse right.? 
The first ground is undoubted and needs no comment. 
The second ground has been repeatedly insisted on by the 
Courts in cases where it was urged by the defendant that 
because there was no proof of special damage to the ee 
the latter was not entitled to relief. 

The Courts have answered that contention by saying that 
any invasion of a legal right calculated to found a claim which 
may ripen into an adverse right, such as, in these cases, an 
easement, gives ground-of relief without proof of special 
damage, for such invasion imports damage, and that such right 
to relief is irrespective of any use of the water or desire for such 
use on the part of the riparian proprietor wronged.* 


Where neither Where there is neither damnum nor injuria no action 


will lie. 

Thus where a riparian proprietor sued for the removal of 
an encroachment on the soil of a stream which was vested in 
Government, and proved neither a natural right nor an easement 
to have the water flow in its accustomed manner, nor any 
sensible alteration of the noy of the water, it was held Ge suit 


- 


The riparian proprietor who i: is — by an — 


E his natural rights. in “water is entitled to the removal of 





` Embrey Y. Oen (1851), 6 Exch.,853; at p. 772; Biclett v. Morris (1866), L. R., 


13 — ie v. Hoddinott (1857), 1 C. B. N. 1H. L. Sc., 47; Harrop v. Hirst (1868), 
S.. 590; Swindon Waterworks Co. v. L. R.,4 Exch., 43; Kali Kissen ah anie. 
Jodoo Lall artic UBT, 5 C. L. R. (P. Sna 





» Railway Co. (1884), L. 

. D. at p. 130 ; Johan Tang de 
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. Cas at p. 698; Subramaniya v. Rama- * See the cases cited in the 
chandra (1877), I. L. R., 1 Mad., 335. notes. | —— 


€, 97 





EN Yi 3 Se the vases cited in the last note 4 
| i * os Aere: | and akc Wad v. Wasd (149), 3 Exch. E 





9 | 
















( 245 ) 


only so much of it as actually interferes with his natural 
rights.” 

Thus where, as sometimes occurs in India, a bund is 
erected on another man’s land which has the effect of causing 
an unreasonable diversion or abstraction of water, the riparian 
proprietor who complains of such infringement of his natural 
right is entitled to the removal of only so much of the bund 
as actually causes the interference, 

Obstructions which interfere with the flow of water are Continuing ~ 


continuing nuisances as to which the cause of action is renewed de uie 


from day to day so long as the obstructions causing such perpetually 


recurring cause - 
interference continue.’ of action, 


In a plaint for disturbance of natural rights in water it is Pleadings. 
sufficient to state that the plaintiff was (and is) possessed of 
land and was (and is) entitled as (ownér and) occupier of the 
said land to [here state the particular right claimed]. If the 
right claimed is a riparian right it should be stated that the 
plaintiff is entitled by his riparian rights as (owner and) occu- 
pier of the said land to the particular right to be stated.* 


Part 1V.— Natural Right of Support. 


The natural right of support exists in the case of support Nature and 
of land in its natural state by adjacent or subjacent land in its? "8" rigin of right. 
natural state. 


It is a right of property, an attribute of nature given for 
the common benefit of mankind, and must necessarily have 
existed from the beginning.” Unless each owner is entitled, as 
of natural right, to enjoy unmolested his land with this and 
other attributes given to it by nature, he has not the free 
and absolute use of it." Such a right “stands on natural 












3 Court of Wards v. Raja Leelalend 529; 7|. A., 240, "Thi« last case relates 
Singh (1870), 13 W. R., 48, to an easement, but the principle is the 
sanie, | 
9 Court of Wards v. Raja Letalend * Bullen and Leake, Precedents of 
4 . Subramaniya v. Ramachandra, Pleading, 6th ed., 53/. 

(1877), I. L. R.. T Mad., 235 ; Makarani - * angus v, Dalion (1818), R- 4 B; 
Rajrop Koer v. Syd Abdul Homeis D, atpp 19r 192 | 
(1880), T. L. R., 6 Cal., 394 ; ; €. b. E, € pid. —— — 2 hd 
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justice, and is essential to the protection and enjoyment of 
property." 

The nature and origin of the right is well and clearly 
stated by Field, J., in Dalton v. Angus? where he says :— 

“So soon as the surface of the land becomes divided, 
either vertically or horizontally, into separate and exclusive 
tenements, one of the first and clearest principles applicable 
to each holding is, that the owner has the right given to him . 
by implication of law to use his property as best he likes, . 
provided that he does not by such user injure the rights of 
his neighbour. If neither he nor his neighbour have built 
on or dealt with their respective portions, and the latter are 
in their natural state and condition, it is clear that each owner - 
has as against the other a right to have his soil supported by 
the soil of his neighbour, whether adjacent so below, and any 
act done by one which destroys that support so that the land of 
the other falls is an actionable wrong, and that is so, although 
the act complained of is not done by him maliciously, but 
simply in the exercise of his own right to use his own property. 
Although, therefore, either of them may dig in his own soil 
as deep and as near to his own boundary or to the surface as 
he chooses, this right is subject to one limitation from the very 
first, »/z., that he cannot dig so deep and so near as to cause 
the neighbour's land to sink unless he substitute some other 
efficient support.* 

. . This limitation, however, upon his right is accompanied by 
a like limitation of his neighbour's right, so that the advantage 
and burthen are mutual i in Tm althougb thev may vary in 


degree. — 


It is clear that these rights and burthens come into existence 


They are unquestionably known as natural rights and 
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The doctrine laid down in Angus v. Dalton, and numerous 
other authorities,' establishes beyond all doubt that the right of 
support for land by land is a natural right, a right of property 
passing with the land, and a right which gives rise to a corre- 
sponding obligation on every landowner that he shall not work 
on his own land in such a manner as to cause his neighbour's 
land to slip, fall in, or subside, and thereby cause him damage. 

Cases of withdrawal of support occur ordinarily in two Building and 
kinds of operations, namely, in building and mining operations. —— nae 

In the former where excavations are always made for the 
purpose of laying the foundations of the new building, a wall 
is usually substituted in place of the support given to the 
neighbour's land by the natural soil. If owing to the ineffi- 
ciency of the new support damage ensues, or if when the natural 
support is removed no new support is substituted, and the neigh- 
bour's land subsides, it is clear that a right of action would 
accrue.? 

So in the case of mining operations if the person entitled . 
to take the minerals withdraws the natural support from his 
neighbour's land in the course of his excavations and substitutes 
either no support at all, or a support which is inefficient, he is 
liable to his neighbour for the damage he causes him.* 

These observations lead to the consideration of the prin- Cause of 
ciple that it is not the excavation which is the unlawful act, 569 e257*.- 
but it is the damage caused by such excavation which gives 
the right of action,* and the foundation of this principle 


——— — — 


^ Humphrizs v. Brogden (1850), 12 Q. observations of Field, J., in Dalton v. E 
B., 939; 20 L. J. Q. B., 10; Harris v. Angus. | 
Ryding (1839), 5 M. & W., 60; qr de e Ibid. But the owner of minerals is — 


v. Taylor (1858), 2 H. & N., 898. : 97 notliable for damage to bis neighbour, ! = 
J. Ex., 173; Hunt v. Peake My which, though occurring during the — 
Johns, 705 ; Rowbotham v. Wilson (1860), time of the former's possession, is caused — — 
4 H. L. C., 348; 30 L. J. Q. B., 49; by the act of his predecessor in titie. - ` — — 
Bonomi v. Backhouse (1859), E. B. & E., Greeswell v. Low Beechburn Coal Co. e 
355; 9 H. L. C., 303; Corporation of (1897), 2 Q. B., 165; Hall v. Duke of — AL 
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is, that the law favours the exercise of dominion by every 
one on his own land and his use of it for the most beneficial 
purpose to himself, and accordingly declares that before a man 
can be made liable for an act done in his own land, there must 
be actual damage caused to his neighbour.' 


If it were otherwise, and a man were entitled to sue for 
prospective damage, the question in each case would be the 
merely speculative one as to whether any damage was likely to 
arise, depending for its answer upon the evidence of experts 
whose predictions might subsequently be contradicted by the 


actual event.* 


Further, vexatious and oppressive actions might be brought 
on the one hand ; and, on the other, an unjust immunity 
obtained for secret workings of the most mischievous character, 
but the result of which would not áppear within the period of 
limitation, a state of things which might well arise if limita- 
tion were to run from the time the damage- was likely to 
oceur instead of from the time it actually occurred.* 


When an in- 


But though a suit for damages will not lie where a 


omnem subsidence of the plaintiff's land is merely apprehended and has 
not actually occurred, there seems no reason why, if a sufficiently 
strong and clear case be made out, the Court will not interfere 
by injunction to prevent irreparable damage.* 
- The, damage There must be appreciable damage proved, in order to 
appreciable, -Maintain an action for infringement of the natural right of 


support.* 


The land to which the right of support applies must be 


— land in a natural condition, and the support must be naturally 


rendered. 





= 615; 36 L. J. Ch., 763; Hert v. Gill 
——— (1872), L. R., 7 Ch., App., 699; Davis v. 
— Trehearne (1881), 6 App. Cas., 460 ; Dixon 
v. WAite (1883), S App. Cas., 833. 

2 See Bontmi v. Backhouse. 

3 See Bonomi v. Backhouse. 

® See Bonomi v. Backhouse. 

* Corporation of Birmingham v. Allen 
(1877), L. R., 6 Ch. D., 284. 
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5 Smith v. Thackerak (1866), L. R., 1 
C. P., 564. 

© Humphries v. Brogden (1848), 12 Q. 
B., 739 ; L. J. Q. B., 10 ; Bonomi v. Bact- 
house (1859), E. B. and E., 655; 9 H. 
& L., 502; Corporation of Birmingham 
v. Allen (1871), L. R., 6 Ch. D.,284 ; 46 
L. J. Ch., 673. 
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The Indian Easements Act in section 7, illustration (e), M , 
and the explanation thereto reproduces the English law, when «. 7. * 
in referring to the natural right of support it defines it as 
follows :— 


The right of every owner of land that such land in its 
natural condition, shall have the support naturally rendered by - 
the subjacent and adjacent soil of another person. — 

The explanation to the illustration is :— 

Land is in its natural eondition when it is not excavated,! 
and is not subjected to artificial pressure,? and “the subjacent =$ 
an adjacent soil " mentioned in this illustration means such soil — 


only as in its natural condition would sapport the dominant 
heritage in its natural condition.? 


The extent of land from which the support can be claimed Extent of 
is «o much land the existence of which in its natural state is !^nd from 


which support 
necessary for the support of the land.* — | 


Though there is no natural right to support for üddings 
by land, appreciable damage done to land on which they rest 
is actionable if the damage to the land would have occurred 
even if the buildings had not been there.* 


Bat supposing if the buildings had not been there no 
appreciable damage would have accrued, then there would be 
no right of action for the mere withdrawal of the support.* 





Though a natural right of support cannot be extinguished Covenant has 
effect. of e 

by a release, a covenant binding the owner of the surface land! of the 
may operate so as to destroy the right, as where on a separation "toral rights 
of surface land from the mines beneath, the person taking the 
surface land enters into a covenant in which he states that he 
is ready to accept the surface land subject to any inconvenience 


or incumbrance which may arise from working the mines.’ 
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Since the right of support for land by land is not an e 
easement, but a right of property, row d gae | — 
the disturbance of the natural right need contain no express Y - 
allegation of the right. It is enough to state the factsfrom - 





P. 
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which a right or a duty arises! | F NOM 

* Hempirics v. Brogden (1830) 12 — 6 App. Cas, 460; Diron v. White (1883), 
Q. B. 739 ; Hec v. GF? (18723), L R, 8 App. Cas, 833. — 
7 Ch. App, 689; Deris v. Treteere- (1881), ! ^ 3e ds 
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Part 1.—Generally. 


In previous chapters the various modes whereby easements 
are usually created have been incidentally referred to during 
an examination of the rights themselves. 

After some general observations on the acquisition of 
easements, the principal object of this chapter will be to deal 
witlr the acquisition of easements from three specific standpoints : 

(a) That of Express Grant ; 
(5) That of Implied Grant ; 


(c) That of Presumed Grant or grant by operation of law. 


The aequisition of easements through the operation of 
the doctrine of acquiescence and by virtue of legislative enact- 
ment will also be considered. 

Acquisition of Acquisition of easements may arise either by creation of 
easements DY the rights themselves, as where A and B being owners of 
transfer. adjoining lands, A grants B a right of way over his land, or by 
transfer of the dominant tenement in which case in the absence 
of a contrary intention expressed or implied, the easement or 


easements attaching thereto pass with it. 


Under Indian Any one having an interest in land may create an easement 

Easements ». - ` . . 

Act. over it in the circumstances and to the extent in which, and to 
which, he may convey such interest.! 

Under Trans. Section 8 of the Transfer of Property Act, IV of 1832, 


Act. PP provides that unless a different. intention is expressed or 
| necessarily implied, a transfer of property passes forthwith to the 
transferee, all the interest which the transferor is then capable 
of passing in the property, and in the legal incidents thereof, 
and that such incidents include, where the property is land, the 
easements annexed thereto. 
| This provision is limited to transfers inter vivos. 
Comments in Section 8 of Act IV of 1882 and sec. 5 of Act V of 


— GC — 1882 have been commented upon as follows by the Allahabad 


High Court in the case of Wutzler v. Sharpe? | Under sec. 8 









, E. Act, s. 8. 9 (1893) I. L. R., 15 AIL, 270 
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of Act IV of 1882 the easements which may pass on a transfer 
of a land or a house are ** the easements annexed thereto." 

What meaning the Indian Legislature intended to express 
by the use of the word “annexed " in sec. 8 of the Act, it 
is impossible to ascertain. 

It is not in this connection at least an ordinary term of 
law, and Act IV of 1882 does not define it. 

It*may be assumed from Dr. Whitley Stokes’ introduction 
to Act IV of 1882, in his edition of the Anglo-Indian Codes, 
that the statute 44 and 45 Vict. Chap. 4, x before the 
Legislature in India, or its advisers, when Act LV of 1882 was 
passed ; yet the Indian Legislature for some reason did not think 
it advisable to use in sec. 8 of Act IV of 1882, the plain 
language of sec. 6 of 44 and 45 Vict., Chap. 41. Abiy it 
was not intended to extend to India the broad principles c- 
what appear to be the justice, equity, and good conscience 
to be found in sec. 6 of 44 and 45 Vict, Chap. 41. The 
latter section, so far as is material for purposes of comparison, 









3 as follows : — 

*(2). A conveyance of land, having houses or other 
buildings thereon, shall be deemed to include, and shall by virtue 
of this Act operate to convey with the land, houses, or other 
buildings, all outhouses, erections, fixtures, cellars, areas, courts, 
courtyards, cisterns, sewers, gutters, drains, ways, passages, 
lights, watercourses, liberties, privileges, easements, rights 
and advantages whatsoever, appertaining or reputed to ap- 
pertain to the land, houses, or other buildings conveyed, or 
any of them, or any part thereof, or at the time of conveyance 
demised, occupied, or enjoyed with, or reputed or known as 
part or parcel of, or appurtenant to, the lands, houses, cr other 
buildings conveyed, or any of them, or any part thereof." 

* (4). This section applies only if and as far as a contrary 
intention is not expressed in the conveyance, and shall have 
effect subject to the terms of the digest 2 and inu provisions 
therein contained." ^ -> 

Whether it was intended by sec. 8 of Ac IV of 1882 


io apply the inen proud of justice, equity, and. comm o ; ; 
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— sense to be found in sub-sections (2) and (4) of sec. 6 of 44 
— and 45 Vict., Chap. 41, is a matter uncertain, and impossible of 
— ascertainment fro ans@xaifmation of sec. 8 of Act IV 
| of 1882. Ly ^ — 
— The same wg mexed " is used in the illustrations to 
sec. 5 uf Act oW 9E TISR?. As Act IV of 1882 and Act 
: V of 1852 passed in the same session of the Indian 
RT Legislat Mved the assent of the Governor-General 


"e 





$., on the 17th February 1882, it might be 
light as to the meaning of a word common 
"might be obtained by a comparison of the two 


| Jo of the Indian Easements Act makes the same 
Ple not only to a transfer inter vivos, but also to a 
l'the same rules are recognised by the English law.! 
the last mentioned case of Wutzler v. Sharpe th 
YA and combined effects of sec. 8 of Act IV of 1882 
sand secs. 5, 13, and 19 of Act V of 1882, are discussed a 
lows :— 

“If the words “annexed” and “easements” are used with 
the same common meaning in sec. 8 of Act IV of 1882, 
and in sec. 5 of Act V of 1882, we have, in cases not 
falling within sec. 19 of Act V of 1882, this extraordinary 
result that on a transfer of a house an easement, whether it 
was continuous or discontinuous, apparent or non-apparent, so 
long as it was one of the “easements annexed to the house, would, 
by virtue of sec. 8 of Act IV of 1882, pass to the transferee 

E 1 — "unless sa different intention is expressed or necessarily implied," 
D. . and yet when we turn to Act No. V of 1882, which more ex- 
es -— .. selusively and exhaustively deals with easements, we find that the 
— E ame easement, if it was not continuous and apparent, although 
e—— — it was necessary for enjoying the subject as it was enjoyed 
— ire transfer took effect, and although it was an easement - 
oa JB x house, > would not under sec. 13 of Act Ve 
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of 1882 pass* to the transferee. Yet we presume that the 
Legislature could not have intended that in cases not falling 
within section 19 of Act V of 1882, an easement which would not 
on a transfer of propertv pass by virtue of section 13 of Act V 
of 1882, might pass by virtue of Act IV of 1882. In section 
19 of Act V of 1882, which applies to. the transfer or devolu- 
tion of a heritage which at, and prior to, the time of transfer 
or devolution was a dominant heritage, the same generic word 
“ easement " is used, and is, by the illustration to that section, 
applied to a case in which ** A " has certain land to which a 
right of way is * annered............... ^ 

In order to guard against its being suggested that we have 
carelessly read sections 5 and 13 of Act V of 1882, itis neces- 
sary to point out that, although the only apparent object of 
section 5 was to provide definitions, bv inclusion and exclusion, 
of the words ** continuous " and ** apparent " used in section 13, 
none of the illustrations to section 5 seem to be strictly 
applicable to, any easement provided for by section 15. For 
instance, illustrations («) and (ve) to section 5, which are re- 
spectively illustrations of a continuous easement and of an 
apparent easement, assume the existence of a dominant and 
servient tenement and a several ownership, but clauses (5), (d) 
and (f) of section 13 apply to easements necessary for enjoying 
the subject or the share, which were apparent and continuous 
at or before the time where a several ownership and a dominant 
and servient tenement were created by the transfer, bequest or 
partition as the case might be. However, although the illustra- 


tions to section 5 are not apposite to the cases provided for by _ 


section 12, the meaning of section 5 is obvious. : 
It is obvious from what we have pointed out that from a 


comparison of Act IV of 1882 and Act V of 1882, confusion - 


and not light is obtained as to the meaning to be attached to. — 
the word **annexed " as used by the Legislature. It is also 


obvious that if Act V of 1882 applied in this case and were to 


be considered as the governing Act and as limiting, so far as 


easements are concerned, section 8 ef. Act iy of 1882, E. 
of why. over the. mr in ESL on € : s asan | 
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— — incident of the transfer, unless the way was an easement of 
— d necessity as distinguished from an easement apparent and 
Ex s continuous and necessary for the enjoyment of the Charleville 
= » Hotel property, as that property was enjoyed when the transfer 
M took effect in 1886." 

— Perhaps a possible explanation of the apparent confusion 
— is to be found in the view that section 19 of the Easements Act is 
— intended to supplement section 8 of the Transfer of Property 
— 3 (URS Act, and that both sections are intended to refer to those 
i : Es - easements only which are actually in existence at the time of 


the transfer or devolution and not to easements which are not 
in existence but which are created by implied or presumed 
grant on the severance of tenements, as easements of absolute 
necessity or quasi easements to which section 13 of Act V of 
1882 is intended to refer. 

In cases where the Indian Easements Act does not apply, 
it seems impossible to take the view that section 8 of the 
Transfer of Property Act is intended to refer to any other 
easements than those which are actually in existence at the 
time of the transfer and are appurtenant to the dominant 
tenement as a separate property. 
bo ed A lessor may by grant or covenant create over the property 
porto create leased by him any easement that does not derogate from the 
TRAE rights of the lessee as such, and similarly a mortgagor may 

by grant or covenant create over the property mortgaged to 
| E 3 him any easement that does not render the security insufficient. 
KM o - Bota lessor or mortgagor cannot, without the consent of the 

















a mus lessee or mortgagee, create any other easement over such 
Eu à property, unless it be to take effeot on the termination of the 
E p» lease or the redemption of the mortgage.' 

CI [^ A tenant may ereate an eusement over the land leased to 
End “ease him for the term of his lease or a less term? but no lessee or 
—— | .. other person having a derivative interest may create over the 


3 „See I. E. Act, s. 10. = _ sion, asthe term “ easement” in English 
9 Se T. E. Act, s. S, ill. (a). Des 
pothar sections of the second chapter of 
— of an easement being ** im 







law is ordinarily u-ed to denote a right 
and not an — ^ — e 
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property held by him, as sucb, an easement to take effect after 
the expiration of his own interest or in derogation of the right 
of the lessor or superior proprietor.' 

An easement may be acquired in respect of a tenement for Ry whom ease- 
the advantage or benefit whereof the right is created, either — 
bv the owner of such tenement or on his behalf by any person 
in possession thereof.’ 

On the principle that the dominant and servient tenements he — 
must be distinet Subjects of ownership, a tenant cannot “A criptivexight 
by user or prescription acquire in respect of the land leased to Meme 
him an eásement as avainst his landlord over other land 
belonging to the landlord.? 

The explanation of this rule is that the possession of the 
tenant is the possession. of the landlord, that it would be a: 
violation of the first principles of the relation of landlord and 
tenant to permit a tenant whose occupation of the land leased 
to him is the occupation of the landlord to acquire by virtue 
of such oceupation an easement over other land belonging to 5 
his landlord, and that if the tenant is allowed- to pass over 
bis landlord's land, it is his duty to do no more than his lease 
authorises him to do.* | 

But there seems no objection to the acquisition of an Acquisition of - D 
easement by the tenant of one property over the property in — p 
possession of another tenant of the same landlord limited to the qu: 








another 
period of the tenancy. tenant. 
Further a tenant cin acquire an easement against Tenant HRS 
bis landlord limited to the duration of his tenancy either ment MM ate 
lo Se EP Baer 
by the express contract of lease or by implication from that express of — 
contract.’ rhed S 








* See I. E. Act, s. 11. * Udit Singh v. Kashı Ram (1892), I. bL. R., 
3 Ackroyd v. Smith (1850), 10 C. B., 164; 14 AIL, 185. 
19 L. J. C, P., 315; Aristaa Aygan v. * See Gayford v. Moyfatr. 
Vencatachella Madali (1372), 7 Mad., $ Daniel v. Anderson (1862), 21 L. JJ. 
H. C. at p. (4$, J. E. Act, =, 4 and Ch,,610 ; Mitchell v. Caatrill (1887), L. 
12. R.. 3; Cb. D.,56 ; Robson v. Edwurdg 
* Gayford v. Mogatt (1868), La K., 4 (1893), 7 Ch., 146. | 
Ch. App., 133 ; Outram v. Mande (ISSE), 9 Krishaa v. Vencatachelia (1872), 7 
L. R., 17 Cb. D., 391 ; Aristaa v. Veneafa- Mad. H. C., 60. 
chella (1872), 7 Mad. H. C. at p. 64; 
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* Affirmative easements are usvally created by grant and 
3 meer negative easements by covenant.! 
created. 





min Any form of words, when properly construed with the aid 
Rant may Of all that is legitimately admissible to aid in the construction 
of a written document, may indicate an agreement and, when 
under seal, constitute a covenant, and a covenant may, if it 
is necessary in order to carry out the intention, operate as 
a grant. 
It should be noted that there is a material distinction 
* Plo de grant between a grant of an easement in general terms during the 
o creas of easoment in 
EP. e ES neral terms existence of the grantor's then interest, and the express grant 
Ht Boone grant- of an easement to continue for a particular term. In the 
* zs : end for former case the grant would be restricted to what the granter 
perm. had the power to grant, and would not extend to anvthing 
which he might subsequently acquire, whereas in the latter case 
E. the grant would extend to any interest subsequently acquired.’ 
— Booth v. Thus in Booth v. Alcock‘ a lessor granted a lease for 
| twenty-one years of a house ** together with all elifices, build- 
ings, ways, lights, sewers, water-courses, rights, easements, ad- 


; p vantages, and appurtenances thereto belonging, or therewith used 








` between 





3 | orenjoyed. At the time of the grant he held an adjoining house 

3 Se for a term of years. He subsequently acquired the reversion 

1. EC expectant on the term in the adjoining house ; and after the 
* — wá expiration of the term he proceeded to build on the site of the 
Y UR x adjoining’ house in a manner which might interfere with the 
ES — lights of the demised house, such lights not being aneient 
Lo. lights, In a suit to restrain him from so building, it was 


CARD held by the Appeal Court (reversing the decision of Malins, 

205 ~~ + V. €.) that the lessor was not by his grant prevented from so 

EX - building. 

| Ex. This case shews that the rule that a man cannot derogate 

—— —  . from his own grant binds only the interest which the grantor 
- has in the quasi-servient tenement at the time of the grant. 











1 Dalton v, Angus (1881), L. R., 9 © Booth v. Aleock (1873), L. R., 9 Ch. 
CMS App. Cas. at p. 732. App. 663. —— | 
© Rui v. Watts (188, L.R,10 — * (1873), Ta R., S Ch. App., 883. 
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If a person grants an easement upon the representation Esto 
that he has the title to do so and he has not the title at the time sube 
of the grant, but subsequently acquires it, the easement so granted “* 
attaches to the newly-acqnired property and the conveyance 
operates by way of estoppel against the denial of the right.' 


The grant of an easement is void, if it is at variance with Grant o 


the provisions or objects of an act of the legislature. a zs 


an act of i 


[n Mulliner v. The Midland Railway Company,’ it was de- Muilinery, * ro E m 
cided that a Railway Company which had acquired land for the 27 | 
general purposes of a railway held such land subject to the 
rights of the publie and the company’s private rights of working = — - 
and using it and had no power to devote the land to another -~ — 
purpose either bv conveying it away generally under the —— D 
orlinary powers of ownership or by granting any rights of — 
easement over it. À 

But this principle cannot be so applied as to prevent a Limits of 
company from using the land acquired by itin any way which — 
is not incompatible with the purposes for which the company 
was constituted. 5 n LN 

Thus in Foster v. The London, Chatham and Dover Railway Pent A n E. P 
Company® it was held that a company which bad constructed 4» 7» ` tie WS 
a bridge over arches on a strip of land acquired for a railway €^ — ^1 
was at liberty to let out the interiors of such arches on short 
terms of lease to different persons for the purposes of trade 
reserving to itself the right to re-enter whenever it should deem > 
it necessary for the purposes of the company to do so. 

Though the grant of an easement is of no effeet if in € 
contravention of the powers of the and of the 
purposes for which it is constituted, get if the subject of the = — 
tai de ah eater da TE 
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The Attorney-General v. The Corporation of Plymouth, is 
an authority for this proposition. 

In that case the Corporation having been empowered by 
Act of Parliament to construct a water-course for the purpose 
of supplying the ships in the harbour of Plymouth, and the 
town of Plymonth with water, leased a portion of their interest 
in the water-course for the benefit of certain mills which bad 
been erected thereon. 

It was held by the Master of the Rolls that as the Corpora- 
tion had undertaken the performance of a public trast and daty 
and could not lawfully divest themselves of the means or any 
part of the means of fully performing that duty and exeenting 
that trust, all that was conveyed or was meant to be conveyed- 
by the deed was so much water as remained after the public 
purposes of the Act had been satisfied. 

It seems that a right of easement the enjoyment of which 
is limited to the extent of its compatibility with the provisions 
of the Act can be acquired by preseription.* 

As ihe grant of an easement which affects the same servient 
tenement as that over which a previously existing easement has 
been created holds good provided the enjoyment of the later ease- 
ment does not interfere with that of the earlier, so it is stating 
the same proposition in another way to say that a later grant 
cannot derogate from an earlier. grant, and if at variance with 
it is void as against the first grantee. 

It is clear law that a covenant for quiet enjoyment in its 
plain ordinary terms, does not increase or enlarge an easement 
granted by the previous part of the conveyance. 

Thus in the grant of an easement of light and air a cove- 
nant for quiet enjoyment would not enlarge the easement 
beyond the ordinary right known to the law. 

[t would, of course, be possible to insert in any covenant 
words of enlargement, as if in a grant of an easement of light 

— — 
* (1845), 9 Beav., 67. acquired by dedication, but the princi. 
2 Grand Junction Canal Co, v. Petty ple is the same. 
(1588), L. Ri, 21 Q. B. D., 273. This © Mundy v. Dube of Rutland (188%), 
abo osi sal vendo 33 Ch. D, 81. " 
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( 263 ) 
and air a covenant were inserted that the grantee should fully 
enjoy the house with an uninterrupted view from bis drawing- 
room windows over the existing land of the grantor. In such 
case there would be a larger light than had previously been 
granted, and damages might be recovered at law if the grantor 
broke the covenant, and an injunetion would be granted in 
equity against him if he intended to break it, or against the 
person claiming under the grantor if he took with notice of the 
covenant. 








Part II.—By Express Grant. 


This and the following two parts of this chapter will be 
devoted to an examination of the different modes of acquisition 
by grant which may be classified as follows :— 


(a) Express grant where the language is clear. 

(b) Implied grant where the language of the grant does E 
not expressly state the creation of the easement = = = 
and the right is said to arise by implication under 3 
the test of construction. 

(e) Presumed grant or grant by operation of law whereby 
easements are held to arise in certain cases 
irrespective of intention, express or implied, on 
the part of the grantor. 





An express grant is that which clearly expresses the What isan & 
nature of the right to be created or conveyed, and the intention m *. 
of the grantor to create or convey it. : 

As already seen, many rights which not being strictly R 
easements partake of the nature of easements, can be acquired press g 
by express grant though not by presumed grant or prescription.” | 

These rights have already been dealt with and need not — EI 
be further diseussed here. — EU SA tae 

Rr mios te be cme vhi ig ey e 
—— coo AT ee 


w 
E i ae ! | ^ 
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In England the old common law rule was invariable that 
the express grant of an easement should be by instrument 
inder seal,' and the necessity for this rule was due to reasons 
derived from the feudal and statute law.? 

The strictness of the rule was, however, subsequently 
relaxed by the introduction of the equitable principle that where 
an agreement had been made and acted upon, but no grant 
executed, the Court would not decline to give effect to the right 
claimed for want of the full legal title.* 

In India there does not appear to be any law requiring the 
express grant of an easement, as referring to the actual creation 
of the right, to be in writing. 

In cases falling outside the Indian Easements Act it has 
been said not to be necessary,* and it is certainly not required 
by the Act itself.* 

There are, no doubt, certain provisions in the Transfer of 
Property Act requiring the transfer of immoveable property 
by gift or sale to be made by a registered instrument, but 
these do not apply to easements.* 

The definition of * Immoveable property” in section 3 
of the Indian Registration Act, III of 1877, includes ease- 
ments, and section 17 provides for the compulsory registration 
of instruments relating to the gift of immoveable property or 
the creation of interests in immoveable property of the value 
of Rs. 100 and upwards, but registration only becomes neces- 
sary if there is writing. and there appears to be nothing in the 
Act making writing compulsory. 

No doubt as a matter of prudence the creation of an 
easement would usually be accompanied by a written and 





a Gale, 7th Ed., p. 25. July to Dec., Part V, p. 477. A verbal 
3 Hewolins v. Shippam (1826), 5 B. &. promise or representation or án agree- 
Cr., 221; Krishna v, Rayappa (1868), 4 ment to be inferred from conduct is snffi- 






Mad. H. C., 98. cient to create an easement. Collector of 
* Duke of Devonshire v, Eglin (1851), — 24-Pergunnahs v. Nobia Chunder Ghose 

14 Beav., 530. (1865), 3 W. R., 27.. ; 
* Krishna vy. Rayappa; Ponnusmemi $ Gazette of India (1 uly to Dec., 


Tevar v. Collector of Madura (1869), 5 Part V, p. 477. 
Mad. H. C., 22; Gazette of India (1880), © Act IV of 1882, ss. 51, 123. 
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registered document, but there appears to be no legal necessity 

for such a course. à | 
Where the grant is not in writing it is a question of fact When grent — X 

whether the effect of the oral communication is such as to E cess FOX 


easement or 
create an easement or a mere license. vwaÀXM 7 








Part I1II.—By Implied Grant. 


It has already been explained that the sense in which it “ Impti: ài 
is here intended to use the term ** implied grant ” is that of a Sonas Here: 
grant arising by implication from the language of the grantor "ed. — 
under the ordinary rules of construction. ca e 

A man may grant an easement in express terms making CS 
his intention clear and undoubted, but he may also employ P 
words which. without expressly granting the right, may be * | 
construed into indicating that snch was the grantor's intention. T mer 

It is with such grants that it is now proposed to deal. P ! 

As to the principles governing the creation of an easement No ecial || — 7 
by implied grant, it is clearly established there is no necessity —— € 
to use any particular form of words to grant an easement. So *^ “emer 
long as words are used from which the intention of grantor 





can be gathered, that is sufficient for the purpose of a valid E Ue 

grant. | — 

La A ub: = 

In Rowbotham v. Wilson, Lord W ensleydale said—* It j 1s Rowbotham * AS 

, . Wilson, ed APT E DE 

undoubied law, that no particular words are necessary to a aa 

grant ; and any words which clearly shew the intention to give Pt i = 

an easement which is by law grantable, are sufficient to effect prt. emm 
that purpose." AEN xe 








And in Buchanan v. Andrew? Lord Chelmsford said—* It ze — 


meaning." 


In Taylor v. Corporation of St. Helens? the true rule of Tyr v 
construction is stated by Jessel, M. R., to be that the language z 





* (1960), 8 H. L. C. at p. 262. * (1877), L. R., 6 Ch. D., 264. AE 
? (1873), L. R., 2 H. L., Sc. 286 (298), —— ee os 0 
Š i 2 A — JA pA F * d i R . 3 : ^ 1 i 
E f - m * " Cras A — r 
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of the particular instrument is to be constrned according to its 
ordinary meaning giving to technical terms their technical 
meaning, unless a context is found such as to lead to the con- 
vietion that the ordinary rules of construction which would be 
applied to the original expressions standing alone ought not to 
be applied. 

The meaning of the instrument must be ascertained accord- 
ing to the ordinary and proper rules of construction, and if 
the meaning cannot be ascertained, the instrument. is void for 
uncertainty. ' | 

In the case just referred to there was a grant of ** all and 
singular the water-courses, dams, and reservoirs, &c.," and the 
question arose as to what was the meaning of the term ** water- 
course " and what it conveyed. 

As to this part of the case it will be convenient to quote 
from the judgment of the Master of the Rolls who said : ** This 
is a grant of a water-course ....a grant of a water- course in 
law, especially when coupled with other words, may mean any 
one of three things. It may mean the easement or the right 
to the running of water, it may mean the channel pipe or drain 
which contains the water, and it may mean the land over which 
the water flows. Which it does mean must be shown by the 
context, and if there is no context, I apprehend that it would 
not mean anything, but the easement, a right to the flow of 
water." 

In the opinion of the Master of the Rolls the word ** water- 
course " as used in the case meant a corporeal hereditament, and 
not merely an easement or right to the running of water, and 
bore the second meaning, that is, the channel through which 
the water ran, namely, the pipe or drain containing the water. 

He thought that the word ** water-course" conveyed not 
merely the pipe or drain, but also the water in it, and that if 
nothing else was found in the deed, the grantee ought to be 
held entitled to the property of the channel, and the right to 
take water which got into that channel by lawful means. 





' (1877), L. R., 6 Ch. D.,.264. 
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In the same ease there was the further grant **of the 
several springs and streams of water flowing into or ee 
the said water-courses, &c." 

By this second grant the intention imputed by the Court to 
the grantor was to grant the springs or streams of water which 
flowed into or fed the water-course in addition to the water- 
course, used in the sense of a channel, and in addition to the 
water which may have found its way from sources beyond his 
estate, or even by percolation from his estate into the water- 
course, 

[t was explained that springs and streams are definite 
things, and that they should, therefore, be considered in this 
case as something quite apart from the water-course, and that 
the grantor must be taken,so to have considered. also. 

The qnestion then arose as to whether the whole of the 

water arising in or falling on the plaintiff's landhad been granted 
separately and independently and not merely as an incident 
to the water-course, so as to give the defendants the right to 
enlarge the water-course, on the principle that if a thing is 
granted, the reasonable means of getting it is granted also. 
But it was held that the grant in the ease was restricted to a 
grant of the water-course in its actual state, and of such 
water not being water in the defined streams or springs, as 
could be conveyed by the water-course, and that thereforé the 
defendants bad no right to alter or enlarge the existing water- 
course. 

Parties who claim easement under an implied grant or as —— War 
incidental to the property granted have only themselves to Principle of 
blame if being able to produce their title-deeds, they fail to do HORA, — 
so, and the Court refuses to recognise the easement. 

This was the case in Wutzler v. Sharpe! where the plaintiffs 


conscience, " 
claimed a right of way over the defendant's land for the pur- t. 








pose of obtaining water from a spring for the use of their hotel. EE 
The Allababad High Court in dismissing the suit observed, 
* We are not prepared to hold in this case, in which the plaintiffs —  — 

' (1899), LL. R., 15 AIL 270, * >: —5* — : 
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bw who had to make out their title to a way over the pue. 
; -— property, and who could have produced, but refused to produ 

| Et their title-deed, any right of way whatever over the property 
one which now belongs to the defendant passed to them by implica- 


tion or as incidental on the transfer to them of the Charleville 
property in 1886. 


M 


EY o2 [n eonclusion, we may sav that in these provinces in which 
E put strict rules of conveyancing based on cases decided in England 
| bett are little understood, and are consequently seldom followed, the 
— principle of justice, equity, and good conscience embodied in sub- 
eque. sections (2), (4), and (5) read together with section 6 of 44 and 


45 Viet, Chap. 41, should be applied by us in this case, and 
that we should hold, as we do, that the plaintiffs have failed to 
make out a right to use any way whatever over the defendant's 
land. If the plaintiffs! title-deeds would shew that we might 
in justice, equity, and good conscience hold that a way over 
the defendant's land passe ed by implication or as incidental on 
the transfer to them in 1886 of the Charleville property, they 
have only themselves and their legal advisers to blame for tlie 
result of this litigation.” 


The words of either a will or deed mav create an easement 
by implication, and the Court will in each case follow the same 
rules of construction and evidence in ascertaining the inten- 
tion of the grantor or testator. 


Questions of the implied creation of easements usually 

arise in cases where the tenements having been united in the 

same person are severed by him either by a conveyance inter 
rivos or by a testamentary disposition of his property? 

The proper determination of these questions depends not 
only upon the words used by the grantor or testator, but also 
upon the kind of easement which is claimed under the parti- 
cular instrument, and the manner in which the property was 
ipee: enjoy ed. z 








| Pheysey v. — (1847), 16 M. & — Polden v. Bastard (1863), 4 B. S. 258; 
W., 484; Pearson v. Spencer (1863), 1 E lm kN 156, Pare 
& S, 671; in error 3 B. & S., Jeu. | —— opio. 
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In the consideration of these matters it is important to Distinction 
note the distinction that is made in the law between, on the one parent ra 
hand, apparent and continuous easements, necessary for the — 
enjoyment of the property as it was formerly enjoyed, such as 
easements of light and air, easements relating to water, and 
easements of support, and on the other hand, those easements, 
such as rights of way which are called discontinuous easements. 

The former class of easements, as will hereafter be 
seen,’ arise by presumption of law independently of any inten- 
tion on the part of the grantor or testator to ereate them and 
pass without general words, whereas the latter class, excluding 
easements of necessity, do not pass under a deed or will 
unless in express terms or words sufficient, upon a proper 
construction of the instrument, to shew the intention to create. — 

The distinetion was clearly stated by Erle, C. J., in Polden pere. mr 
v. Bastard,’ where he says: “there is a distinction between ease- aum 
ments such as a right of way or easements used from time to 
time, and easements of necessity, or continuous easements. 
The cases recognise this distinction, and it is clear law that upon 





















a severance of the tenements, easements held as of necessity. EL 
or in their nature continuous, will pass by implication of law ERE. 
without any words of grant; bat with regard to easements NE 


which are used from time to time only, they do not pass unless 
the owner by appropriate language shows an intention that 
they should pass."* 


Acquisition of Discontinuous Easements = — 
by Implied Grant. Ee 
The aeqnisition of discontinuous easements by implied ES. o. 


grant must now be considered, and for tbis purpose it is 
necessary to examine the principal authorities. 





* See Part IV and Part IV, "i. These — * (1863), L. R., 1 Q. P., 156. — 
easements are usually called ‘*Quasi- * Approved in Watts v. Kelson (1870), ^ M 2 
Easements.” * L. R,6Ch. App; 166. See also Allen v. Pos 3 

3 Easements of Absolute Necessity, Taylor (1880), L. R., 16 Ch. D. at p. 357; —— D 
which are subject tothe same rule as — Morgan v. Pad arde ecce pl 

^ Quasi-Easemeuts " as passing by pre- ; Pur i rg (1890), | D 
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The first principle to be elucidated is that the words 
“appurtenant ” or “ belonging " do not raise an implieation of 
grant of a discontinuous easement mot appartenant, that is, 
nót in existence at the time of the grant. 

[In Whalley v. Thompson! the ose of the word “ appurte- 
nances" in a devise of one of alioining properties hel! in 
21 unity of seisin was declared insufficient to carry a right of way 
E i yx over one property to the other ns no new right of way was thereby 
S Pw created, the old right of way which previously existed having 

T been extingaished by the unity of seisin in the devisor. 

In Clements v. Lambert? it was held that after an easement 
has been extinguished by unity of possession, a new easement 
is not created by a grant of a messuage and land with common 
appurtenant, though those who have occupied the tenement 
since the extingtishiment have always used the common there- 
with, but it would have been otherwise if there bad teen a 
grant of all commons “ used therewith.” 

Rarlow v. Rhodes* was an action for trespass for breaking 
and éntering the plaintiff s close and pulling down his wall. 

The defendants pleaded several special pleas, of whieh only 
the third and seventh were relied upon at the trial. 

The third plea justified the trespasses, under a chim of a 
right of way under a grant in which certain premises had been 
conveyed “together with all ways, roads, rights of road, paths 
= and passages to the hereby devised — or any part 
(OR c thereof, belonging or in any wise appertaining.” 

E wA —. The seventh plea claimed a right of way of necessity. 

D... The right of way by necessity being unargrable the sole 

^ question remained as to whether the way clsimed couh} pass 

under the geueral words in the deed “belonging or im any 
! ning." | i 3 | 

; The way was not im existence at the time of the gr 


E... 
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having been ec aal ce oe at we 
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ance to shew that the petin ied D ed. — 
" appartenant " in any bat its strict legal sense, | 
[n these circumstances the Court felt itself bound to give 
the words ased their ordinary legal meaning. and to hold that 
they were not sufficient of themselves to show an intention on 
the part of the grantor to create the right claimed, but at the 
come time it was said that if the words “therewith used and “The "wi 
enjoyed had been inserted ". the right claimed would have passed. —ñ 
An attempt was male. on behalf of the defendants to No distine 
distinguish between the word “belenging™ and the word =u jomging” — 
* aprertaining, " but without snecesa, previous authorities "2" — = 
shewing that the Courte had uniformly considered these — 
words to he synonymous., * ; | 
The defetdunto strongly relied "pon the case of Morris v. Meri x 
Fdgengton! in which similar words had been used and a right of es pisined. 
~~ allowed, but that case was explained by Lord Lyndhorst, 
. R. ae a ces where the deed itself shewed the obvious 
—* of the parties that the word “appurtenant " should 
receive a more extensive constractien than its asual legal 
meaning admitted of, and by Bayley, B., as case merely of a 
way of necessity, and not as a ease properly requiring the con- 
struction of the wonls “belonging” aml “appertaining,” 
because if there had heen no «auch words, the law would have pre- 
sumed the way in question, om the principle that where property 
is granted, a right of accesa to the property is also granted.’ 
Im that ease a wiy was to the me of the — 
dominant tenement, sad there being two ways whereby — 
access conld he had, all the Courts had to decide was to which — 
of the two the plaintiff. was estitiel as being the more solu] — 
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words were not sufficient to give the devisee claiming it a right 
of way over the other devisee’s property, such right of way 
not being a way of necessity. 

In Worthington v. Gimson! it was held that the right of 
way claimed in that case passed neither by implied grant nor 
by presumption of law, for the use merely of the words “ rights, 
members, easements, and appurtenances” was insufficient to 
carry it by implied grant, and the way, not being an apparent 
and continuous easement necessarily passing upon the severance 
of the property, as being incident to the separate enjoyment 
of the part severed, could not pass by presumption of law. 

In Polden v. Bastard? there was a devise of two houses, one 
in the occupation of the devisor and another in the occupation 
of a tenant of the devisor. 

Under the. devise of the latter house whereby merely 
the house, out-house, and garden had been given and nothing 
more, the right was claimed to go and draw water from a pump 
which belonged to the honse occupied by the devisor, and 
which the tenant of the devisor, as the occupier of the other 
house, had been accustomed to go and draw water from, to the 
knowledge of the devisor. It was decided that no such right 
passed under the devise, but the Court expressed the opinion 
that if the will had contained words showing that the house 


d^ As snally was intended to be devised “as usually enjoyed before" it 


might have been successfully contended that the right to use 
that pump, which had been enjoyed by the tenant of the house 

for two years, would pass, though not properly an easement. 
The rule of English law that the use of the words “ appur- 


" tenant" or “belonging” will not carry a discontinuous 


easement, such as a right of way, not in existence at the time — 
of the grant, has been followed in India.’ 

In Chunder Coomar Mookerjee v. Koylash Chunder Sett * 
" the words “appurtenant ” " or * belonging” were considered 












. -2 Mad., 46 ; Chunder Coomar Mookerje - 
3 (1863), 4 B. & S., 258; L. R., 1Q. v. Koylash Chunder Sett (1881), I. L. R., 





B., 156. 7 Cal., 665. i 
Ew Morgan v. Kirby (1879), " L. R., * (1881), I. L. R., 7 Cal., 665. 
- e DS S. * = | 24 ange * zm. | * 7 — * x 
$ as — — wm 2 * * eae S Lt fs ¥ + di w ; 
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as ordinarily carrying only existing discontinuous easements, ge 
though it was thought they might, under certain circumstances, — 
have a wider construction, as in Morris v. Edgington.! — 


This ease has already been referred to in connection with — 
the ease of Barlow v. Rhodes? where it was explained that from — 
the eireumstances of the case and the obvious intention of the 
parties expressed in the deed, the Court of Common Pleas in | 
Morris v. Edgington thought a more extensive meaning should — 
be given. to the words used than that which they ordinarily | 
bore. But as pointed out by Bayley, B., the right of way — — 
established in that case appears more appropriately to rest | 
upon the ground of necessity than upon any construction o: — 
the deed. : — 


The principle established by the foregoing authorities MAY Result of 
accordingly be stated to be the following. : : —- nore — 

That discontinuous easements not appurtenant, that is to —— 
say not in existence at the time of the grant, do not pass under Aem uA 
the words “ appurtenant " or “ belonging " used in their ordina- = 
ry legal sense, but that such easements actually in existence - — 
at the time of the grant do pass by the use of such words. = 


This being the state of the law as regards the use of the Effect of words = z 


words.“ appurtenant " " belonging " it now remains to be — — 
— vistos tie effect of adding the words “ therewith enjoyed ^. ops = 
used and enjoyed” or like words. 


It will be seen that the nsual effect of the addition of these 
words is to carry a way which, though not actually existing as 
an easement at the time of the grant, was used during the | 
unity of possession or ownership for the convenience: — 
portion of the property afterwards severed. 

In Koostrya v. Lat a portin f erin promises ih pores, 
belonged in their entirety jr tenets Mir Du onu ie 

tiff “ together with all ways thereto belonging ot —— 































Before and at the time of granting the lease, the grantor 
- used aright of way through a gateway to a piece of ground 
_on which the plaintiff had built stables, and whieh easement he 
‘claimed under the lease, It was held that as the way was used 
and enjoyed with a part of the devised premises it passed to 
the plaintiff by the words of the lease. 
This was a case, therefore, where during unity of seisin 
a way was used for the convenience of the portion of the property 
devised, and it was accordingly held to pass under the words 
“ used or enjoyed.” | 


Similar princi. The same principle was recognised in England in Barlow 
e in Engiant i 
d India, — v. Rhodes, Polden v. Bastard, already referred to, and in other 


cases,! and in India in Chunder Coomar Mookerjee v. AKoylash 
Chunder Sett,? and Wutzler v. Sharpe? 
James v. Plaut. The case of James v. Plant * is important as shewing that 
———— ôf the same principle applies in the case of an implied grant on 
m Pint the partition of joint property. 
property. In that case the properties, formerly separate, vested in 
coparceners as one joint property. Thereafter, a way which 
before the unity of seisin had been enjoyed from one property 
over the other continued to be used. 

The coparceners for the purpose of making partition 
conveyed the property in two separate estates as had formerly 
existed to a grantee to uses to hold the same to the nse in 

' fee of two distinct persons. In conveying the messuages, 
tenements, lands, &c., the coparceners also conveyed all 
houses, out-houses, ways, easements, &e. to the said several 
messuages or tenements, lands, &c., belonging or appertaining, 
or therewith usually held, used, occupied, or enjoyed, to have 
and to hold the messuages, &c., with the buildings, lands, &e., 
thereunto belonging, and their appurtenances to the grantor to 

- the use of the said two persons. l 
| It was held reversing the judgment of the Queen's Bench 
- that from the deed itself it was ——— the intention of the — 


— See Watts v. Kelson (1870), L R., * (1881) I. L. R., 7 Cal., 665. 
: ` * (1898) I. L. Ru, 1$ AN. 270, 
viui rapid ` 


























gr: ntors that the right of way should pass and that the words : === 
above cited were sufficient to carry such intention into effect. . 
As to the use of the word “ appurtenances” standing alone E — 


in the habendum, it was not considered that it affected in any 
way the implied grant arising from the use of the former words, 
as it was not to be taken by itself but with reference to the rest 
of the deed, and as thereby receiving a more enlarged meaning 
sufficient to let in and comprehend a right of way which had 
been “ usually held, used, oceupied, or enjoyed." 

The gniding principle i in all these cases of implied grant G 
where questions arise whether on the severance of tenements m 
formerly held in joint or sole ownership, discontinuous easements 255 
have passed under the particular words used in the instrument, "sed. 
is so clearly stated by.Tindal, C. J., in the last-mentioned case 
that his language may be usefully quoted here :—He said, “ We 
all agree that, where there is a unity of seisin of the land, and 
of the way over the land, in one and the same person, the right 
of way is either extinguished or suspended according to the 
duration of the respective estates in the land and the way ; and 
that, after such extinguishment, or during such suspension of 
the right, the way cannot pass as an appurtenant under the 
ordinary legal sense of that word. 

* We agree also in the principle laid down by the Court of 
King's Bench that, in the case of a unity of seisin in order to 
pass a way existing in point of user, but extinguished or 
suspended in point of law, the grantor must either employ 
words of express grant, or must describe the way in question as — 
one ‘used and enjoyed with the land’ — —— 
matter of the conveyance.” — 
the case eame in cor red ith the Court of Kings 
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purported to be of ** all waters, water-courses, privileges, ease- 
ments, advantages and appurtenances to the premises belong- 
ing or in anywise appertaining, or to or with the same or any 
part thereof held, used, occupied or enjoyed." 

But since the case of Watts v. Kelson? to be hereafter 
referred to in connection with quasi-easements,* an easement of 
the kind just mentioned would appear on a severance of the 


tenements to pass more properly by presumption of law than 
under an implied grant depending on the particular words used. 
When words But the words “therewith held: or used” or like words 


T there wit h : I} | : 3 l 
held or used” Will not carry a way not used prior to unity of possession or 


or like words "marchi ; x . 
BB not corre ownership but made by the owner of both properties during 


a disconti- unity of possession or ownership for his own greater conve- 
nuous ease- * Dms 

, ment, nience in the use of the two properties jointly.* 
Thomson v. In the case of Thomson v. Waterlow? Lord Romilly, M. R., 


W. , lo P, i ^ " * . * * . 
Trý recognised this principle and pointed out the distinction be- 


tween the case of a right of way which previously to the unity 
of possession existed from one property to another and had 
become merged by the fact of the same person having become 
the owner of both properties, and the case of a right of way 
where the user had sprung solely from the convenience of the 
person who held the tenements, which convenience ceased to 

exist when the severance of the tenements took place. 
las Upon the authority of Thomson v. Waterlaw and Langley 
Kelson. v. Hammond, the Master of the Rolls in Watts v. Kelson® held 
that because the artificial water-course was first made and 
begun by a person who was owner of both properties, and had 
no prior existence at a time when the properties were separately 
.. . owned, the general words in the conveyance were not sufficient 

to pass the right. 

But the Court of Appeal in expressing the opinion that the 
general words were sufficient to pass the right even if the 


- 













, | Wardle v. Brocklehurst (1859), 1. L. R., 3. Exch, 161; Cáwader Coomar 
— E. & E., 1058. - Mookerjee'v. Ko sh Chander Sett (1881), 
=. Co 9 (1870) L. R., 6 Ch. App., 166. 4 I, L. R., 7 CaL, 
EE oe. - © See Part TV, B. * eS (868) L. RB Eg, 3 M 
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easement had not passed as a quasi-easement by a , presumption x 
of law, which it had, pointed out that Thomson v. Waterlow — 
and Langley v. Hammond were both cases of rights of way, and 3 
that the Master of the Rolls had overlooked the well-establish- 

ed distinction between easements, like rights of way, which 

are only used from time to time, and what are called conti- 

nuous easements.' 

Lastly, it is a general rule of construction that the General rule 
question, whether or not the particular easement must be taken Som"! 
to have passed under the particular instrument, is to he 
determined by the intention of the parties to be gathered 
from the language of the instrument considered with reference XE e 
to the state of circumstances existing at the time of the grant, - 
and to the previous manner of enjoyment”  — | : ; 

In Kay v. Orlej* Blackburn, J., said, “I think in con- Kuy v. Oxley. — 
sidering the words we should see what they really mean, and — — 
apply them to the state of eireumstances existing at the time = 
of the conveyance.” 


(Jnestions of construction have occasionally arisen as to Questions of 


tructi 
whether the grant is to be construed as conveying the land towbetherthe — — 
itself, and thereby excluding the grantor from all further in the land HE 
interest in, and enjoyment of, the land or its produce, or as Ae eeticert a 
confining the grantee's rights within the limits of a mere only. — 
easement or profit à prendre. tr MM 


In this connection it has been held that the grant of a 
house together with the exclusive use of a gateway described - 


by partieular dimensions and being a covered passage, carried - pu «A 
with it not only the right to use the gateway as — pos TA e 
access to the dominant tenement, but a right. of property in S f — 


passage itself so as to permit of a bookstall being put up in ne — 
‘It was pointed ont that the exclusive use of the gateway _ 
had an entirely —— — from the —— » the exclusive 
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*Eliz., 083; Wilkinson v. Proud (1843), * (1819), 2 B. and Ald., 724. 





right of gateway " as used in the case of London Tarerns 
Company v. Worley. 

As regards Des case of minerals it has been held in deter- 
mination of the question whether the land itself was conveyed 
or merely the right to get the minerals, which is a profit 4 
prendre, that the grant of a right to get all the coal lying in a 
particular close, is a grant of the land itself, a corporeal right, 
conveying the entire interest of the grantor.? 

In the absence of clear and explicit language showing an 
intention to convey the greater right, the Conrt will decide 
in favour of the lesser right. 


" Lord Mountjoy’s ease is a leading authority for the — 


proposition that a grant in fee of liberty to dig ores does not 
confer on the grantee an exclusive right to dig them, even if 
the grantis in terms without any interruption by the grantor. 
This was the view taken of the case in Chetham v. Williamson; 


and in Doe v. Wood," and has never been judicially questioned." 


Such is the language of Lindley, L. J.. in the recent case 
of Duke of Sutherland v. Heathcote. 
It appears at one time to have been considered that when 


the terms of a grant were uncertain, the grant was to be 


eonstrued most strongly against the grantor 

The rule as to doubtful grants being construed most 
strongly against the grantor which involves the application of 
the maxim, Verba chartarum fortius accipiuntur contra proferen- 


tem has been questioned in Taylor v. Corporation of St. Helens" 


by Jessel, M. R., who made the following observations :— 

** Before doing so, I will take the liberty of making an 
observation as regards a maxim quoted by Mr. Christie, and 
which is to be found, I believe, ina great many text-books, and, 
I am afraid, also in a great many judgments of ancient date, 
and that is, that a grant, if there is any difficulty or obscurity as 


toits meaning, is to be read most strongly against the grantor. 
nt ————— 


! See Reilly v, Booth (1890), 44 Ch. D. (1897), 1 Ch., 175. — 
at p. 24, per Lindley, L. J. * (1583), 1 And.. 307 ; 4 Leon., 147, 
2 Sanders * Norwood (1600), 2 Cro. 511801), 4 East, 469. — 


aE E A T, O 7 (1392), 1 Ch. at p. 485. 
* Duke ME Sthen Yo Heath, * (1877), L. R., 6 Ch, D., 264. 2 
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* I do not see how, according to the now established rules of 
construction as settled by tne House of Lords in the well-known 
case of Grey v. Pearson,! followed by Roddy v. Fitzgerald* and 
Abbott v. Middleton? that maxim ean be considered as having 
any force at the present day. The rule is to find out the mean- - 
ing of the instrument according to the ordinary and proper 
rules of construction. If we can thus find ont its meaning, 
we do not want the maxim. If, on the other hand, we cannot 
find out its meaning, then the instrument is void for uncertain- < 
ty, and in that case it may be said that the instrament is 
construed in favour of. the grantor, for the grant is annulled.” 

: But the Master of the Rolls while referring to the two " 
extreme cases of an instrument intelligible by the ordinary 
rules of construction, and of an instrument so obscure as to be 
void for uncertainty, appears to have left unnoticed the middle : 
ease of an instrament, which is capable of two meanings, but = 
raises a doubt as to which meaning it ought to bear. In such 
a case authority appears to show that the doubtful words 
should be given the meaning which is the most, unfavourable 


to the grantor provided no wrong is thereby done." ^ 
Part IV.—By Presumed Grant or Operation of Law. » 
The distinction between the operation of an implied grant Distinction 

and presumed grant has already been observed. —— 


[In the former case the grant is an implied grant arising grant ^ and of 
out of the intention of the grantor and the words used by him grant.” | 
considered with reference to the state of circumstances existing 
at the time of the grant, whereas in the latter case the grant 
operates not by virtne of any words used by the grantor, but by 

"virtue of a legal presumption arising on the ground of necessity, . — 
whether absolute, or of the qualified character to be found in Eg = 
what are called guasi-easements.” x 











x (1857), 6 H. ke Č. 6I. — p. 545. 
s (1557), 6 H. L. C.. 827, | 5 [n l'Lcysey v. Vicaru (1847), 16 M. & " 
* (1858), 7 H. L. C., 68 W.(1847), at p. 495, Parke, B., conve- 


* See Elphinstone, Norton and Clark  niently distinguishes these two classes — 
on Interpretation of Deeds, pp. 93 ef - — — bz. —— one as of - 
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In the cases of presumed grant the easement is said to 
arise as incident to the grant of the dominant tenement.! 

It is between the consideration of what for the purposes 
of distinction may be called ** easements of absolute necessity " 
and quasi-easements that this part of the chapter will be divided. 


A.— Acquisition of Easements of Absolute Necessity. 


These are the easements which are usually known as 
* Easements of Necessity.” 

The most ordinary instance of them is what is called a 
though their application is not strictly 





“way of necessity," 
limited to ways.’ 
These easements arise on a severance of the tenements, 
and the principle by which their acquisition is governed may 
be stated to be that the law will presume an additional grant 
in favour of the grantee or a reservation in favour of the 
grantor of everything absolutely — for the enjoyment 


Packer v. W. 


of the dominant tenement. 


This principle has been consistently recognised from the 


earliest times.’ 


In the case of a reservation the right operates by way of 
a re-grant from the owner of the surroundiug land.* 
In the notes to Pom/ret v. Ricrost,® the following statement 


of the law oecurs :— 


* So where a man, having a close surrounded with his 
own land, grants the close to another in fee, for life or years, 





inits strict sense, and the otber, by à 
more modern doctrine as necessary to 
the convenient enjoyment of the dwell- 
ing-house as it was enjoyed at the time. 


— vof grant or devise, 


3 Oldfield’s case, Noy's Rep. 123. 

2 S» Introductory, Part I under 
Easements of Necessity,” and iufra. 
® Clark v. Cogge (1607), Cro. Jac., 170; 
1657), 2 Siderfin, 111; 
Pom fret v. 681), 1 Sand., 321 ; 
Dutton Y. Taylor 1701), 2 Lat., 1457 ; 
iffe v. Earl of Kinnoul (1838), 5 
N. C., 1. ; Dand v. Kingscote (1840), © 
























(1853)? 9 Excb., 1; Sufield v. Brown 
(1864), 4 DeG. J. & S. at p. 197 ; Crossley 
v. Lightowler (1866), L. R., 2 Ch. App., 
p. 486; Gayford v. Moffatt (1868), L. R. 4° 
Ch. app.-133; Wheeldon v. Burrows 
(1879), L. R., 12 Ch. D., 81; Delhi ond 
London Bank v. Hem Lall “Dett (1887), 
I. Le- R., 14 CaL, 833; I. E. Act, s. 18, 
els, (a), (c), und (e), and see Chuns Lad v. 
Mani Shankar (1893). I. L. R., 13 Bom. 
at hs 625. 

5 Corporation. of Loudon v. Kigges 


: (1880), I. L. R., 13 Ch. D., 798. 
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the grantee shall have a way to the close over the grantor's 
land as incident to the grant, for without it he cannot derive — — 
any benefit from the grant. So it is where he grants the land 
and reserves the close to himself.” 

* This principle seems to be the foundation of that species 
of way which is usually called a way of necessity. " 


Upon this very principle, a way of necessity was allowed —— | - 
in Gaw* Moffatt where it was held that immediately after ^ "^ | 
"o Lease Was granted, the plaintiff who was a tenant occupying > 


the inner close, became entitled to a way of necessity through the 

outer close, surctole to the business to be carried on on the pre- 

mises demised, namely, the business of a wine and spirit merchant. 
So in Hinehelife v. Earl of Kinnoul* there were two Hincheliffev. ——— 

adjoining houses belonging to the same lessor, and the coal I — 

cellar under one liouse was supplied through a shoot, the mouth 

of which opened in the yard o^ the adjoining house ; and it was 


held that a demise by the owner of both houses of the first — 
house with its appurtenances carried with it the right to use — 
the coal shoot, and also a right of way to the coal shoot through — 
the premises of the adjoining house, such way being necessary — 
for the enjoyment of the coal shoot. This decision rests on the — 
ordinary principle of law applicable to these cases, that if a ic 


tenement is granted for valuable consideration a right of way ES 
to it throagh other land belonging to the grantor is also EC 
granted, if such way be absolutely necessary for the enjoyment - — 
of the thing granted. — 


On a similar principle rests the decision in Davies v. Davies v, E — 
Sear,* which was also a case of a right of way. |. — —— 

By a similar legal presumption when minerals are — — — 
and the surface is land reserved or the surface land is granted »rec en E S 
and the minerals are reserved, such powers as are necessary — * * | 
working the mines are granted or reserved, as the case may * 
as incident to the grant or resetvation.* 


-— — — — 


! (1859) L. R., 4 Ch., App. 133. 
3 (1538) 5 Bing N. C. 1. 
* See Sufield v. Brown (1864), 4 DeG, | scote (1840), 
J.and S. at p. 197. W.,174; The Dera ad 
ED) e Ro Bae at n i eios Co v. We er ( 26 
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00 Dads. Thus in Dand v. Kingscote' where land was granted with 
— = a reservation of mines and the liberty of sinking pits, it was 


- held that the right of erecting a steam engine, and other 
machinery necessary for draining them with all proper acces- 
sories passed as incident to the reservation. 

- Rowbotham v. In Rowhotham v. Wilson? Lord Wenslydale observed as 

Wilson. ; 
follows:— , 

“The rights of the grantee to the minerals, by whomso- 
ever granted, must depend upon the terms of the deed by 
which they are conveyed or reserved when the snrface is con- 
veyed, 

* Prima facie, it mast be presumed that the minerals are to 
be enjoyed, and, therefore, that a power to get them must also 
be granted or reserved, as a necessary incident. It is one of 
the cases put by Sheppard (Touchstone, 5 chap., 89) in illus- 
tration of the maxim, * Quando aliquid conceditur, conceditur 

"" etiam-et id sine quo res ipsa non esse potuit, that, by grant of 

mines, is granted the power to dig them." 


PE B ha Brick The same principle was followed in the recent case of 
3 E Ruabon Brick and Terra-Cotta Company v. Great Western 
= G.W. Ry. Co. Railway Company, where the plaintiffs having granted land to 
T ON the defendants reserving mines, and the defendant company 
— having laid a railway over a bed of valuable clay lying in the 
P abject of the grant, it was held that the plaintiffs were entitled 


-to work the clay from the surface, and to remove the ballast 
‘and surface soil lying above such clay. 

With regard to easements relating to water, the case of 
- Nicholas Chamberlain * has been explained as referring to a 
case of liess where it was said that if a man erects a house 
and builds a conduit thereto from another part of his land and 
- conveys water by pipes to the house and afterwards sells the 
“house with the appurtenances excepting the land, or reserves 
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Dae, 326; Rowlothem v. Wilson (1860), 8 * (1560) 8 H. L. €. at p. 360. 
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the house and sells the land, the conduit and pipes pass with ze 
the house, because they are — and 4uasi-appendant — 
thereto. — 
In Ewart v. Cochrane, Toéd Chelmsford appears to have Ewart v., 
thought that the easement there claimed, of draining surplus — n. i= 
water from a tanyard into a tank or cesspool, situated in the — 
adjoining property, passed as an easement of absolute necessity 2 
on a severance of the two properties. But the tendency of the = 
later anthorities has been to recognise the acquisition of sach 
an easement as a quasi-easement, apparent, continuous and = 
necessary for the enjoyment of the property as it was enjoyed — 
at the time of the severance, rather than as an easement of. * = 


absolute necessity. po 

So in India in Morgan v. Kirby’ where the easement claim- sy 
ed was the right to the flow of water along an artificial water- ^'^ 
course, it was said that such an easement might be an easement 
of necessity arising-on a severance of tenements when the 
convenience claimed is one without which the grantee could 
not have the use of the tenement then severed off from the 
main heritage. 

* During unity of possession no easement strictly so called 
exists, but a man may, by the general right of property, make 
one part of his property dependent on another and grant it 
with this dependence to another person. Where property is 
conveyed which is so situated relatively to that from which it 
has been severed so that it eannot be enjoyed without a parti- 
cular privilege in or over the land of the grantor, the privilege 
is what is called an easement of necessity, and the gtant of itis ~~ 
implied and passes without any express words. It is as it were — E E 
brought into existence by the severance of the tenements on the — Co EN 
prineiple that together with the property sold, the: n 
everything, without which it could not be beneficially. used."*.- 
— es erences = 
be wg an easement of mes 2 s $5 | iv A E a5 
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Tenant may The rule preventing a tenant from acquiring an easement 


y coco by prescription as against his landlord does not extend to the 


sity against case of an easement of necessity, as the case of Gayford v. 


landlord. 

Gexfordy. Moffatt, above referred to, shews. 

Moffatt. 

Distinction Though easements of absolute necessity and quasi-easements 


between ease- ^ . s : 
ments of abso. May alike be created by implication of law on a severance of 


dod md the tenements, a point of distinction arises between these two 
easements classes of easements in cases where the dominant tenement is 


nant tenement retained by the grantor instead of being conveyed, and it is 
Pes. ^Y the servient tenement which is conveyed to the grantee. 

In such circumstances the legal presumption operates for 
the acquisition of an easement of absolute necessity as much in 
favour of the grantor retaining the dominant tenement as of 
the grantee obtaining it, the necessity which is the foundation 
of the easement, being considered equally unanswerable in 
either case. 

But with regard to quasi-easements, the law as it has to 
be applied in Bengal and those parts of India where the Indian 
Easements Act is not in force, is different, for, as will be seen, 

* these rights arisin favour of a grantor retaining the dominant 
tenement and conveying the servient tenement, not by virtue of 
a similar presumption, but only by express reservation.in the 
conveyance.? 


za . 
z n * 


E -= B.—Acquisition of Quasi-Easements. 


What are The term *'quasi-easements " has been applied to those 
fent. — — easements, which, not being easements of absolute necessity, 


come into existence for the first time by presumed grant or 
| ~ operation of law on a severance of two or more tenements 
—— formerly united in the sole or joint possession or ownership of 











EL owl one or more persons.* 
E —. 5. . They are to be distinguished from those easements which, _ 
— Ae ^ hi ae p . - 7 
Ee. —.  exisüng before the apir, of possession, are suspended merely 
— 2 (1868) L. R., 4 Ch. Apo 133. ^ 4 existence where the terms of the con- 
— — 2 See infra B, — of rei | veyance excinde them. Dalion v. Anga — * 
= = _ Easements, | (1881), I = oe Ee Car, at tt 
— dE. ora * They will not, of course, come iato p.809. FAV re ie an 
co es Pie M kc oo ORA rre A 
EN. C o Sol. — x — ys eR 
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during its continuance, and revive upon its determination ni x 
the mere separation of the tenements.' —— 
Though possessing no legal existence during the unity of Meaning of the 

term. | 
possession or ownership, their use during that time by the 
owner of the united tenements as necessary to the enjoyment ot — 
the property, causes them to be regarded in law as quasi- | | 
appendant rights expanding into easements proper on a disposi- 
tion of the tenements, 


Though iu one sense they may be called easements of How distin- — 
guishable from . 





necessity as originating partly in reasons of practical utility, uementeot — 
they offer impórtant features of dissimilarity to easements of a  l = 
absolute necessity, both in the matter of their acquisition by a — 
grantor retaining the qguasi-dominant tenement, and in their — 


character of being apparent and continuous.* 
It will be convenient to — the law — to the 


























three different — first, where the tenements were — Sree 
united in sole possession or ownership ; ; secgndly, where they  — 
were formerly united in joint possession or ownership and are — 
severed on partition ; and Medl Y, where being formerly united — 
in either sole or joint possession or ownership, wae are 
simultaneously conveyed to different persons. 

Most of the cases fall under the firsé branch of the — 
where a man, having been in sole possession or ownership of 
a united property, disposes of it in different tenements, but 
the second branch of the subject is also important as involving 
a consideration of the law as it applies to cases arising out of í 
the partition of joint properties. The third branch of the =. . 
subject appears to be nearly allied to the second. | NS 


L.—Aequisition of quasi-easments on à severance of tens- 
ments formerly heldin sole possession or ownership. 
In eases falling under this heading the question whether | 


qvasi-easements arise om a severance of the tenements 








! See Su field v. Brown (1364), 4 De G. 
J. & S., 135; and Chap, X, Part . | 
| 3 See mper, this matter is referred t0 is fully ise 
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upon whether the 4j«as;z-dominant tenement is conveyed to the 
grantee or retained by the grantor, for though in the former 
state of circumstances, 4uasi-easements arise in favour of the 
grantee under a presumed additional grant, thev are not in the 
latter state of circumstances retained by the grantor, except by 
express words of reservation. This distinction makes it neces- 
sary to consider the law, first, when the guas/-dominant tenement 
is conveyed, and secondly, when it is retained. 


(a)—The law as to the acquisition of quasi-easements when 
the quasi-dominant tenement is con veyed to the grantee, 
and the quasi-sercien! tenement is retained by the 
grantor. 


(1). Generally. 


inci It will be convenient in the first instance to state general 
principles; and then to refer in detail to the different. kinds 
of easements to which such principles have been applied. 
From an eXamination of the authorities these general 
ciples will be found to be the following :— 

First.—On the grant by the owner of an entire property 
— E. E á part of that property as it is then used and enjoyed, there will 
EN | passto the grantee all those continuous and apparent easements, 
quasi-easemetits, which are necessary to the reasonable 

E. of the property granted, and which have been and 
=a “are at the time of the grant used by the owner of the entirety 
* forno of P part granted.’ 
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kar (1893), I. L: R., 18 Bom., 616. 
The same rule applies in favour of a 
lessee of the quasi-dominant tenement 
either as against the lessor retaining the 
quas@ervient tenement or his assigns, 
Cox v. Matthews (1685), 1 Ventris, 231, 
vw. — 239; Rosewell v. Pryor (1704), 6 Mod., 
Watts | 1585) , L R., 10 App. e E 116; — v. Gorham | (1829), M. * 
E reer Ix b pM —* "es sm is ix. WU 
EL uu TEEN sen 5 ote of. a sale by a mortgagee rightly 
. exercisir z his power of sale. Born v, 
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Secondly—Such easements arise in favour of the grantee ` 
either on the principle that the grantor is presumed by law to 
grant everything which is essential to the use and enjoyment 
of the guasi-dominant tenement, or on the principle that a man 
cannot derogate from his own grant.! 

The former principle applies in thé case of an affirmative 
easement under a presumed additional grant.” 

The latter principle applies in the case of a negative 
easement under a presumed negative covenant.* 

The justice of these principles is unquestionable, for it is 
obvious that where one portion of a united property has been 
dependent on another portion for certain necessary advantages, 
and the former portion is alienated, the denial to the grantee 
of the enjoyment of similar advantages would be to deprive his E 
newly acquired property of utility, and him of the benefit of _ 
his bargain. Not only would such denial work injustice to 
the grantee, but would shew undue favour to the grantor by E 
allowing him to retain his consideration without making an a “3 
adequate return. * — 

These principles are well-established in English law, and Uniformly — — 
have obtained uniform recognition in India, both from the i nds 
Legislature in the Indian Easements Act,* and from the ge ae E 
in cases falling outside the Act. "5 * CE | 

Such being the definition of quasi-easements * the — 
general principles dpon which they are acquired, it remains to 
be ascertained what classes of easements fall within their 
scope. | t es 
In order to arrive at a satisfactory conclusion in this < 
respect, it becomes necessary to examine separately and from | —— 
its own standpoint, each of the different classes of easements. — — — » 

TON First i in the importance and -— of o cases s to which fey — 
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(2). dn particular. 


(«) Basements of Light. 


Easements of in the first place it should be observed that the general 
fight pass as qe e. 
geeceaese- principles above stated are applicable to the acquisition of 
come me a easements of light by presumed grant, and that when such 
of necessity. easements pass to a grantee on a severance of the tenements they 
pass as quasi-easements, and not as easements of necessity.) 

With this preliminary observation it is proposed to examine 
the authorities in detail. 

One of the earliest reported cases is that of Palmer v. 
Fletcher? where it was resolved that if a man erects a house on 
his own land and thereafter sells the house to one purchaser 
and the land to another, the purchaser buying the land cannot 
block up the other's lights any more than the original owner, who 


"^ eannot derogate from his own.grant, and this though the 











— 


— house is a new one. 

p * *- = * n 

— o the same effect are the decisions in Cow v. Matthews; 
— and Rosewell v. Pryor.* 


* Palmer v. Fletcher was followed in Compton v. Richards,’ 
where it was held that the occupier of one of two houses built 
nearly at the same time and purchased by the same proprietor, 
might maintain a special action on the case against the-tenant 
of the other for obstructing his window lights, however short 
the previous enjoyment by the plaintiff. 

. Though the. houses were unfinished "at the time of sale, 
Se openings intended for the windows were sufficiently indi- 
eated to support an implied condition that nothing should be 
afterwards done whereby the windows might be obstructed. 

In Coutts v. Gorham,’ the owner of two adjoining houses 
— having certain ancient windows leased one of them for twenty- 
* : * one er determinable on lives, which lease the lessee after- 
m sigi Ment 
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2 (1679), 1 Levinz, 122: 
~* (1685), 1 Ventr., 237. 












! ~ * (1704), 6 Mod., 116. 
. 13, el (b) and — * (1814), 1 Price, 27. 
A iv kac j ae, — — (1820), i — Malkin, 396. Tt 
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Thereafter the defendant took a new foxes of the same 
premises from the owner for twenty-one years. 5 
The windows of the other house had been altered and — 
placed in a different position from the ancient ones at a period 
within twenty years of the obstruction of lights complained of by — 
the plaintiff, and the owner thereafter leased the house to the 
plaintiff. 
It was held that as the owner could not have obstructed - 
the plaintiffs lights in these circumstances, the defendant had 
not the right to do so. | 
The same principle was applied in Swanshorough v. Coven- —— m 
try,: where Tindal, C. J., said: “ It is well established by the ' T9, E 
decided cases, that where the same person possesses a house, 
having the actual use and enjoyment of certain lights, and 
also possesses the adjoining land, and sells the house to another 
person, although the lights be new, he cannot, nor can any one | 
who claims under him, build upon the adjoining land so as  - ; B 
to obstruet or interrupt the enjoyment of those lights. The E 
prineiple is laid down by Twisden and Wyndham, JJ., in the — 
case of Palmer v. Fletcher, * that no man shall derogate from hie * c : 
own grant, The same law was adhered to in. the case of — = a 
v. Matthates. by Holt, C. J., in Rosewell v. Pryor; ; and, lastly, Les un 3m 
in the later ease of Compton v. Richards." — a. Du 
In WAeeldon v. Burrows? the general rule governing the —— 
acquisition of quasi-easements by the grantee of the quasi- — — p 
dominant tenement was stated to be applicable to easements of. ian Et 
light and to befounded on the maxim well established by authority = ~~ EV | 
and consonant to reason and common sense, that a grantor — JS FE 
shall not derogate from his own grant and was — as p 
follows :— | — , gt ere 
—— **Onthe grant by the owner of a — ts — ‘of that t g e 
tenement as it is then ring! — will pass tothe — es Cm 
oe all those continue pk uc a r ne “Rad's | eas ements oa: ag 
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- granted, and which have been and are at the time of the grant 

cd used by * owners of the entirety for the benefit of the part 

— granted.” ! s ER 

— Allen v. In Allen v. Taylor? Jessel, M. R., said: * There can 

a be no doubt that the law as laid down by Palmer v. Fletcher is 

the law of the present day ; that is, where a man grants a house 

in which there are windows, neither he nor anybody claiming 

under him can stop up the windows or destroy the lights. 

That is based on the principle that a man shall not derogate 

a from his own grant; and it makes no difference whether he 

: grants the house simply as a house, or whether he grants the 

| house with the windows or the lights thereto belonging. In 

— both cases he grants with the apparent easements or quasi- 
= easements. All that is now, I take it, settled law." 


ES Breomfeld v. Finally, the recent cases of Broomfield v. Williams* and 
m Brune; Pollard v. Gare* have affirmed the same doctrine by deciding — — 
Gare, that the purchaser or lessee of the first of a series of building 
— plots is entitled to the free access of light to his house, unless 


the vendor or lessor has expressly reserved to himself and his 
assigns a right to obstruct by building on the adjoining land or 
there i is sufficient evidence of a definite building scheme bind- 
-E ing on the purchaser or lessee. This is a primá facie right 
—  . . and the burden of setting limits to it lies on the vendor or —— 
EIC lessor." — 
~ The successive demona. above cited establish beyond 
. question. the principles of English law which govern the 
BÉ tow — of  quasi-easements of light by the — of the 
T 2% = |  quasi-dominant. tenement. — 
‘h princi In India the same rule has, in its — to easéments 
ET — | ‘light, received — and judicial approval? i 
E E c fa — Joapd( s - without a a, 
— sage a to restrict the application of the doe- - — 
302. Vor ot * Pr | pure me purv. Williams; — 
S ——— v. Williams, E 
* ILE Act e 13, el. 0) mà i 
| London Bank v. 
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tt) Easements relating to Water. 
The same general principles governing the acquisition of general ete d zx 
quasi-easements by the grantee of the 4uas/-dominant tenement ples apply — 


and applying to easements of light, apply also in England and amaliy im 


in India! to easements relating to water, whether as regards dia. 
the flow of water to or from tle dominant tenement, or as 
regards the pollution of water. 
Thus in Nicholas v. Chamberlain, it was held by all the Easement in 


bi 
flow of waterto = 
jadges upon demurrer that if one erects a house and builds a dominant 

















conduit thereto from another part of his land and conveys poet : E" 
water by pipes to the house and afterwards sells the house (rai — 0 
with the appurtenances excepting the land, the conduit. and — 
pipes pass with the house, because they are necessary and —— — — E 
quasi-appendant thereto. — 
In Sury v. Piggott? an action was brought for obstructing Sery v. —— 


scott, om 
a stream of water running over the defendant's land to a pool * — 


of the plaintiffs situate in a close which was part of the plain- 
tiff s rectory. The land over which the stream flowed and the —— 
plaintiff's close had both belonged in unity of ownership to the EC — 
Crown until King Henry VIII granted the land over which — ies 
the stream flowed to the grantee under whom the — e. 
claimed. Kr 
It was held that the defendant took the land subject to 2 
the previously existing right of the plaintiff's predecessors to é 
have the flow of water to the pool unobstructed. c — 
In the same case it was laid down that if a man has O -~ — — 
a mill on one part of his land, and the stream which works the IE 
mill flows through another part of his land, and he grantsthe — 
mill with the land on which it stands, he cannot afterwards = == ~ = 
stop the stream from flowing to the mill — the — of the Š — 1 
iin — — ee nn 
In 
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the water by the defendant it was held that a presumed right to 
the water passed with the conveyance to the plaintiff, and that _ 
the action could be maintained. y 
Watts v. = Watts v. Kelson? is an important case both as an authority 
c for bringing easements in the flow of water within the scope i 
of the general principles governing the acquisition of quasi- 
easements by the grantee of the quasi-dominant tenement, and 
as explaining the meaning of the words “continuous” and 
“necessary ” as applying to quasi-easements. 
In that case the plaintiff sued to maintain an alleged right 
to the uninterrupted flow of water along an artificial water- | 
course through the defendant's premises to the plaintiff 's. 
The facts were that the owner of two properties held in 
è | unity of ownership made a drain from a tank on one property 
* to a lower tank on the same property, and laid pipes from the 
X lower tank to cattle-sheds on the other property for the 
| purpose: of supplying them with water, and they were so 
snpplied up to the time the owner sold the latter property to 
` the plaintif who then had the use of the water until the 
| defendant, who subsequently became the purchaser of the former 
-— - . property, stopped it. 
In granting a. perpetual injunction restraining the defends 











=e ant from obstructing and diverting the stream and water-course, 
ee the Court of Appeal 3 in a judgment delivered by Mellish, L. J., 
— rae Al 
—- — — . made the following observations :— | 
EE o 0o * We are clearly of opinion that the — in the 





— — present case was in its nature continuous. There was an ; 

Baa. : o actual construction on the servient tenement extending to the. 
. - . dominant tenement by which water was continuously brought — — 
iy. through the servient tenement to the dominant tenement forthe — 
i ER 3 Jo use of the occupier of the dominant tenement. According to — 
ae the > rule, as laid down by Chief Justice Erle, the right to m 
| an e: re nent as the | one in question would pass by — DOM 
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* [t was objected before us, on the part of the defendant, 
that on the severance of two tenements no easement will pass 
by an implied grant, except one which is necessary for the sd 
use of the tenement conveyed. It was, at the time of the E — 
conveyance, the existing mode by which the premises conveyed — 
were supplied with water; and we think it is no answer that E 
if this supply was eut off, possibly some other supply might . 3 
bave been obtained. We think it is proved on the evidence 
that no other supply of water equally convenient or equally E 
pure could have been obtained." EU 

In Ramessur Prasad Narain Singh v. Koonj Behari Pat- Ramessur Pras 
tuk,* where the plaintiff claimed for the purposes of irrigation to — oe T 3 
have the flow of water in an artificial channel from the defendant's 27a P : 
estate to his own without diversion by the defendant, the Privy | : 2 
Council, referring to Watts v. Kelson, observed, ** 1t may be that — — 
at the time when this system of irrigation was adopted the — 
mouzahs now belonging to the plaintiff and the defendant formed 
one estate, and, if so, on severance the right to the continued flow 
of water in the accustomed channels would arise and subsist.” 

In Morgan v. Kirby? where the easement claimed was the sr 
flow of water along an artificial water-course, it was said that Kindy. 
such an easement might be acquired as a quasi-easement in the 
character of being a continuous and apparent easement which 
has been used by the owner during the unity of possession for  - 
the purpose of that part of the united tenement which corre- 
sponded with the tenement conveyed. 

As regards the easement to discharge water from the —— 
dominant tenement on to another's land, the jus aque educende regard bo 2 3 | 
of the Civil Law, there are cases deserving attention. — — 1 M 

The first of these is the old case of Coppy v. J. de B. decided 
in the 11 H. 7 and reported in Gale on Easements as follows ! :— 

"ee Wiliam ary onim nt i 
J. de B., and counted that according to the custom of ondon — ; 
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* (859) L- Re, 4 App. Cae at ps 128; x AW. L, 94 
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where there were two tenements adjoining, and one had a gutter 


running over the tenement of the other, the other cannot stop 


it, though it be on his own land ; and counted how he hada ~ 


tenement and the defendant another tenement adjoining. The 
defendant's counsel said, ** We say that since the time of memory 
one A was seized of both tenements, and enfeoffed the plaintiff | 


, of the one and defendant of the other." To whieh it was replied, - 
“This is not a good plea, for the defendant seeks to defeat the 


custom by reason of an unity of possession since the time of 
memory ; and that he cannot do in this case, for such a custom, 
that one shall have a gutter running to another man's land 
is a custom solemnly binding the land, and this is not 
extinct by unity of possession ; ; as if the lord of a seigniory 


purchased lands held in gavelkind, the custom is not thereby 
extinguished, but both his sons shall inherit the lands, for the 


39 


custom solemnly bindeth the lands.” Townshend said, “If 
a man purchase land of which he hath the rent, the rent 
is gone by the unity of possession, because a man cannot 
have a rent from himself, but if a man hath a tenement 
from which a gutter runneth into the tenement of another, 

even though he purchase the other tenement, the gutter remains. 
and is as necessary as it was before." To this it was objected _ 
by the defendant's counsel, * That he who was the owner of the 


two tenements ‘might have destroyed the gutter ; and that if 
e so, and then made several feoffments of the two 





he had do 


plied, - T Mie that were s so, you might have pleaded such — 
“destruction Tes aE and it — A raised a good issue. - 
— qe 
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ements, the gutter could not have revived.” To which — 
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From the tanyard, a drain was formed to carry off the 
surplas water, which was sent into a cesspool or tank in the 
adjoining garden, where it disappeared by absorption. There- 
after the properties were severed, the tanyard eventually 
finding its way into the ownership of the respondents.and the 
house and garden into that of the appellants. 

Subsequently the appellants becoming annoyed by the 
cesspool, blocked up the drain, and the respondent thereupon 
brought an action for damages which the Court of Session 


decided in their favour, on the ground that there had been’ 


a presumed grant of an easement to discharge the water from 
the tanyard into the cesspool. 

The correctness of this decision was affirmed by the 
House of Lords on the ground that where two properties are 
possessed by the same owner, and there has been a severance made 
of part from the other, anything which was.used, and was neces- 
sary for the comfortable enjoyment of that part of the property 
which was granted, must be considered to follow from the grant. 

Lord Campbell's judgment, from which the abovementioned 
ground is taken, refers merely to “ comfortable enjoyment” and 
discloses no distinction between apparent and continuoüs ease- 
ments, and discontinuous easements, between which, as has 
been seen, a very real difference exists in the method of their — 
acquisition by presumed and implied grant. “ Comfortable 
enjoyment" appears foo broad a ground upon which to base 












the qualified necessity which is one of the conditions to the © s 


aequisition of quasi-easements. Lord Chelmsford appears to 
have based his concurrence in the decision of the House on the 
ground of absolute necessity. 








In Purshotam Sakharam —— a el e 


Easement to 


llute water. 
adi v. Lund. 
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Thereafter the defendant stopped the flow of water of this 
drain and the plaintiff sued for an injunction restraining the 
defendant from causing the obstruction. It was held that the 
plaintiff would be entitled to the easement claimed by him if ke 
could shew either that it was necessary for his share of the pro- 
perty or that it was apparent and continuous and necessary for 
enjoying the share as it was enjoyed when the partition took 
effect. 

Lastly, there is the easement to pollute water. 

An authority for the acquisition of this right, as a quasi- 
easement by presumed grant, is the case of Hall v. Lund? 

There the owner of two mills leased one to the defendant. 
In the lease he was described as a bleacher, and the mill leased 
as lately occupied by one Pullan.  Pullan had formerly carried 
on the business of a bleacher in the same mill and drained the 
refuse of his works into a water-course which supplied the other 
mill. The lessor subsequently sold both miils to the plaintiff 
who sued the defendant for polluting the water-course with the 
drainage from his bleaching works to the injury of the other mills. 

The plaintiff lost bis action as there was found to be an 
implied grant to the defendant to use the water-course for the 
purposes ‘of his business as a bleacher. 

Chief Baron Pollock, Baron Channel and Baron Wilde 


rested their decision on the ground of a continuous and apparent 


easement, bringing the case within the abovementioned princi- 
. ples of acquisition. 

They were also of opinion that to grant the plaintiff the 
relief claimed when he stopd in the same position as the lessor, 
who with full knowledge of the mode in which the premises 
had been used by the former lessee, had granted the defendant 
 anew lease of the premises for the same purpose, would be to 
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— allow the plaintiff to Berger from his own grant which he E 
. : could not do. E E ; 








the House of Lords in Ewart v. Cochrane,! above referred to, 
that where there is a demise of premises with which certain : : 
rights have been usually enjoyed, it must be taken that the F — = 
lessor has granted those rights. ` | — 











(cJ CÉEasements to pollute air. 


The same principlés of acquisition are applied by the 
Indian Easements Aet to the case of an easement to pollute air.’ 





(4j.—Easements of support. 





Easements of support, that is, easements of the support of a Application of is 
house by land, or of a house by a house, provide no exception to — EE ee 
the application of the general principles of acquisition of quasi- 
easements by the grantee of the quasi-dominant tenement. 

In fact as regards easements of sapport for buildings by 
buildings this doctrine of presumed grant applies, not only in 
the case of the grantee acquiring the guasi-dominant tenement, 
but also, without express words of reservation, in the case of 
the grantor retaining the quasi-dominant tenement thereby, as - 
will hereafter be seen,* excluding these easements from the 
operation of the general rule applying in the latter case. — 

But, at present, it is the acquisition of the quasi-easement of — 
support by the grantee which is the subject of discussion, and | 
as to this it seems clear that on a severance of tenements the — 
grantee of a house, or of land sold for the purpose of being 
built upon, will acquire by presumption of law an easement of — 
support for his house built or to be built, from the —— 
portions of the severed property.* = — c Me. 
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— m Y. Thus in Angus v. Dalton, Cockburn, C. J., said,' “ Where 
— toa. . ` bei 
— land has been sold by the owner for the express purpose of being 


built upon, or where, from other circumstances, a grant can 
— a reasonably be implied, I agree that every presumption should 
» be made and every inference should be drawn in favour of 
such an easement, short of presuming a grant when it is 

| undoubted that none has ever existed." 

Dalton v. And in thesame case when it was before the House of Lords 
as Dalton v. Angus, Lord Chancellor Selborne said,* “If at the 
time of the severance ofthe land from that of the adjoining 
proprietor it was not in its original state, but had buildings 
standing on it up to the dividing line, or if it were conveyed 
expressly with a view to the erection of such buildings, or to 
any other use of it which might render increased support 
- necessarv, there would be an implied grant of such support as 
ENS the actual state or the contemplated use of the land, would 
= require, and the artificial would be inseparable from, and (as 
between the parties to the contract) would be a mere enlarge- 
| ment of, the natural. lf a building is divided into floors or 
EX ‘flats’ separately owned (an illustration which oceurs in many of 
the authorities), the owner of each floor or ‘flat’ is entitled 
upon the same principle, to vertical support from the lower 
part of the building, and to the benefit of such lateral support 
EM . as may be of right enjoyed by the building itself: C aledonian 
E Railway —— y. Sprot. fi. 
= On the same occasion Lord Blackburn said,* * But I think 

itis now established law that ene who conveys a house does, 
ya Uy implication and without express words, grant to the vendée 

all that is necessary and essential for the enjoyment of the 
E house, and that neither he nor any who claim under him, can 
Ec derogate from the grant by using his land so as to injure what. -~ 
Eu  isnecessary and essential to the house." e 
In Siddons v. Short, the plaintiffs who were iron founders — . 
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— (1877) L. R., 3 Q. B. D., at p. 116. ill, (m). 
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pose of erecting an iron forindry npon it to the knowledge of the : 
latter, sued the defendant, their vendor’s lessee, to restrain him 
from working the minerals in the adjoining land leased to himin 
such a way as to cause any subsidence or alteration of their land. 
An injanction was granted on the principle that a vendor of land 
adjoining other land of his own, who knows at the time of sale 
that buildings are to be erected on the purchased lands enters 
into an implied covenant that he will not use or permit the 
adjoining land to be used in such a manner as tô derogate from 
his grant. 


C.—Easements of Way. 


The general principles which obtain regarding the acquisi- General princi- - à 
tion of quasi-easements by presumption of law do: not apply to — — 
easements of way. The reason for this exception lies, as has ™°™* of way. 
been already observed, in the distinction which is made — 
discontinuous easements, that is, easements used from time to 
time merely, such as rights of way, other than ways of necessity, 
and continuous easements, such as easements of light and others, 
which fall within the category of qguasi-easements! 

-W hen easements of way do | pass by presumption of law, pO, 
is only as ways of necessity arising in favour of grantor or - 





grantee alike on a severance of the tenements. . T ure a 
In all other cases, rights of way, when mas by implica- - — 
tion, do so only under an implied grant.* on 


In the third part of this — the acquisition of sition irl — OE S 
of way by implied grant on a disposition of the tenements was — 
fully considered; and it was seen that such easements, not being — — 
easements of necessity, do not pass by presumption of law, but T 
by virtae of an implied grant founded on appropriate language - — 
sufficiently indicating the intention of the grantor. — —— * E 

~ This on the ‘authorities appears to be such a clearly (x ola. 
established. — that dE would UMS necessary to refer to 75, ax Do oko "Fla. 
it again were it not for i e decision s in the ease of — Charu e at vari 
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eonsidered as the law in Bengal, is undoubtedly at variance 
with English principles in more respects than one. 

The easement in question in that case was a right of way 
claimed by the defendant in answer to the plaintiffs action for 
a perpetual injunction restraining the defendant from using a 
path which ran over the plaintiff's land. 

The land held by the plaintiff and defendant originally 
belonged to the same owner, the plaintiff and defendant having 
obtained their respective tenements more than twenty years 
previously to suit. The path had been admittedly made by the 
original owner, but the plaintiff contended that when he 
purchased the land he had closed the path. This the Munsif 
disbelieved and refused the injunction. 

The District Judge treating the case as if it fell within 
section 26 of the Indian Limitation Act, and being of opinion 
that the defendant had not proved twenty years’ peaceable, 
open, and uninterrupted exercise of the right of way, gave the 
plaintiff an injunction. 

The Calcutta High Court, Field and Bose, JJ., disapproved 
of this method of dealing with the case, and expressed the opi- 
nion that the acquisition of the easement need not be restricted 
to the operation of the Indian Limitation Act, but might be 
claimed by virtue of a presumed grant, and they accordingly 
en rore the case to the District Judge to determine whether, 
if the right had not been -— the doctrine of presumed grant 






| y tho g it that this presumed grant might arise in two 
—— either (a) as an easement of necessity, or (5) if the use 
of the path. though not absolutely necessary to the enjoyment 
_ of the defendant’s tenement, might be necessary for its enjoy- 
in the state in which it was at the time of severance ; in — 
— case if the easement was apparent and continuous, there * 
^ would. bea eite es cad that it passed with the defendant's » + 
res tenement. — p a 
TE From: — language used by the learned: — it was | 
RA x —* — them that the right of way mi 
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tlie disposition of the owner of (wo tenements (destination du pére 
de famille), and they were of opinion that such principle was _ * 
just and fair and accorded with common sense, and that it was | 
in consonance with the rule of justice, equity, and good 
conscience which mnst guide the Courts in the absence of * 
positive direction by the Legislature. lA 

Now with great respect to the léarned Judges it would seem 
that, in arriving at this conclusion, they had lost sight of two 
very important considerations, first, that a right of way being s 
a discontinuous and not a continuous easement cannot, upon 
well-recognised principles, pass by presumed grant or operation 
of law as a guast-easement, and, secondly, that, as held by no 
less an authority than Lord Westbury himself in the case of 
Suffield v. Brown,’ the comparison of the disposition of the 
owner of two tenements to the destination du père de famille 
is a mere fanciful analogy, from which rules of law ought not 
to be derived. 

In the first respect the learned Judges appear to have 
fallen into a similar error as Lord Romilly, M. R., i in NW atts v. 2m 


Kelson, under converse conditions. pr 
In Watts v. Kelson? the Master of the Rolls committed 3 7 Ju) 


the oversight of applying to a continuous easement principles " odi 
governing the acquisition of a discontinuous easement by implied — — 
grant. In Charu Surnokar v. Dokourt Chunder Thakoor, the F 
learned Judges applied to a discontinuous easement the prin- — 
ciples governing the acquisition of continuous easements by - cm 


presumed grant, 
In Watts v. Kelson, the Court of Appeal, whose judgment Waits v; p 

was delivered by Wellish, L. J., in overruling the Master of the © eee ES 
Rolls, observed as follows? : — 
* The Master of the Rolls has held, on the authority of. | 
Thomson v. Waterlow and Langley v: Hammond, that, because — A re 
the artificial watercourse was first made and. begun by a person — NC 
who was owner of both. properties, and had no — exis — BE — 
at a time vhen the Pepe Meroe rately ownes i\e genera du vet 
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words in this conveyance were not sufficient to pass the rights. 
Thomson v. Waterlow and Langley v. Hammond were both 
cases of rights of way, and we cannot but think that, in the 
decision of the Master of the Rolls, the well-established distinc- | 
tion between easements, like rights of way which are only used 
from time to time, and what are called continuous easements 
has been overlooked. In Polden vw. Bastard, Chief Justice 
Erle, delivering the unanimous judgment of the Exchequer 
Chamber, says, ** There is a distinction between easements.such 
asa right of way, or easements used from time to time, and 
easements of necessity, or continuous easements. 

“The cases recognise this distinction, aud it is clear law that 
upon a severance of tenements easements used as of necessity 
or in their nature continuous will pass by implication of law, 
without any words of grant; but with regard to easements 
which are used from time to time only, they do not pass, unless 
the owner by appropriate language shews an intention that they 
should pass." *“ We »re clearly of opinion that the easement in 
the present case was in its nature continuous." 

In the second respect Lord Westbury's emphatie repudia- 
tion in Suffield v. Brown of the analogy between the disposi- 
tion of the owner of two tenements and the destination du pére 
de famille, which was apparently not present to the minds 
of the learned judges in Charu Surnokar v. Dokouri Chunder 
Thakoor, shews that no assistance can or ought to derived from 

| = latter principle. 
; Lord Westbury’s remarks are interesting and deserve 
——— He says *:— 
| * Many rules of law are derived from fictions, and the 
rules of the French Code which Mr. Gale has copied,? are 
- derived from the fiction of the owner of the entire heritage, 
— which is afterwards severed, standing in the relation of pêre de — — 
— famille, and impressing upon the different portions of his estate — — 
mutual services and obligations which accompany such pulls E 5 
|» when divided among them, or even, as it used in French law, 
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when aliened to strangers. But this comparison of the disposi- E. 
tion of the owner of two tenements to the destination du pére de ple — 
famille is a mere fanciful analogy from which rules of law E -— 
ought not to be derived." — 

In further support of their decision the learned Judges in Per v. Cate 0 


Charu Surnokar v. Dokouri Chunder Thakoor referred to the — 
— l — 
case of Pyer v. Carter, which since the decision in Wheeldon — 


Durrows, is no longer good law,’ but which at one time was 
considered as properly deciding that guasi-easements arise by 
presumption of law without express words of reservation as 
much in favour of the grantor reserving the quasz-dominant a ico 
tenements as of the grantee obtaining it. EN — 

But at the time the judges of the Calcutta High Court E 
relied on Pyer v. Carter, it had been more than once dissented es 
from and bad been finally rejected in Wheeldon v. Burrows, and ~ 
even if it had been good law at that time, it is difficult to see how 
the learned Judges could have derived any assistance from it, as it Am 
was not a case of a right of way, but of a right to have water cm 
flowing through a drain fromone tenement to another, the former P 
tenement having been retained by the grantor at the time of 
the sale of the latter tenement, and subsequently sold to a 
third person who claimed the easement. 

Such being the existing state of the law at the — of the 
decision in Charu Surnokar v. Dokourt Chunder Thakeor, it is 
not easy to understand why the Court should have ignored it and 
adópted principles which a series of recent English decisions 
had repudiated. If the Court bad recognised its own departure 
from existing principles and justified it on the ground of justice, 
equity and good conscience as applying to special conditions in 
India, there would surely have been some explanation of the 
ground on which the Court had proceeded, but there is nothing 
in the judgment to shew that the existing law in England was 
being disregarded or that there was any necessity for the — 
application of different principles in India on the gronne A — x. x 
justice, equity and good conscience, or otherwise. | —— 
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From the point of view just considered of easements of - 
— I E Act way (not being ways of necessity) being capable of acquisition, — 
dem ~ Follo net as quasi-easements, by presumption of law, the case of Charu 

Lo by subsequent Surnokar v. Dokouri Chunder Thakoor stands alone. 

— Neither is it at one with the provisions of section 13 

PE read with section 5 of the Indian Easements Act,! nor has it 

| been approved by subsequent decisions in India.’ 

In the recent case of Wutzler v. Sharpe, decided by the 
Allahabad High Court, the plaintiffs who were the proprietors 
of the Charleville Hotel, Mussoorie, sued the defendant for the 
I declaration of a right of way overa road running over his 
fe E — property which they claimed to use as a means of access to a 
=: spring for the parpose of obtaining water therefrom for the use 
of the hotel. The properties of the plaintiffs and defendant 
aljoined one another and had at one time been united in the 
sume owner, who was accustomed to use the particular way 




























E claimed for the same purpose of obtaining water from the spring 
= | for the use of the hotel. There was another, but smaller and 
c much less convenient path from the hotel to the spring. The 
c . plaintiffs became owners of their portion of the property in 

Da 1886, and the defendant of his portion in 1888. The plaintiffs 


continued to use the abovementioned road through the defen- 
dant’s property for the purpose of getting water for the hotel 
until 1889, when the defendant refused to permit them any 
EX c longer to use the road. The plaintiffs accordingly brought an 
—. —. action against the defendant; but refused to put in evidence 
—— i wi casu under which they bécain owners of the hotel property. 
The plaintiffs claimed a right of way on the alternative — — 
E. oe of absolute necessity, or as a quasi-easement on the — 

-~ , authority of Charu Surnokar v. Dokouri Chunder Thakoor. — = 
— * pie — first alternative, the Allahabad High Court, aS 
E ial a s decided there was no absolute Marin for 
e of way claimed since owing to the existence of t 

ES bos conveni ent path, the question became. merely 
s seeing d e — bo of the ipe ) 


ics « 
s 
























(^305 ) Peaks as 

- 

The second ground was disallowed by the Court after an exhaus- f 

tive review of all the English decisions upon the conclusion — 
that Charu Surnokar v. Dokour? Chunder Thakoor was contrary ` — 


to English authority and wrongly decided, and that no right E. 
of way could pass by presumption of law on a severance of 
tenements ns an apparent and continuous easement. : 

[n conclusion it should be observed that the passing of s 


quasi-easements is not defeated by the dominant tenements 
being in lease at the time of alienation.’ | 


(^. Law as to the acquisition of quasi-easements when the 
quasi-servient tenement is conveyed to the grantee and the 
quasi-dominant tenement is retained hy the grantor. 


The legal presumption under which quasi-easements have 
been seen to arise in favour of the grantee of the quasi-dominant 
tenement does not operate similarly in favour of the grantor 
who retains the quasi-dominant tenement. 

The general rule in England, now well-established by a English law. 
series of decisions culminating in the case of Wheeldon v. | 
Burrows? which has settled the law on the subject, is that quasi- 
easements cannot arise in favour of the grantor unless expressly — 
reserved in his grant, inasmuch as the grantor by a grant for 
valuable consideration is, in the absence of such express - 
reservation, taken to have relinquished all rights over the 
tenement granted, and to be thereby afterwards precluded from 
doing anything which derogates from his grant. This general 
rule has certain exceptions which will be noticed hereafter, but 
for the present it is important to consider separately the English 
cases supporting the general rule and then to ascertain whether 
the same rule prevails in India ander and —— the erar 
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it was held that if a man erect & house and builds a conduit " 
therefrom to another part of his land. and — water "bs * 
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resereing to himself the house, the conduit and pipes pass with k 
the house, because it is necessary and quasi-appendant thereto. — 
Though this case appears at first sight from the use of the 
words “necessary and quasi-appendant thereto" to conflict ——— 
with the general rule above stated bv determining that quasi- 
easements arise as much in favour of a grantor by presumed * 
reservation as of a grantee by presumed grant, it will be found ^ 
ou eloser examination that the case is capable of explanation — 
on two grounds, either as a case of necessity in which, a& 
has been seen, easements can undoubtedly arise in favour of 
x grantor by presumed reservation, or as not being the case 
of the grant of an incorporeal easement relating to the passage 
of water, but of the grant of the whole of the conduit through 
which the water ran, as being a corporeal part of the house 
and passing in that capacity.? 

The next ease is Palmer v. Fletcher in which the pro- 
position that if a man wishes to derogate from his own grant 
or reserve any right to himself he should state so in the grant 
itself, was mooted, but there was a difference of opinion in 
the Court and the point was not decided. 

Then comes the case of Tenant v. Goldwin, which throws 
light on what was intended to be decided in Nicholas v. Chamber- 
lain and supports the explanation given of the case by Thesiger, 
L. J.,in Wheeldon v. Burrows. Further in Tenant v. Goldwin, | 
Lord Holt in delivering the judgment of the Court expressly — — 
dealt with the very point which had been raised in Palmer v. — — 
Fletcher, and in the following way, “as to the case of Palmer v. — — 
Fletcher, if, indeed, the builder of the house sells the house 

-~ with the lights and appurtenances, he cannot build upon the 
. remainder of the ground so near as to stop the lights of the 
| house ; and as he cannot do it, so neither can his vendee. But 
if he had sold the vacant piece of ground, and kept the house 
without reserving the benefit of the lights, the vendee might 
build against his house, But in the other case where he 








.. ? See per,Thesiger, L. J., in Wheel- —— 4 Ibid, per James, L. J. at p. 60. 
don v. Burrows (1879), L. R., 12 Cb. D. .* (1615) 1 Lev., 122. As 
at p. 50. | *(1705)2 Ld. Raym., 1093. — E. a * 
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sells the house, the vacant piece of ground is by that grant 
charged with the lights.” x 
This clear enunciation of the law has been repeatedly 
affirmed in later decisions, and the only case which breaks the 
otherwise nnbroken current of authority is that of Pyer v. 
Carter, which is the next case that comes up. for consideration. i 
Ín Pyer v. Carter, the owner of two houses granted one Pyer v. Carter, 
of them to a purchaser absolutely, and without reservation, and 
he subsequently granted the other house to another purchaser., 
Prior to, and at, the time of grant the second honse was drained — 
by a drain that ran under the foundation of the first house, and 
this being obstructed by the defendant, who was the first | 
purchaser, the plaintiff, who was the second purchaser, brought — 
an action against him for the obstruction. * 
It was held that the plaintiff was entitled to maintain the * 
action, and that apon the original conveyance to the defendant 
there was a reservation to the grantor of the right to drain 
water from the defendant's premises on to the plaintiffs land, 
as had formerly been done during unity of ownership. 





In this case the Court ot Exchequer went beyond the $o 
recognised doctrine and laid down that there was no distinction — 
between implied reservation and implied grants. a i des 

Though the actual decision in Pyer v. Carter may not be White v. Bas, 
said to have been exactly overruled, the principles there laid — 
down were clearly and distinetly overruled by the same Conrt — 
in White v. Bass? — 

In that case there were held in unity of ownership certain = 


land, and a certain house through the windows of which light, 
not as an easement, but as « matter of enjoyment, had come for 
some time. The owner, reserving the house, let the land to 
trustees, subject to certain covenants whereby they were to 
build in a particular manner upon the land, and if such cove- 
nants had been complied with, there would have been no | 
cbstruetion of the lights of the house reserved. This was S un 
followed by a conveyance of the reversion in. the land tothe .— 
trustees, and in that conveyance there v was no ‘covenant not lo. = 
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Er." obstruct the lights nor any limitation of the right to use the 
s land. Subsequently to that conveyance the house was conveyed 
to a purchaser, and buildings having been erected upon the 
land conveyed to the trustees, contrary to the terms of this 
original covenant, and of such a kind as obstructed the lights of. 
the house, an action was brought by the purchaser for the 
obstruction. 

It was decided that the lease having merged: in the fee by 
the conveyance of the reversion to the lessees, and there being 
no covenant in such conveyance not to obstruct the plaintiff's 
lights, the defendant held his land unfettered by the original 
covenantand by any implied reservation, and that he was entitled 
to build on his land in such a way as he thought proper, 
d even though hv doing so he were to obstruct the plaintiff's 

E, lights. 
= D Suffeld v. This case was followed in point of time by ` Suffield v. 
— Brown.’ There the plaintiffs were respectively the owners in 
fee and lessee of a dock situate on the Thames at Bermondsey, 
E- and used for repairing ships. prineipally sailing vessels. 

The defendant was the owner in fee of a strip of land 
and coal wharf adjoining the dock, on which he had begun to 
build a warehouse. 

— The plaintiffs fled the bill in this suit for an injunction 
—⸗ to restrain sueh building on the ground that when their dock 
— was oceupied by a vessel of large size her bowsprit must project 
over the boundary fence of the dock, across the defendant's 
premises, which it could not do if the defendant's building 
should be erected, and that they had a right to restrain such 
building, because it would deprive them of an easement or 
privilege which they were entitled to use or exerciseyover the 
land of the defendant. 

The dock and the adjoining strip of land and cod] whart 
had formerly belonged to the same owner, until he sold the 
strip of land and coal wharf to a purchaser under whom the 

defendant claimed, and subsequently sold and conveyed the dock 
to other persons | under whom the plaintiffs course. axe s 





ooo ——— € — -— 





—— be 1 (1864) 4 DeG. J. & S., 185. 








E "308 jJ | 7 I 
za Ld 


At the time of severance nothing was stated to shew that 
the dock or its owner either then had, or were intended to have, 
any right or privilege over the adjoining premises. 


The Master of the Rolls. Lord Romilly, following the - 


decision in Pyer v. Carter, granted the plaintiffs an injunction 
on the ground that the projection of the bowsprit from the 
vessel in the dock across the defendant's premises was essential 
to the full and complete enjoyment ot the dock as it stood at 
the time that the wharf was sold to the purchaser under 
whom the defendant claimed, and that the purchaser and the 
defendant had distinet notice of this fact, not merely from the 
deseription contained in the particulars of sale under which he 
bought, but also because the fact was patent and obvious to any 
one, for the reason that if the dock admitted the largest vessel 
capable of being contained in it, the bowsprit must project over 
that portion of the defendant's premises indicated. 

On appeal the decree of the Master of Rolls was reversed, 
and the injunction granted by him dissolved, by the Lord 
Chancellor, Lord Westbury, in a judgment which is important 
for the principles it clearly expounds and establishes and for 
its emphatic dissent from the doctrine of Pyer v. Carter. It will 
be of advantage to recite the principal passages in the judgment. 

The Lord Chancellor, after observing that it was difficult 
to understand how any interest, right, or claim, in, over, or 
upon, the coal wharf could remain in the grantor, or be granted 
by him to a third person, consistently with the prior absolute 
and unqualified grant that was made of the coal wharf premises 
to the purchaser, or how, even if the vegdor during his joint 
occupation of both properties had been in the habit of making 
the coal wharf subservient in any way to the purposes of the 
dock, the necessary operation of the absolute and unqualified 
grant would be other than to cut off and release the right to 
make such use of the coal wharf, proceeds as follows :!'— 

e TE scems to me more reasonable and just to hold that if the 
grantor intends to reserve any right over the property 
it is his duty to reserve > it expressly i in oe — — dans to 
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- 
limit and cut down the operation of a plain grant (which is not 
pretended to be otherwise than in conformity with the contract ^ 
between the parties) bv the fiction of an implied reservation. 
If this plain rule be adhered to, men will know what they have 
to trust, and will place confidence in the lang uage of their 
contracts and assurances. ^ut this view of the case is not 
taken by his Honour the Master of the Rolls.” Lord Westbnury 
then refers to the ground, already referred to, upon which the 
Master of the Rolls states that he grants the injunction, and 
proceeds to deal specifically with the ground of notice on 
which the Master of the Rolls relies. He savs: ** The effect 
of this is, that if I purchase from the owner of two adjoining 
freehold tenements the fee-simple of one of those tenements 
and have it conveyed to me in the most ample and unqualified 
form. I am bound to take notice of the manner in which the 
adjoining tenement is used or enjoyed by my vendor, and to 
permit all such constant or occasional invasions of the property 
conveyed as may be requisite for the enjoyment of the remain- 
ing tenement in as full and ample a manner as it was used 
and enjoyed. by the vendor at the time of snch sale and 
conveyance. This is a very serious and daring doctrine ; I 
believe it to be of very recent introduction ; and it is in my 
judgment unsupported by any reason or principle. when applied 
to grants for valuable consideration. 

“That the purchaser had notice of the manner in which the — 
tenement sold to him was used by his vendor for the conveni- 
ence of the adjoining tenement is w holly immaterial, if he bays 
the fee-simple of bis tenement, and has it conveyed to him 
without any reservation. To limit the vendor’s contract and 
deed of conveyance by the vendor' previous mode of using — 
the property sold and conveyed is inconsistent with the first. 
principles ot law, as to the effect of sales and conveyances a 
























—— strig of land adjoining it on which he * been for years in 3 
| i e. of throwing out the cinders, dust and refuse of his his 2 
| rape which would be an easement necessary (in the senso js 
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the full enjoyment of the manufactory ; ad sappóso: that b. 
being desirous of axtending my gardens, purchase this piece of 
land and have it conveyed to me in fee-simple ; and the owner 
of the manufactory afterwards sells the manufactory to another : 
person ; am I to hold my piece of land subiect to the right of — 
the grantee of the manufactory to throw out rubbish on it? 
According to the doctrine of the judgment before me I certainly 
am so subject ; for the case falls strictly within the rules laid 
down by his Hononr and reduces them toan absurd conclusion." 
The Lord Chaneellor then explains the apparent origin of 
the erroneous doctrine, and says that he cannot agree that the 
grantor can derogate from his own absolute grant «o as to claim 
rights over the’ thing granted, even if they were at the time of 
the grant continuous and apparent easements enjoyed by an 1 P 
adjoining tenement which remains the property of him the — 
grantor. He refers to the comparison of the disposition of the — * 
owner of the two tenements to the destination du père de famille — — 
upon which the rulein Pyer v. Carter was apparently based in SE 
the following language :'—** But this comparison of the disposi- _ — 
tion of the owner of the two tenements to the destinatión du perede — E o 
famille is a mere fanciful analogy, from which rules of law ought S c 
not to be derived, And the analogy, if it be worth grave E. 
attention, fails in the case to be decided, for when the owner Mc 
of two tenements sells and , conveys one for an absolute wae 
estate therein, he puts an end, by contract, to the relation — 
which he had himself created between the tenement sold and — — 
the adjoining tenement : and discharges the tenement so sold g- 
from any burthen imposed upon it during his joint occupation ; 
and the condition of such tenement is thenceforth determined | E 
by the contract of alienation and not by the — user of » ^ 
the vendor during such joint ownership." ` — 
Lord pce then — to discus = Per v. Carter i m 7 











relies, In Pyer v. Carter the owner of two houses sold and 
conveved one of them to a purchaser absolutely, and without 
reservation, and he subsequently sold and conveved the remain- 
ing houseto another person. It appeared that the second house 
was drained by a drain that ran under the foundation of the 
house first sold : and it was held that the second purchaser was 
entitled to the ownership of the drain, that is to a right over a 
freehold of the first purchaser, because, said the learned judges, 
the first purchaser takes the house ; such as it is^. But, with great 
respect, the expression is erroneous, and shows the mistaken 
view of the matter, for in a question, as this was, between the 
purehaser and the subsequent zrantee of his vendor, the pur- 
chaser takes the house not ‘such as it is,’ but such as it is 
deseribed and sold and conveyed to him in and by his deed of 
conveyance : and the terms of the conveyance in Pyer v. Carter 
were quite inconsistent with the notion of any right or interest 
remaining in the vendor. It was said by the Court that the 
easement was * apparent, because the purcbaser might have 
found it out by inquiry ; but the previous question is whether he 
was under any obligation to make inquiry, or would be affected 
by ‘the result of it; which, having regard to his contract and 
conveyance, he certainly was not. Under the circumstances of 


the case in Pyer v. Carter the true conclusion was, that as 


between the purchaser and the vendor the former had a right 
to stop and block up the drain where it entered his premises, 
and that he had the same right against the vendor’s grantee. I 


cannot look upon the case as rightly decided. and must wholly. 


refuse to aecept it às any authority." : 
After reviewing the other cases, the Lord Chancellor con- 
clades his judgment as follows ! :— E 


" There is in my judgment no possible legal ground for 








ment after the sale and alienation of the latter in the year 
1845. I must entirely dissent from the doctrine on which his 





Honour's decree is founded, that the purchaser and grantee of 
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holding tbat the owner of the dock retained or had in respect of _ 
that tenement any right or easement over the adjoining tene- * . 


p. 


p." 
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the coal wharf must have known, at the time of his purchase, 


that the use of the dock would require thatthe bowsprits of 


large vessels received in it should project over the land he 
bought, and that he must be considered, therefore, to have 
bought with notice of"this necessary use of the dock, and that 
the absolute sale and conveyance to him must be eut down and 
reduced accordingly. I feel bound, with great respect, to sav 
that in my judgment, such is not the law. 

* But if any part of this theory were consistent with law, it 
would not support the decree appealed from, for the easement 
claimed by the plaintiff is not *continuous ^ for thatmeans 
something the use of which is constant and uninterrupted : 
neither is it *an apparent easement, for except when a ship 
is actually in the dock with her bowsprit projecting beyond its 
hmits, there is no sign of its existence ; neither is it a ‘ neces- 
sary easement, for that means something without which (in the 
language of the treatise cited) the enjoyment of the dock could 
not “be had at all. 

But this is irrelevant to my decision, AC is founded on 
the plain and simple rule that the granter,or any person claiming 
under him, shall not derogate from the absolute sale and grant 
he has made.” . 

The gist of this important case may, therefore, be said to be 


any right or easement to himself over the tenement granted, he 
must do so in express terms, and that in the absence of such 
express reservation the grantee will take the quasi-servient 
tenement free from all, rights, privileges or easements notwith- 
standing any knowledge on his part, actual or constructive, of 
the use whieh was made of the tenement granted to him at the 
time of the severance.’ 





proceeded upon a misapprehension of 
what was decided in those two cases. 
the statement that the correctness of For, as explained in the later case of 
the principle laid down in Sujield v. Wheeldon v. Burrows (1879), L. R., 12 
Brown was questioned im tbe subse- Ch. D., 31; p ge v. Brown — 
quent case of Watts v, Kelih (187 0) . the doctri 


L. R., 6 Ch. App., 166, pass esc. [aie 
4 B — 


IIn v. Jhoomuch 
Singh (1875), 24 W. R. (C. R.), p. 246, 







Effect of 
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that if on a severance of tenements the grantor desires to reserve Ti and ge 








agi, ae [he «ame principle was recognised by the Vice-C hancellor 

ys pe ; Page W ood in Carriers Company v. Corbett ! though he express- 
c ed the opinion that the law in this respect “if carried to an 
Ic extreme, world in some cases produce great and startling 
e | injustice. . 


2 Sefield v. Brown was confirmed in Crossley § Sons v. 
Pe ~ LigMewler* by the equally high authority of Lord Chelmsford 


who, as Lord Chancellor, had to deal with a similar question, 


= * c and expressed himself as follows :— 

= - : 

— * Lond Westbury. however. in the case of Sufield v. Brown 
— | . 
meu An ret meod te accept the case of Pyer V. Carter as an authority, 


and sibl: ‘lt seems to be more reasonable and just to hold 
that if the grantor intends to reserve any right in the property 
granted it is his duty to reserve it expressly in the grant rather 
than to limit and cnt down the operation of a plain grant (which 

not pretended to be otherwise than in conformity with the 
contract between the parties) by the fiction of au implied 
reservation. I entirely agree with this view. It appears to 
me to be an immaterial circumstance that the easement should 
be apparent and continnous, for no» constat that the grantor 
does not intend to relinquish it unless he shews the contrary 
by expressly reserving it. The argument of the ‘defendants 
would make, in every case of this kind, an implied reservation 
by law ; and vet the law will not reserve anything out of a grant 

in favour of a grantor except in case of necessity.” 

The next case in order of time which deserves notice is 
~ Watts v. Kelson! and in this respect, that, in the subsequent 
ease of Wheeldon v, Burrows,* it was endeavoured to be used in 
^ 0 the argument for the defendant-appellant as an authority * 
| Brown. Bat the Court of Appeal in BOR V Bord 
| e Kelson as an authority which would 
pe Brown supported as it was 
— | 


Wu * (1865) 2 Dr. and Sin., 355. 
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by the case of C rossley Y Sons v. Lightorelers The Lord Justices K 
explained that what had to be decided in Watts v. Kelson was k- 
that a quasi-easement will pass by presumed grant where the - — 
dominant tenement is conveyed first, and that in the considered * viel 
judgment of the Court in that ense there was nothing to shew 
that Sufield v. Brown was not law. 

The next case is that of Wheeldon. v. Burrows which 
has decisively settled the law on this subject. pn 

The material faets of this ease are short and simple and ^ am 
may be taken from the judgment of the Appeal Court delivered 
by Thesiger, L.J. - 

Prior to the month of November 1875, a person named 
Samnel Tetley was the owner of certain property in Derby, "7— | 
which included a piece of vacant land having a frontage to the — 
street, and a silk manufactory and certain workshops at the rear E 
of and abutting upon that vacant land. In one of the work-shops 
were certain windows which opened upon that land. Owning 
this property Tetley resolved to sell it, and appears to have put 
it ep in several lots for sale by auction : and in respect of some 
of the lots, including a lot which was afterwards sold to the 
defendant, the sale by auction was abortive. | 4 

However, an agreement was made at the auction to sell one — 
of the lots to the plaintiff's husband, and the lot was conveyed = 
to him upon the 6th day of January 1876, with these general am 
words, * together with all walls, fences, sewers, gutters, drains, 
ways, passages, lights, watercourses,” and the other general ^ 
words, “easements and appurtenances whatsoever to the said Ec c 
piece of land and hereditaments belonging, or in m wise E — 
appertaining." A . e E 

The conveyance contained no reservation in i ex pré te terms e 
. ofany rigbt to the grantor i in respect of his other land. On the ; 3 
18th o — Gi ract was deb. whereb — —— ad 
ed to sell to t nda he silk mano nctory and d Se 
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The action arose from a claim on the part of the defendant 
to have as of right the light to enter into those windows, or, in 
other words, to prevent the plaintiff from obstructing those 
windows by building on her land. 

At the trial before Vice-Chancellor Bacon, that Judge 
decided that no right in respect of the windows being reserved 
either impliedly or expressly under the conveyance of January 
1876, and the defendant being privy in estate with the grantor 
of the land which was the subject of the conveyance, no right 
to light through the windows arose in favour of the defendant, 
and that the plaintiff was accordingly entitled to build: upon 


her land, though the result of such building might be to / 


obstruct the lights. 

‘On appeal the judgment of the Vice-Chancellor was 
aftiirmed. 

In the judgment of Thesiger, L.J., the following passage 
occurs ! :— 

* We have had a considerable number of cases cited to us, 
and out of them I think that two propositions may be stated as 
what I may call the general rules governing cases of this kind." 
The first of these rules has already been stated in considering the 


acquisition of quasi-easements by the grantee of the 4»sas;-domi- 


nant tenement. 

The second of these rules is stated by Lord Justice 
Thesiger as follows? :—** The second proposition is that if a 
grantor intends to reserve any right over the tenement granted, 
it is his düty to reserve it expressly in his grant. 

Those are the general rules covering cases of th 
‘but the second of those rules is subjeet to certain ex 
One of those exceptions is the well-known exception whi 
attaches to cases of what are called ways of necessity ; and I 
“do not dispute for a moment that there may ‘be, and probably are, 
certain other exceptions, to which I * refer before I close my 
| Se d wa ^ qUWA s Me 
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Both of the general rules which I have mentioned are 
founded upon a maxim which is as well-established bv authority 
as if is consonant to reason and common sense, viz., that a 
grantor cannot derogate from his own grant. [t has been 
siqued before us that there is no distinction between what has 
been called an implied grant and what is attempted to be 
established under the name of an implied reservation ; and that S 
such a distinetion between the implied grant and the implied | * 
reservation is a mere modern invention, and one which runs - 
contrarv, not only to the general practice upon which land 
has been bought and sold for a considerable time, but also to 
authorities which are said to be clear and distinct upon tlie Ses 
matter. TA 



























So far, however, from that distinction being one which 
was laid down for the first time by and which is attributed to 
Lord Westbary in Suffield v. Brown, it appears to me that it has 
existed almost as far back as we can trace the law upon the 
subject ; and I think it right, 4s the case is one of considerable — . 
importance, not merely as regards the parties, but as regards | 
vendors and purchasers of land generally, that L should go 
with some little particularity into what I Uer term the leading 
eases upon the subject." MK o à 

The Lord Justice then goes into the cases dad notices the om 
exceptions to the second general rule.' d 

In Allen v. Taylor? Jessel, M.R., said: * I take it also dts v. 
that it is equally settled law that if a man who has a house and ^^ 
land grants the land first reserving the house, the purchaser 
of the land can block up the windows of the house." v! 

In Russell v. Watts, Lord Selborne said there was the we ve E 
* general rule (exemplified in the case of Wheeldon v. Burrows) | —— 
that if a man entitled to a house with windows, however long 
enjoyed, sells and grants away the adjoining land without any 
condition, reservation, or other form of contract which cao 
operate restrictively against the grantee, he is. not at libert: p 
derogate from wA own 1 grim s0 as to —— d — 
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lawtal, of the land granted, although the windows of his house | 


may be darkened thereby." 

The circumstances of this last case were peculiar.” One 
Jefferv upon land consisting of seven plots marked respectively 
A. B, C, D, E, F, and G, and forming together one square 
block, and held by him under seven simultaneous leases from 
the same owner, commenced the erection of a large bnilding for 
the purposes of his drapery business of which building the 
several parts and the internal arrangements were to be connected 
together tor a common use and oceupation, but capable, if so 
desired, of separation into separate buildings or blocks. 

While the building was in course of erection, Jeffery being 
in occupation of the whole, mortgaged by demise the blocks 
comprised in the leases C, F, and G, the mortgagee having 
notice of the general scheme of .construction, and there being a 
stipulation that Jeffery should complete the part comprised in 
his mortgage in accordance with the plans. Subsequently 
Jeffery executed a similar mortgage of E and afterwards mort- 
gaged B. 


On the bankruptey of Jeffery the several mortgagees 


obtained foreclosure decrees in respect of B, C, and E respee- | 


tively. 

The detendants claiming to be entitled to plots € and E 
bloeked up windows in that part of the building of which the 
plaintiff was in possession and which he was using as a hotel, 
namely, block B, aud the action was brought by the latter to 
restrain the obstraction and to determine the rights of the 








- hotel and the property of the Corporation of Liverpool who werd 
the common landlords of the plaintiff and the defendants, 

.. The defendants denied the right to the easement « on bes 
A — a —— inasmuch as the in 
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plaintiff as the owner and occupier of block B to the free access 

of light to those of his windows which faced the other portions of 
the building in the possession and occupation of the defendants. 

-~ The plaintiff claimed an easement of light as a quasi- 

* easement, that is, om the ground that it was apparent, continuous — 
ota necessary for the convenient enjoyment of the plaintiffs — x: 
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under which the plaintiff claimed did not contain any express 
reservation of the light. | 
Bacon, V.C., in granting an injunction refused to apply - 
the doctrine of Wheeldon v. Burrows to the circumstances of 
the ease, as, in his opinion, that case was altogether distinguish- 
able from the presenr, and on the ground that the defendants 
were estopped by their own conduct from obstructing the 
plaintiffs windows, for the reason that they had approved and 
accepted a general scheme of building of which they were 
owners of a part, and the plaintiff likewise, and that having 
full knowledge of the windows the plaintiff intended to open, 
and not objecting, they could not now erect any structure or 
do any act so as to obstruct the access of light to the plaintiffs 
windows.! ' 
On appeal the majority of the Court, Lindley, L.J., 
dissenting, reversed the decision ot Bacon, V.C., considering 
themselves bound by the authority of Wheeldon v. Burrows? 
Lindley, L.J., apparently in accord with the view of the 


Vice-Chancellor put the plaintiffs right to the easement on ` 


the ground of estoppel.’ 

The House of Lords agreeing by a majority* with the 
opinion of Bacon, V.C., and Lindley, L.J., reversed the 
order of the A ppeal Court and restored that of the Vice- 
Chancellor.? 

They considered that this was not the case of a vendor of 
a piece of land attempting to derogate from his own grant and 
did not fall within Wheeldon wv. Burrows. but that it was 
the case of a mutual agreement, the effect of which was a 
reciprocal contract of each of the parties to it with the other, 
and that for either party to insist on the benefit of such an 
agreement, so far as it was in his favour was not to derogate 
from his own grant, bnt to require that the other party should 
not do so. =- 
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' (1882) L. R., 25 Ch. D., 559. gerald. Lord Blackburn in the mi- - 
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Independently of the principles established in cases of 


- simultaneous conveyance to which particular reference will be 


made hereafter, Lord Selborne expressed the opinion that if on 
a sale and conveyance of land adjoining a house to be built by the 
vendor, it is mutually agreed that one of the outer walls may 
stand wholly or partly within the verge of the land sold, and 
shall have in it particular windows opening upon and over- 
looking the land sold, and if the house is erected accordingly, 
the purchaser cannot afterwards build upon the land sold so as 
to prevent or obstruct the access of light to those windows. 

— o. cots The circumstances in Russell v. Watts and the principles 

distinguishah'- applied in that case clearly differentiate it from Wheeldon v. 


from Wed»; i ; 
deren ^* Burrows which remains unshaken upon the particular subject 


with which it deals. 
C pra ree Finally in Union Lighterage Company v. London tzraving 
b Gre Dock Company the facts, so far as they are material to the 
pr present subject, were that, in 1860, the owner in fee-simple of 
two adjoining pieces of land had leased out the western part as 
a wharf and shipbuilding yard, and was in occupation of the 
eastern part himself. In the same year he constructed a 
graving dock in his own premises with wooden sides which by 
arrangement with his tenants he caused to be supported by 
rods or ties carried through the boundary fence under the 
wharf to a particular distance and fastened by nuts to piles 
placed at that particular point. 

In 1877 the owner died and thereafter, both the properties 
being in hand, the persons entitled under his will conveyed the 
wharf premises to the plaintiffs, without expressly reserving 
to themselves any right of support. | 

In 1886 the deceased owners devisees sold the dock 
revenues to a company which subsequently conveyed them 
to the defendants. No mention of support was made in the 
5T cede 
The action was brought by the plaintiffs to have it declar- 
ed that they were entitled to remove the means of support to 
the graving dock without interference from the defendants. 


- : cago) 2 e. 300. 
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(31) - e 3 
Upon the question whether on the conveyance of 1877 
to the plaintiffs there was an implied reservation in favour of - 
the vendors of a right to the then existing support to the 
dock, Cozens Hardy, x ., observes as follows! :— 


“On the first point I am clearly of opinion that there 
was no implied reservation in favour of the vendors when the 
wharf was conveyed to the plaintiffs in 1877. The judgment of 
Lord Westbury in Suffield v. Brown, followed by the judg- 
ment of Lord Chelmsford in Crossley & Sons v. Lightoicler, has 
been distinctly adopted by the Court of Appeal in the leading 
case of Wheeldon v. Burrows. It seems to me that, ina case - 
like this, the vendors must expressly reserve any such right, | 
and that the purchaser is, in the absence of express reservation 

entitled to rely upon the plain effect of the comveyance 
executed by the vendors." E 
- Such being the English law, it remains to be considered Law in Indias — 


as to — 
whether the same law prevails i in India either under the Indian re salen. met 


| E -" 

Easements Act, or in those parts of India where the Act is not fem 
in force. E." 
As to the case-law on this subject the aesti of the Charen = CS 


doctrine of implied reservation appears to have been first raised — MESA e: 


in India in the case of Charu Surnokar v. Dokouri Chunder departorofrom 
Thakoor- à the English: 





law. — 
This case has already been referred to in connection with the —— — 


passing of easements of way on a severance of tenements,? but * 
it is another and equally important aspect of the case which here 
deserves consideration. | 2 
The facts of this case, so far as they are material to the — — 
present question, are the following: The owner of a single | — E. 
property made a path. over a portion of it, which he continued to 
use until he granted. such portion to the plaintiff. He subse- | — 
ated the remaining person of his property to the 
re d aoe he e suit v was brought. DES — 


nr 
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defence raised the alternative plea of title to an easement of 
way by prescription, or of implied reservation on a severance 
of the tenements. 

The District Judge dealt with the case solely under the 
Indian Limitation Act, and finding the defendant had not ac- 
quired any right under that Act, gave the plaintiff an injunction. 

On appeal to the High Court, Field, J., in delivering the 
judgment of the Court, expressed himself as follows :— 

“The use of the path and ghat, though not absolutely 
necessary to the enjoyment of the defendant's tenements, might 
be necessary for its enjovment in the state in which it was 
at the time of the severance ; and in this case, if the easements 
were apparent and continuous, there would be a presumption 
that it påssed with the defendant's tenement. 

** This latter case is discussed in the books under the princi- 
ple of the disposition of the owner of two tenements ( Destination 
du pére de famille). See Gale on Easements, 5th Edition, pp. 96, 
97, and following pages ; and as to right of way, p. 103 note, 
p. 124 note, and Pyer v. Carter.! This principle is just and fair 
and accords with common-sense. 

“It is in consonance with the rule of justice, equity, and 
good eonscience, which must guide the Courts in the absence of 
positive direction by the Legislature." 

Now, witb all due respect, this judgment intended, as it 
apparently is, to decide that an easement apparent and continu- 
ous is capable of acquisition on a severance of tenements by 
the grantor under an implied reservation, and based, admittedly, 
as it is, on Pyer v. Carter and the doctrine of Destination du 
père de famille, comes into direct conflict with the decisions in 
Sufield v. Brown? and Wheeldon v. Burrows? where not only 
was the doctrine just referred to repudiated in distinct terms, 
but the rule of implied reservation laid down in Pyer v. Carter 
was pronounced to be unsupported by previous decisions and a 
* break in the — of authority. 
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There is nothing in the report of the case to shew that 
Suffield v. Brown and Wheeldon v. Burrows were brought to the 
notice of the Court, and it may be tbat the learned Judges 


not having those decisions before them considered that the 


correct view of the law was that of Mr. W. Stokes, who, in 
referring to a similar deviátion in the Indian Easements Act, 
expressed the opinion that the contrary rule in England rested 
on a doubtful dictum of Lord Holt's! [t is difficult on any other 
supposition to imagine that, without some reason shewn, they 
would knowingly have departed from the accepted law of Eng- 
land and rejected the strong and emphatic confirmation by the 
Lord Justices in Wheeldon v. Burrows of the principle laid down 
by Lord Holt in Tenant v. Goldwin® which Mr. Stokes describes 
as doubtful. 


The same departure from the English law is to be found in 4 - Act, s.13, 
clause (d) of section 13 of the Indian Easements Act. That evar tye foi 


clause runs as follows :— 

“If such an easement is apparent and continuous and 
necessary for enjoying the said property as it was enjoved when 
the transfer or bequest took effect, the transferor or the legal 
representative of the testator shall, unless a different intention 
is expressed or necessarily implied, be entitled to such an 
easement.” 

No reason is assigned in Council for the introduction of 
this clause beyond the short statement in the Objects and 
Reasons of the Bill? that the Bill follows the decision in Pyer v. 
Carter, rather than that in Suffield v. Brown, but why the 
former case is to be preferred to the latter, supported as it is 
by the decision ia Wheeldon v. Burrows, and whether such a 
state of law was better adopted to Indian requirements than the 
English rule, nowhere appears. 

This fact and Mr. Whitley Stokes’ statement that the law 
of England ** being just, equitable, and almost free from local 
peculiarities, has in many cases been held to regulate the 
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subject in this country,” makes it all the more curious and ano- 
malous that the Indian Easements Act should have introduced 
a provision shewing such a marked variance from the English 
law. It is true that, when Mr. Stokes drafted and introduced 
the Indian Easements Bill in 1878, the judgment in Wheeldon v. 
Burrows had not been delivered, but it was delivered more than 
two years before the passing of the Act, and the clause might 
easily have been amended to fit in with that authoritative 

F expression of opinion. 

i This clause was discussed and its origin suggested in a 
recent decision of the Bombay High Court in a case which was 

age not governed by.the Indian Easements Act.’ 

gate — — Upon the facts found in that case, the Court preferred to 

bur v. Doivwrs follow the well-established principles of English law, rather than 

— Chender Tha- 

L7 diee notac- to apply the doctrine laid down in Charu Surnokar v. Dokouri 

Bains He Chunder Thakoor and clause (d), section 13 of the Indian 
Court. Easements Act. 
























Ea On the subject of this clause, Mr. Justice Candy’s observa- 
a tions are : 

Pu * It is no doubt anomalous that the Easements Act should 
Et have introduced such a marked variance from the English law. 


2 is apparently due to the fact that Mr. W. Stokes, who 
and introduced the Easements Bill in 1878, was of opinion 
that the- English law ‘rests on a doubtful doctrine of Lord 
Holts (see 2 Drew. and Smale, 260) The judgment of the 
Court of Appeal in Wheeldon v. Burrows had not then been 
delivered, shewing that the doctrine of Lord Holt was not doubt- 
E. ful, but had been laid down in clear and distinct terms, and was 
GEM as well established by authority as it is consonant to reason and 
E common-sense. The reference to 2 Drew. and Smale, 360, is to 

— the case above quoted of Curriers Co. v. Corbett, in which 
— Vice-Chancellor Kindersley, though stating the law, if carried 
to an extreme, would in some cases produce great and startling 















9 Seo Gazette end 1830, July to 





I, L. R., 18 Bom., 616. 
. * See the remarks svpra with regard 
to this, 
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injustice, yet held the law to be in no way doubtful, but quite 
clear. Since the decision of Wheeldon v. Burrows, there is no 
room for doubt. In Allen v. Taylor, Jessel, M. R., said that it "a AR 
is ‘settled law that if a man who has a house and land, grants 
the land first, reserving the house, the purchaser of the land can 
block up the windows of the house.’ 

It is not difficult to see how the Easements Act, section 13, 
clause (d), has become law. It is apparently based on the 
judgments of Mr. Justice Field in Charu Surnokar v. Dokouri 
Chunder Thakoor. Mr. Whitley Stokes acknowledged the e 
assistance given to him by that learned Judge in drafting the * 
Bill which became the Easements Act." ! : 


T i 


In Chunlal Mancharam v. Manishankar Atmaram,? the Chunilal 
Mancharam Ve 
Bombay case just quoted, the plaintiff became the owner by 
> "Un > T . Atmaram. 
purchase of a certain house, behind which was a courtyard or 
chok, half of which belonged to the defendant's father and half 
to the plaintiff s vendor. Two of the rear rooms in the plaintiff's 
house abutted on the latter portion of the chok, and had two 
doors opening out into it. The plaintiff's vendor sold his half = 
of the said chok to the defendant's father under a conveyance, E 
which not only egntained no reservation of any rights, but T 
expressly recited that the vendor reserved no rights over the — 


chok, and thereafter the plaintiff purchased the house. Shortly , = 
afterwards the defendant put up a boundary on the chok, which : = 
blocked up the abovementioned doors of the plaintiffs house, d ge 
and obstructed the light and air passing through them into the = 
said two rear rooms. The plaintiff sued for an injunction. — 
The Court in applying to these faets the English principles | E 


established by Suffield v. Brown, Wheeldon v. Burrows and the — 
other authorities, held that it would be contrary to equity and | im 
good conscience to decide that he had impliedly reserved a right 
of light and air over the chok, which would prevent the purchaser 
from building on the chok so purchased, and thus Eres d; the 
windows or doors; in the oun 3 eni wrerinoling the chok.. 





2 Se abstract of proceedings of the — I, pp- 102, 103. — * i S — 
Couneil of the Governor-General in 9 — ER — Ln 
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Mr. Justice Candy, by the light of the English authorities, 
evidently considered that Charu Surnokar v. Dokourt Chunder 
Thakeor was wrongly decided and preferred to apply English 
principles. Mr. Justice Fulton, in contrasting the English and 
Indian law and admitting the Easements Act could not effect trans- 
fers which took place before its introduction, thought it unsafe to 
hold that all such transfers are, on the point in question, governed 
by English law albeit they were effected in a country, in which 
that law is not in force and in total ignorance of its provisions. 

He said: ** In England the law has been established by a 
series of decisions, subject to which sales take place, but this 
is not the case in India. Two Indian decisions, those of 
Charu Surnokar v. Dokourt Chunder Thakoor! and Chunilal v. 
Husein,* appear to go farther than the English cases in this 
matter. The former of these has, it is true, been recently 
criticised by the Allahabad High Court in Wurzler v. Sharpe,’ 
but whether it was rightly or wrongly decided it seems to be 
conceivable that even in regard to light and air a case might 
arise where to hold that the vendee of adjacent land was 
entitled to render useless the vendor's house by building up 
against his windows might be so obviously contrary to what was 
contemplated at the time of the sale and e productive, in the 
language of Kindersley, V. C. (2 Drew. and Sm., at p. 360), of 
such * great and startling injustice ' that a Court not bound by 
any positive rule of law on the subject might, in the exercise of 
equity and good conscience, think it necessary to hold that an 
easement had been meant to be reserved. 

But while unwilling to decide that, prior to the introduction 
of the Easements Act, there were any positive rules in force on 
this subject, I think tbat a vendor or his successor in title 
claiming such a reservation as is claimed in the present case, 
must show either by reference to the urgent necessity of the 
easement or the conduct of the parties to the sale that it cannot - 
. reasonably have been intended by either of them to do otherwise. Y 
than reserve to the vendor _ right which he claims.” ve 


* (1802) I. L. R., M AD ST 
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The case contemplated by the learned Judge of an implied 
reservation arising out of the conduet of the parties at the 
time of sale, or what was clearly within their contemplation does 
not in fact encroach upon the doctrine of Suffield v. Brown and 
Wheeldon v. Burrows, but falls more properly within the 
scope of the decision in Russell v. Watts. 

The result of the abovementioned decisions of the Calcutta Result of the 
and Bombay High Courts and the provisions of clause (d), sec- |" in Indis. 
tion 13 of the Indian Easements Act, has been to leave the law 
in India on the subject of a presumed reservation, as recognised 
in Pyer v. Carter, iu a state of confusion and uncertainty. 

The provision in the Indian Easements Act is anomalous 
and makes it questionable whether the draftsmen of the Act 
were aware of the decision in Wheeldon v. Burrows before the 
passing of the Act. s 

Charu Surnokar v. Dokouri Chunder 1 hakoor, agreeing as 
it does with the Indian Fasements Act, is open to the same 
criticism, and makes it doubtful whether, as a decision which 
cannot be accepted as law aecording to English principles, it 
will be followed in future either in Bengal or in other parts of 
India outside the scope of the Indian Easements Act. , 

As already observed, the decision has not found favour 
with the Bombay High Court, who refused to accept it as a 4 
guide in a case not governed by the Act. 


The exceptions to the second general rule mentioned by Exceptions to 
Lord Justice Thesiger in Wheeldon v. Burrows attach to those —— Wr 
cases, in which a reservation may arise by presumption of law 
in favour of a grantor retaining the dominant tenement, just E v. 
as under the first general rule a presumed grant may arise E 
in favour of a grantee taking the dominant tenement. 

The first exception is the case of an easement of absolute 
necessity which has already been considered.? 

The second exception is the case of simultaneous convey- 


ances which will be considered hereafter? = — = 
l | ve. 


* See supra and infrain connection L. R., 12 Ch. D. at p. 49 and supra, | 
with the doctrine of “ acquiescence." ~ PartIV, A. © — —— — 
> See Wheeldon v. Burrows (1879),  *Seéinfra, Part IV, BIT. ^ ^ 
i " : =a * KON at * e e ^ ' , e | “ot, | 
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The third exception arises in cases of mutual support of 
buildings by buildings, where the easement is said to be 
reciprocal arising out of the mutual subservience to, and 
dependence on, one another of two houses, in which case the 
alienation of one house by the owner of both would not estop 
him from claiming, in respect of the house he retains, that 
support from the honse sold, which is at the same time afforded 
in return by the former to the latter tenement. 

Before its recognition by Thesiger, L. J., in Wheeldon v. 
Burrows, this exception was the subject of decision in Richards 
v. ose," and was explained by Lord Westbury in Suffield v. 
Brown. 

In Sufield v. Brown? the Lord Chancellor points out 
the distinction that arises between a case such as that of mutual 
support and the case to which the general rule of express 
— reservation is applicable. In the former case the right claimed 
TR in respect of the tenement retained is inseparable from it, but 
in the latter case, where the right is separable, it is severed by 
the grant and either passes to the grantee where the dominant 
tenement is granted, or is extinguished where the dominant 
tenement is retained. . 

In Wheeldon v. Burrows? Lord Justice Thesiger, in recog- 
nising the exception in — of such reciprocal easements 
as-easements of mutual support, suggested that the decision in 
Pyer v. Carter might possibly be justified on that ground, 

ithout departing from the general maxims upon which the 
zn tin uiae v. — iind. 
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In Ratanji H. Bottlewalla v. Edalji H. Bottlewalla,! it was Ratanji H. 
- Bottlewalla v, 
held that the easement there claimed, one of light and air, gp; A. 
being ofa continuous nature, passed by implication of law upon Potlerails. 
a partition of joint property resulting in a conveyance of the 
dominant tenement to the plaintiff. 
To the same effect is the decision in Purshotam Sakharam Purshotam 
T . s Sataram v. 
v. Durgoji Tukaram,? where the easement claimed was the Durgoji Tuka- 
right to discharge water from the dominant tenement on to the ™” 
servient tenement. 
As between co-parceners, mutual conveyances of the shares 
allotted to them respectively upon a partition of joint property, 
whether under the direction of a Court of law or otherwise, will 
carry with them by presumption of law the right to such 
continuous easements as are necessary for the reasonable use 
and enjoyment of the premises respectively allotted. 
Upon this principle easements of light and air were held T Chunder 
à n v. Lalmont 
in Bolye Chunder Sen v. Lalmoni Dasi* to pass to the different Dasi. 
co-parceners upon partition. 
- .And in more recent cases it has been decided. that the 
result is the same where the partition has not been affected by 
mutual conveyances but by decree of Conrt, wkether in a 
contested suit, or as recording the consent of parties to a — 
partition,® and even though such decree makes no mention of 
easements.® 


- 


III. —Acquisition of Quasi-Easements on the simul- 
taneous conveyance of severed tenements, 
or on conveyances made at different times, 
but as part of one transaction, 


It is now settled law that when, on a disposition of property Effect of simul- — 


belonging to the same owner,the severed tenements are conveyed — of 


either simultaneously, or at different times, but as part of one —— = i 


ments or of 
















transaction, quasi-easements apparent and continuous and neces- sient me — 
sary for the enjoyment of the severed tenements as they were but as part. € 
one 
- a - - Fe > tion. "> e = 
1 (1871) 8 Bom. H. C, (0. C. J.), 181. — Seat (1898), 3 Cal. W. N., 407. TEINA E S E & 
2 (1890) I. L. R., 14 Bom., 452. -S Radombini Debi & Kuli Kumar EU CP 


s (1587) I. L. R., 14 Cal., 797. ` Haldar (1899), 3 Cal. W. N., 400. 
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enjoyed at the time of severance, will pass by presumption of 
law to the grantees thereof.! 

In either case the conveyances are regarded in equity as 
one transaction, and each grantee, as taking his tenement with 
knowledge of the other conveyance or conveyances, is preclu- 
ded from interfering with the quasi-easements attaching to the 
other tenements. 

The law as to the acquisition of quasi-easements on a 
partition of joint and undivided property appears to be 
founded on the same principles.* 

With reference to the present subject, it was said in 
Barnes v. Loach? “if the owner of an estate has been in 
the habit of using quasi-easements of an apparent and con- 
tinuous character over the one part for the benefit of the other 
part of his property, and aliens the quasi-dominant to one person 
and the quasi-servient to another, the respective alienees will, 
in the absence of express stipulation, take the land burdened or 
benefited, as the case may be, by the qualities which the previ- 
ous owner had a right to attach to them." 

In Allen v. Taylor,‘ Jessel, M. R., enunciates the rule and 
the principles upon which it rests. He says, “ supposing the 
owner of the land and the house sells the house and the land 
at the same moment, and supposing he expressly sells the house 
with the lights ; can it be said that the purchaser of the land is 
entitled to block up the lights, the vendor being the same in 
each case, and both purchasers being aware of the simultaneous 
conveyances? I should have said certainly not. In equity it 
is one transaction. The purchaser of the land knows that the 
vendor is at the same moment selling the house with the lights 
and as part of one transaction he takes tke land ; he cannot 
take away the lights from the house." 





1 Palmer v. Fletcher (1615), 1 Ley., Phillipe v. Low (1892), 1 Ch., 47, and 


_ 122; Compton v. Richards (1814), 1 Price, see the judgment of Lord Selbourne in 


N; Sudiliborovgk v. Coventry (1832), 9 Russell v. Watts (1885), L. R., 10 App. 
Bing., 305; Barnes v. Loach (1879), L. R., — Cas, pp. 602, 603, 


| .4Q. B. D., 494; Allen v. Taylor (1880), °? See supra. 


LR, 16 Ch. D., 355; Rigby v. Bennett — * (1879) L. R., 4 Q. D. D. 194, 
ie L. Ry 2 21 Cb. D. at p.887; — (1880) L. R., 16 Cb. D., 356 (368). 
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After referring to previous decisions, the Master of the 
Rolls proceeds ! : 

** The particular case before me is the strongest I ever saw, 
for both of the purchasers were also vendors, and were parties 
to both conveyances. It is not the mere case of a vendor by 
contemporaneous conveyances selling to two different purchasers, 
but the two purchasers were two of the three trustees of a will, 
and an option was given to the two purchasers, or either of 
them, to bay any part of the real estate that they thought fit, 
notwithstanding they were trustees ; and then, by contempora- 
neous conveyances, each with the assent of the other exercised 
his option as to some of the houses and lands, for they both 
bought houses and both bought lands. It is not like the case 
of a man buying land alone ora house alone. The three trustees 
conveyed to the purchaser, one trustee, land with a house built 
upon it, together with the lights thereto belonging, and all the 
estate. Can people who have been parties to two transactions 
in this way say that they were otherwise than one transaction, 
and that both parties who bought houses with lights were 
not to get the lights? It appears to me, independently of 
authority, that in such a case as this there is a manifest 
intention shewn that the houses sold were to retain their 
lights, and that neither purchaser could on his land erect any 

obstraction which would block up or destroy the lights of his 
neighbour.” 

It is important to note that the rule applies not only in 
case cf simultaneous conveyances as in Allen v. Taylor, but 
also in cases of conveyances executed at different times, but 
all part and parcel of the same transaction. In such cases the 
conveyances are founded upon transactions which, in contempla- 
tion of equity, are equivalent to conveyances between the parties 
at the time the transactions were entered into, and which 
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— were entered into at the same moment of time and as part 
e and parcel of one transaction.? 
Same law in 
AE The law as laid down in the abov &oited cases applies to 
of deed. contemporaneous devises. as well as to contemporaneous grants 


by deed? 


Part V.—Acquisition of Easements by the operation of the 
doctrine of acquicscence. 


The doctrine of acquiescence is an interesting feature of 
the law relating to the acquisition of easements. The previous 
portions of this chapter have been devoted to an inquiry into 
the acquisition of easements arising out of the express or 
implied language or intention of the grantor, and, independently 
of either of these factors, the acquisition, by operation of law, of 
a certain class of easements essential to the reasonable enjoy- 
ment of the property conveyed, but what has here to be consider- 
ed is the acquisition of easements arising out of the previous con- 
- duct of the servient owner. The doctrine may be said to apply 

in those cases where the servient owner by active enconrage- 
| ment, passive acquiescence, or other conduct, has induced or per- 
— mitted a belief on the part of the dominant owner, upon which 
he has acted, that by expending some money or doing some act, 
he will acquire an easement over the servient tenement. 


In such eases equity forbids the servient owner to repudiate 
 „ acquiescence. the obvious and plain consequences of his own conduct and 
£ Pip to him a grant of the easement. 

The broad principle underlying all these eases of acquies- 
cence has been stated in the leading case of Dann v. Spurrier? 
to be that if one man stands by and encourages, though but 
passively, another to lay out money under an erroneous opinion 
of title, or under the obvious expectation that no obstacle will 

= afterwards be interposed in,the way of his enjoyment, the Court - 
LE . will not — any subsequent interference with it by him. 
— 
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It has been said that the aequiescence which will reri Acyuiescence 1 — 
a man of his legal rights must be in the nature of a fraud. | satis ofa. em : 


The éléments or requisites necessary to constitute such Wilmot v. ZEA c 
fraud have been stated by Fry, J., in Wilmott v. Barber! to Barber. 
be the following :— 

First, the man elaiming under the equity must have made 
a mistake as to his legal rights. 

Secondly, he must have expended some money or must 
have done some act, not necessarily upon the other's land, on the 
faith of his mistaken belief. 

Thirdly, the possessor of the legal right must know of the 
existence of his own right, which is inconsistent with the right 
claimed by the other. If he does not know it, he is in the 
same position as the other, and the doctrine of acquiescence 
is founded upon conduct with knowledge of legal rights. 

Fourthly, the possessor of the legal right must know of 
the other's mistaken belief of his rights. If he does not, there 
is nothing which calls upon him to assert his own rights. 

Finally, the possessor of the legal right must have encour- 
aged the other in his expenditure of money or in the other acts 
which he has done, either directly or by abstaining: from 
asserting his legal right.* 

The oxplahaliodl of this case appears to be that there — 
cannot be acquiescence without knowledge, and that the know- 
ledge which permits one man to suppress his own legal rights ~ _ 
and another man to continue in a mistaken belief whereby he is p. 
led into incurring expense or doing some act, he would not = - EU. 
otherwise have incurred or done, is in the natare of afraud, = 
and cannot afterwards be repudiated. With this — a i 
statement of general principles it becomes necessary to examine - ka ECA E * 
the principal authorities pem ierra e to — in-which | 
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the Company should have Tm to build with windows over- 
looking his land on condition the Company retained him in 
their services as a packer. To such condition the agent made 
no answer or objection and the Company proceeded to build. 
Thereafter the defendant, being dismissed from the service of 
the Company, proceeded to block up their lights by building 
a wall In a suit by the Company to have the wall pulled 
down Lord Chancellor Hardwicke decided accordingly, and said 
that thoagh the silence cf the agent was an acquiescence 
binding his principals, and notwithstanding that the dismissal 
of the defendant was a breach of the agreement between him 
and the agent of the Company, yet the defendant was not 
justified in building a wall merely to block up the Company's 
lights, but that his remedy was by bill in that Court to establish 
the agreement. The Lord Chancellor further observed that 
“ there are several instances where a man has suffered another 
to go on building upon his ground, and not set up a right til] 
afterwards, when he was all the time conversant of his right, 
and the person building had not notice of the other's right, in 
which the Court would oblige the owner of the ground to 
permit the person building to enjoy it quietly, and without 
disturbance. But these cases have never been extended so far as 
where parties have treated upon an agreement for building, and 
the owner has not come to an absolute agreement ; there, if 
persons will build notwithstanding, they must take the conse- 
quence, and there is not such an acquiescence on the n" of the 
owner, as will prevent him from insisting on his right." 


porre In Jackson v. Cator, Lord Chancellor Loughborough 
- ing's case c 

EU fece 7. referred during the argument for the plaintiff to the case of Mr. 

George Clavering in the following terms :—‘ There was a case, 

I do not know whether it came to a decree, against Mr. George 

. Olavering ; in which some person was carrying on a project of 

a colliery ; and had to make a shaft at a considerable expense. 

* Mr. Clavering saw the thing going on ; and in the 

execution of that plan, it was very clear the colliery was not 


worth a farthing without a road over his ground ; and when 
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the work was begun, he said, he would not give the road. The bey 
end of it was, that he was made sensible, I do not know — 
whether by a decree or not, that he was to give the road at a m 
fair value." ade 

The Rochdale Canal Company v. King, was a bill filed by T» Rockdale, 

Canal Co, p 

the plaintiff Company against King and other defendants ging. — 
who were mill-owners for an injunction restraining them from — 
using the water of the canal for any other purpose except 
for condensing steam in the engines used by them. Under the 
Act empowering the Company to make and maintain the canal, 
land-owners, within a distance of twenty yards of the canal, 
had been given liberty to communicate with the canal by pipes 
and to draw from the canal sach quantity of cold water as 
would be sufficient for the sole purpose of condensing steam 
used for working their steam enzines, and for no other purpose 

the defendants who were the owners of two mills used the 
water for seventeen years for generating as well as condensing 
steam in their engines, and eventually this bill was filed to 
restrain them as aforesaid. It was held that as regards the first 





mill, the plaintiff Company could not restrain the defendants m 
from using the water as they had done, as they had encouraged es 
its construction, and that as regards the second mill, it being — 


evident that the Company never intended to waive the 
protection of the Act, an injunction should be granted againstthe 
defendant restraining them amongst other things from taking 
any water from the canal other than for eondensing steam, 
except by license of the plaintiffs. 

The case of Bankart v. Houghton? while shewing what is Bantart v. — 
to be measure of an imputed grant, in which connection it poro 
will hereafter be considered, is also an authority for the proposi- | 
tion that where a man acquiesces in and encourages the — 1 
construction by another of works which he knows, or ought to oO 
know, is likely to occasion him injary by way of nuisance, he — = 
has no grounds apon, "D to o go to the Court for : an — [e es — 

to stop the works. MUN RACINE E SURE cof Reg AN 
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In Daris v. Marshall! the plaintiff sued for the obstruction 
of his lights, the removal of support to his house, and the 
: obstruetion of his chimney. The defendant pleaded equitably 
— that she pulled down an ancient house and erected in its place 
a new one, that the plaintiff had notice thereof, and that the 
| defendant had done this act with the knowledge, acquiescence, 
= and consent of the plaintiff and on the faith that the plaintiff 
= - had consented to it. 

The acquiescence and consent of the plaintiff were passive. 
— It was held that this was a good equitable plea, the facts 
stated amounting to a permission on the part of the plaintiff, 
and the obstractions aud removal of support complained of 
being the natural consequences of the act so permitted. 
Cotching v. In Cotching v. Basset? there was a material alteration of 
E ancient lights in the course of re-building the dominant tene- 
= ment. The alteration was made upon notice to the servient 
owner and with the knowledge and under the inspection of his 
c survevor, but without any express agreement. Thereafter the 
a defendant gave the plaintiff notice of his intention to build a 
party wall, which, if erected, would wholly have excluded the 
light from certain of the plaintiff's windows. 

The plaintiff accordingly sued for a perpetual injunction 
to restrain the defendant from so building. It was held that 
E the ease came strictly within the principle of Dann v. Spurrier. 
— - and that plaintiffs were entitled to a perpetual injunction 

BE. - against the defendant. 
ho same principle was applied in Davies v. Sear? where 
Lord Romilly, M. R., said :* “ A man cannot take the assignment - 
ofthe lease of a house having an archway and road under it 
— — leadingtoa mews, and abstain from looking at the plan by 
E . > which the adjoining ground is laid out, and intended to be built 
pers — he cannot stand quiet, and see it gradually become | 
—— with houses, so that every access or means of commu- _ 
with the m. mews is XE out — this one, which he had i a 
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always known was intended to be used as a means of access, and 
then say ‘this easement was not reserved, although there was 
an archway and road under the house. It does not lie in his | — 
month to sav * I did not understand that you intended to use —— 
this mode of aecess, amd still less did I understand that you 
intended to close all other means of access, and leave this as 
the only existing one. This is a case where the slightest 
inquiry or the most casual observation would have shewn the 
defendant if, indeed, he did not all along, as I believe he did, - 
know, what was intended." 

The last and not the least important of the English cases usi; v. 
to be considered is that of Russell v. Watts. The facts of this m rs a 
case have already been stated in connection with another aspect ton. - 
of the case,? but so far as they are material to the present inquiry, 
it appears that the Corporation of Liverpool were the owners in 
fee of a piece of land which they agreed to lease out for build- 
ing purposes, the intention of the tenant being to construct 
one large building upon. it, but in such a manner as to be — 
capable of subdivision into a number of separate houses. In E 
orler to erect a building of the required size it became — 
necessury for the tenant to raise money by mortgaging the * 
land and building, and before such scheme of building could 
be earried out, it was necessary that the three parties concerned 














should coneur, namely, the owners in fee, the —— and. the — — 
mortgagees, . | m o 
The scheme was in fact approved by them all, ‘nd the Fen 
mortgagees and lessors either knew how the various blocks were a I 
to he construeted or left it to the builder to construet them as they — 
were constructed, without troubling themselves about the matter. — 


In either case there was no question that they authorised 
the builder to construct the building as he did, and a particular 
block in such a way as that it should be — kor light to 
some of its windows on adjacent blocks. —— — Am - 25 
The question for decision án rods suit was s whether the — 
"mortgagees of the — cks could: u $ 


/* (1884) L. R., 25 Ch. D., 559. 
judgments of — a 
P,E - 















— of the former blocks. Bacon, V. C., thought by reason of their 
previous conduct they could not, and on appeal Lindley, L. J., 
agreed with him, in opposition to the views of Cotton and Fry, 
L. JJ. 

The conclusions arrived at by the Vice-Chancellor and 
Lindley, L. J., were confirmed by the House of Lords, but on 
somewhat different grounds already referred to.! 

The judgments of Bacon, V. €., and Lindley, L. J., are 
instructive as bearing on the question of acquiescence. 

Lindlev, L. J., thought the case did not fall within the 
rule of Wheeldon v. Burows? and said, ** This is not the ease 
of a vendor of a piece of land attempting to derogate from his 
own grant. 

It is more like the case of several persons interested in 
several pieces of land, all agreeing to build upon them in a 
particular way, so as to accommodate one another, and one 
of them afterwards, when the buildings are up, insisting on 
rights which are quite inconsistent with the enjoyment of the 
buildings as erected. There is no authority to shew that in 
such a case any one of such persons could afterwards build 

‘on his own land so as to obstruct his neighbour’s lights, and 
in the absenee of such authority [ am of opinion that he 
cannot do so. 


— In such a case, it appears to me that the cross easements 
E which are created in the first instance are impliedly granted in 
Et J equity, if not at law, and if such easements are apparent, no 
ERR purchaser ean protect himself against them by alleging he 
— bought without notice of them. 


The principles of Dann v. Spurrier? and Cotching v. Bassett’ 
are in my opinion applicable to such a case," 

- In India there appears to be no reported case in which the 
* English doctrine of acquiescence has been specially applied, 
EL the inclination of the Indian Courts to follow English 
argus pees and the favourable, but extra-jndicial, notice - = 
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^ s 
given to the doctrine in a recent case in the Bombay High 
Court leaves fno. doubt as to its adoption, should occasion 
arise. 

The extent of the imputed grant is to be measured by the Extent of 
necessary, obvious, and plain consequences of the permitted or EE 
encouraged act. 

It is reasonable that when a man acquiesces in a parti- 
cular act he should be taken to have acquiesced in the obvious 
and plain consequences of that act, but it is also reasonable that 
a man cannot be taken to assent to what he cannot foresee. | 

The rule is well illustrated in the case of Bankart v. Bantart v. 
Houghton.’ "n i r 

The plaintiff was a copper manufacturer and the defendant 
was an occupier of farms in the neighbourhood of the works. 

For the reduction of copper-ore the plaintiff at first used 
three roasting furnaces, the exhalations and deposits from which 
caused no material injury to the defendant's farms. 

The roasting furnaces were subsequently increased to 
seven. Neither the defendant nor his predecessor took any 
legal steps to prevent the nuisance arising from the noxious - 
vapours produced from the smelting of the copper or to stop 
them. Their attitude appears to have been one of passive non- 3 l 
interference. Mi | $ 

The nuisance having increased, the defendant brought an — 
action at law against the plaintiff for the injury done to his farms 
and recovered damages. 

The plaintiff thereupon. filed his bill to restrain the defen- 
dant from taking out execution in the action, and from all 
further proceedings therein and from commencing any other 
action at law against the plaintiff. 

A motion was made for an injunction which was refused 
with costs. — 
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The judgment of the Master of Rolls is important, and 

certain passages may be usefully cited. He said, * The way 

in which it is put for the plaintiff in equity 1s this :—It is said 
that in a district where the effects of copper smoke are widely 
felt and plainly understood, a tenant who takes land adjoining 
copper works or such works then in the course of erection and 
who makes no objection to them, must be held to have acqniesced, 
not only in the evil produced by the works then in the course 
of erection, but also in all that which may hereafter be produced 
by their extension ş that the addition to the works is the natural 
consequence of their existence, and that the tenant cannot 
afterwards complain of the effects of the smoke, which, flowing 
from the works then existing or thereafter to be added, he 
must have foreseen and of which he did not complain. ....1 

think it impossible to be reasonably contended, that, because a 

man has acquiesced in the erection of certain works which have 

produced little or no injury, be is not afterwards to have any 
remedy, if, by the increase of the works, at a subsequent period, 
he sustains a serious injüry. ..... 

[am unable to accede to the argument that the defendant 
must be held to have foreseen and to have assented, as a proba- 
ble consequence to the great and injurious additions which 
have been made to the works. 
| The highest that it can be put is, that he assented to what 
was done and to the consequences that were necessarily tobe . 

. derived from that, but no further. 

i E The consequences of going further would be most i injurious, 

— and would be unwarranted by any authority I am aware of. 

— It would follow thata partial obscuration of ancient lights, 
Gt assented to, involved a consent to their total observation, and 
that iny — assented to might be increased at the pleasure ! 

the or | pro — it could be shown that the i increase 
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consequences. Is that mistake of fact to bind him from thence- ` 
forward and for ever? I think not....... It is necessary, 
in order to avoid misconception as to the view which I have — 
taken of the case, and the observations I have made on the * 
ignorance of the consequences of his assent being not binding BR 
on the assenting party, to distinguish between the case where — 
the consequences of-the act assented to are obvious and plain, D 
and another where they are necessarily doubtful. This may be * 
easily illustrated ; for instance, if a neighbour permit me to Er 
open a window overlooking his close, he knows the exact m 
consequences of that permission, namely, that he is Jiable for = 
ever after to be overlooked, and that he ecannct afterwards so * 


build on his close as to obscure that window. This is the extent 
of the injury which can be produced, and he cannot say that 
lie did not foresee it. 

So also if be allow another a right of way across his meadow, 
he knows and ean accurately estimate tlie extent of the injury 
that will result from such permission. But if a copyholder 




















allows the lord of manor to work the coals under the close of the ~ oS 
copyhold, by offset out of the adjoining land, does it therefore ; ae 
follow that if the lord in winning the coals, works so near the — T 
surface as to destroy the farm buildings of tlie copyholder, he is ES * 
to have no remedy at law for the injury done to him? Could M 
the lord be permitted to allege in this Court, that the copyholder E 
must have known that the coal lay near the surface, and that » E 
such a result was probable from its having often occurred in ES 
the neighbourhood? ‘Certainly not; but, im trath, all such | 

illustrations present a weaker case isi that before the Court, E s 
and the strongest illustration of the distinction to be taken in EU 
such cases appears to me to be the case of works erected which | c. 
at first seem to be and are innocuous, and which afterwards, by = 
addition, become sertana — to the proprietors ofthe ^ —— CEN 
neighbouring lands." — — — — D US RN. co ll 


In eases — a — ‘ana. — the — 
the former — bind the reversion, or give th 






lessee any additional ri ' = — ‘the | a tter ; ano sv he his 
title icc EM engi th of tenure in the land is, but-w 





the reversioner has knowingly permitted a state of things 
affecting his reversion with an easement he will be as much 
bound by it as if he had been in possession and acquiesced in it.! 


Assignee for The grant of an easement founded upon the equitable 
value without * . * * * 

notice. doctrine of acquiescence will not bind an assignee of the grantor 

for value without notice.* 

What notice is The notice necessary to bind the assignee is not limited: 
bind insi. to actual notice of the grant contained in a conveyance or 
Amal. conditions of sale but may be * constructive” on the principle 
tive." that when a person purchases property where a visible state of 


things exists which could not legally exist, or would be very 
anlikely to exist, without the. property being subject to some 
burthen, he is taken to have notiee of the nature and extent of 
that burthen.* 

But this rule of constructive notice cannot be stretched 
to such a length as from the mere fact of existence of windows 
to put the purchaser upon inquiry as to the right to use them, 
for such a doetrine would be unreasonable and dangerous and 
tantamount to affecting a purchaser with notice of any agreement 
relating to any structure which he sees on the adjoining land.? 

The case of windows merely is not a case where the visible 
state of things makes the existence of an easement extremely 
a probable, for windows are often put in situations where they 


E * are liable to be obstructed, the owner being in hopes of coming 
= A : to some arrangement about lights and taking his chance of 
— — a right to access of light by twenty years enjoyment. 
ER : VT Pan V.— Argi of Easements by virtue of Lagidut ve 
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With reference to this mode of acquisition in India it is 
proposed to refer shortly to the provisions of certain Acts under 
which easements may be said to have been created in favour of 
individuals or Government in express terms or by implication 
according to the apparent intention of the Act. 

It will be convenient to refer to these easements in two 
separate classes according as they are created in favour of 
individuals or of Government. 


(a) Easements created in favour of individuals. 


As an instance of easements created by legislative enact- e lnc 
ment in favour of individuals may be mentioned the rights (Mines), XVIII 
granted to owners, lessees and occupiers of mines by the Land % 5» * $- 
Acquisition Act (Mines) XVIII of 1885, an Act of the Gover- 
nor-General in Council. 

By section 8 of this Act it is provided that when by reason 
of the acquisition of land the working of any mines is prevented 
or restricted, the respective owners, lessees and occupiers of the 
mines, if their mines extend so as to be on both sides of the mines 
the working of which is prevented or restricted, may, subject 
to certain limitations, cut and make such and so many airways, 
headways, gateways, or water levels throngh the mines, mea- 
sures, or strata the working whereof is prevented or restricted — 
as may be requisite to enable them to ventilate, drain, and ; 
work their said mines. | 

This, it will be observed is an instance of the creation of 
easements by legislative enactment in express terms. 


(b) Easements created in favour of Government. 


Various instances occur in local Acts of the creation of 
easements in favour of Government. | — 
The following instances may be mentioned :— ares Dm 
(1) Section : 3 of the Ajmere Land and Revenue Regula- Ajmere La Lend — 
tion IL of 1877. provides for the rights of w^ d of Reg 
Government in limes and quarries. SOAS MA, T 
The first proviso in the pestis by | pre 
— of f compensation to, ; 
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infringed by the occupation or distarbance of the surface of 


the land occasioned by working the mines and quarries indicates 
the creation of easements essential to’ the proper enjoyment of 
such mining and quarrying rights. In this case the easements 
are not created in express terms, but may be said to arise by 
implication. 

(2) By section 151 of the Central Provinces Land Reve- 


pe nue Act AVII of 1881, it is enacted that, subject to express 
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provision elsewhere, the right to all mines, minerals, coals, and 
quarries, and to all fisheries in navigable rivers shall be deemed 
to belong to Government, and the Government shall have all 
powers necessary for the proper enjoyment of such rights. 

(3) Section 41 of the Punjab Land Revenue Act XVII 
_ of 1887 provides that all mines, metals and coals, and all earth 
. . . and gold workings, shall be deemed to be the property of 
Government, and the Government shall have all powers neces- 
sary for a proper enjoyment of its right thereto. 

In England an illustration of the creation of easements 
by Aci of Parliament is to be found in the Railway Clauses 
Act, 1845, which gives general powers for running engines and 
carriages over a railway! and in what may be called the 
Canal Acts which are private Acts, in some cases authorising 
the making of canals through private lands,’ and in other cases 
authorising mine owners, or lessees of mines, to make a railroad 
to a canal through intérvening lands? compensation being | 








. made in each case. 
"Acts — And in the case of the Iüelosure Acts awards made under 


the provisions of those Acts give rise to easements in A of 


a . allottees of land o over the allotments of other persons.‘ 





* Sea Mold v. Wheateroft (1859), 27 
Bear. 510, and Goddard o on "Ede em 
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t treatment of a lengthy and important subject. | 
xe * The purpose of the last chapter was to examine the 
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provisions of the Indian Limitation and Indian Easements Acts. 
The provisions of the English Prescription Act so far as they 
coincide with those of the Indian easements will be discussed 
with the aid of leading authorities in the hope that light may 
thereby be thrown on the meaning and intention of the . 
Legislature. 


Part 1—By Prescription. 
A.—Prescription Generally. 


Prescription has been defined to be “a title taking his Definition of 
Prescription. 
substance of use and time allowed by the law. 


P ra scriptio est titulus ex usu et lempore substantiam capiens 


ab authoritate legis." 


* Prescription,” says Lord Blackburn in Dalton v. Angus, Dalton v. ' 
is not one of those laws which are derived from natural '""* 
justice. Lord Stair, in his Institutions, treating of the law of 
Scotland, in the old customs of which country he tells us 
prescription had no place (book 2, tit. 12, s 9) says, I think truly, 
‘Prescription althongh it be by positive law founded upon 
utility more than upon equity, the introduction whereof the 
Romans ascribed to themselves, yet hath it been since received 
by most nations, but not soas to be counted amongst the laws of | 
nations, because it is not the same, but different in diverse 


" 9 


nations as to the matter, manner, and time of it. * 


** 


To the Roman lawyers prescription was known by the History of 
name of Usueapio, which is defined to be “adjectio domini per Prescription. 
continuationem possessionis temporis lege definiti."? 

Bv the old Roman law as enunciated in the Twelve Tables, Roman Law. | 
and in Rome modified, and in the provinces practically super-" 
seded, by the equitable edicts of the Praetors, the true owner = — = 
of the dominium or legal estate was deprived of it by a posses- _ 
sion for two years provided such possession was — | 
open, — aada not — bs — 









* Coke, 1 Inst., 113 * J 
* (1881) L R., 6 App. | 
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“te 


T Any possession once obtained nec vz, nec clam, nee precario 
could not be disturbed by force. On the basis of these 
principles was established principally, but not exclusively, the 
* prescriptio longi temporis." 

This was changed by Justinian, who published a constitution 
by which, throughout the Empire, twenty years in the case of 
absent parties, and ten years in the case of those present, were 
fixed as the period of possession that must elapse before the use 

or possession was clothed with the title? 

French Law. In the numerous provinces into which France before the 
Revolution was divided, many of which were governed by their 
own customs, the law of prescription varied. Domat in his 
treatise on the Civil Law, says, * It is not necessary to consider 
the motives of these different dispositions of the Roman law, 
nor the reasons why they are not observed in many of the. 
customs. Every usage hath its views, and considers in the 
opposite usages their inconveniences. And it sufficeth to remark 
here what is common to all these different dispositions of the 
Roman law, and of the customs as to what concerns the times 

- of prescriptions. Which consists in two views ; one, to leave to 
the owners of things, and to those who pretend to any rights, 
a certain time to recover them, and the other to give peace and 

* quiet to those whom others woull disturb in their possessions | 


— or in their rights after the said time is expired.” 

E | The Code Napoleon had to supply one law for all France. 
ES co Servitudes v were divided into classes, continuons and dis- 
— P _ continuous, apparent and non-apparent. 








| - The first Projet of the Code allowed continuous servitudes, 

E whether apparent or not, and discontinuous servitudes, if 
- LO Peers ie be gained by title or by possession for thirty years. 
Ear. . The Code Civil as it was finally adopted by Article 690. allows 
m es: * —servitudes, df continuous and apparent, to be acquired by title 

—— "by pos: ssession for thirty yeurs, and by Article 691 enacts 
* ontinuons mp not apparent, ani E 
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discontinuous, whether apparent or not, can only in future be. 
established by titles, but saves vested rights already acquired. 








B.—Prescription in England. | — 

The English law as to prescription is, without doubt, Origin of 
chiefly derived from the Roman law, but as every system of Porin De — 
law is founded on its own ideas of expediency, it becomes 
necessary to examine the English law and the principles upon 
which it rests. 

By the law of England the ownership of real property has 
always been jealously guarded. me 

The maxim which has passed into a proverbial saying that * = 
“ every man’s house is his castle and fortress for defence or for | 
repose exemplifies the sanctity with which the law invests 
rights of ownership. 

A man may do what he pleases with his own property, : 
and he incurs no liability for any use he may make of it, so — 
long as such use causes no injury to any one else. | — 

No one has a right to set foot within the limits of his | | 
land without his express or implied consent. * — 

He may build on bis land in any way or to any heighthe “=  —— 
pleases. He has a right to the continuous flow of streams | 
passing through it Hemay put it to wastefnl or deteriorating 
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uses, for he is his own master and no one can question what — 

he does. v 
These and other rights of an absolute charaeter the law - NO 

annexes to the ownership of land, and primá facie every owner — * 

is presumed to possess them. — E 
But though the law regards the ownership of land with a — — E 


watehfal eye and gives protection to those rights and advantages 2 
which are bound.up with the fall and unrestricted enjoyment - E 3 ae 3 
of it, m ond ee and after the lapse of a — Ec 
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some title which the law will recognise, and in order to do this 
E he must shew how such title originates, 
P Now it happens in many cases that a man finds himself 
im the position of being compelled to say that as a proof of the 
right claimed by him, he and his predecessors have exercised 
the right for generations, though how the right was first 
aequired he ix unable to sav. 

lt was to help parties in such a position that the doctrine 
of prescription was first invoked, and the effect of such doctrine 
was to release such parties from the obligation of shewing the 
origin of the right claimed, provided that they could prove the 
exercie or enjoyment of it in a particular manner and for a 
particular time, If they succeeded in this, they were presumed 
to have acquired the right. Thus it has been said in Coke's 
First Institutes that “ prescription is a title taking his substance 
of use amd time allowed by the law, — Proscriptio est titulus er 
«sw et tempore substantiam capiens ab authoritate legis." 

It is evident that the length of the user as well as its 
character is a powerful element in the law of prescription, for as 
` the saying goes “ ambiguity of time fortifieth all titles and sup- 
poses the best beginning the law can give them."' In this 
respect it is interesting to trace the development of a doctrine 
whieh, introduced in early times, passed through successive 
stages of judicial treatment until it acquired its present form at 
the hands of the Legislature in the English Prescription Act. 

_ At the common law, in the first stage of the doctrine, there 
* to have been no fixed period of preseription, but 
acquired by prescription when possession or enjoy- 
i. ees Ped este Vd th memory d nan, or wh ar 

p oim aen Tide cci ‘man ran not to the 
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Even after the introduction of this rule it was not admitted. 
that such user gained the right. but that it supplied the place 
of the proof of origin which was wanting.' 

It cannot be too clearly understood how entirely opposed 
to the theory and doctrine of prescription, is the view that it is 
the user which gains the right. User, no doubt, plays an 
important part in prescription, but it does so not as bestowing 
the right, but as affording the presumption of a lost grant, 
from which the right can be inferred. Prescription in reality 
has never been anything more than the presumption of a grant, 
and it is erroneous to suppose that the fiction of a lost grant is 
1 modern device. It was merely the old rule of prescription in 
a new dress, 

In 1789 Baller, J., in the course of his judgment in the 
case of Read wv. Brookman’ said, ** For these last two hundred 
years it has been considered as clear law that grants, letters 
patent, and records, may be presumed from length of time. It 
is so laid down in Lord Coke's time, 12 Rep., 5 as undoubted 
law at that time ; and in modern times it has been adopted in 
its fullest extent. The Mayor of Kingston-upon- Hull v. Horner, 
Cowp., 102; Powell v. Milbanke, ante, 1 vol, 399 n, and The 
King v. The ArcAMsKop of Canterbury (Tr. 11 & 12 Geo. 2, B. 
R.) where Lee, C. J., said, here is an uninterrupted usage since ——— 
1278. and there cannot be a stronger prescription of a grant.  — 
So in Hasselden v. Bradney (Tr. 4 Geo. 3, G. B.), n jury may — | 
find a recovery upon presumption. So that there never ap- 
pears to have been any doubt on this point." | 

By various statutes," fixed periods were limited for the 
bringiug of actions for the —— of real estate, and these 


























continued in force until the statute of Westminster. 3 Edw. 
Ex Ca 39, 1275. 4 * - | 
i -— ` E” amem 
1 See ——— stated in “stn na a igi ao « P 
Sir Francis North's Y / —— "Ne Moe e e yos e 
Norton, 1 Ventr., 3 — ho 1 = — e * * — LÁ * "mns z T 
borne in Dawes 9 a "xem E LE ee roe om brad E —— 





s "East's Term. Rep. at p. 





( 353 ) | 


By this statute, the period of bringing a writ of right was 
limited to the time of King Richard I, a period of eighty-eight 
years, or as commencing from the year 1189. Writs of mort 
d'ancestor, &c., were limited to the coronation of Henry ILI, 
about fifty-eight wears. The writs of novel disseisin remained - 
subject to the same limitation as before, namely, to the passage 
of Henry IlI into Gascony.’ It is obvious that this statute had 

reference to actions for the recovery of real estate, but the 
judges by an assumption of legislative authority proceeded to 
apply the preseriptive rule established by the statute to incor- 
poreal hereditaments, and, amongst others, to easements. 

In course of time the limitation thus fixed became attended 
with the inconvenience and hardship caused by the impossibility 
of carrying back the proof of possession or enjoyment to a 
period, which after one or two generations, ceased to be within 
the reach of evidence. 

Here again the judges came to the rescue and provided a 
remedy by holding that if the proof was carried back as far as 
licing memory would go, it should be presumed that the right 
claimed had existed from the time of legal memory, that is to 
say, from the time of Richard I or the year 1139. 

No further change took place in the law until the passing 
of the statute of Jac. l, c. 21, notwithstanding the statute of —— 
31 Hen. VIII, c. 2, by which the time for bringing a writ of 
- right was limited to sixty years, and an opportunity was given 

| to the Courts to apply by analogy its provisions to the case of | 
$ ments. The statute T Jac. I, c. 2, limited the time for — * 
— bringing a possessory action to twenty years, and judges by 
_ another bold assumption of the functions of the Legislature avail-- - = 
ed themselves of the opportunity afforded by this statute to adopt - S : 
| pagod as sufficient to found a presum — > 

ce | ul — of the right claimed. — — 
was — — conclusive and mone 
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the period of prescription to narrower and more certain limits, 
were of any avail in removing the obstacle to the acquisition of 
the right claimed, which appeared as soon as there was proof 


of an origin later than legal memory, inasmuch as, if in the 
course of a cause it was shewn that the disputed right had had 
such later origin, the presumption failed, and the claim of right 
was defeated. 


[t is evident that this latitude in rebutting the presumption Fietiot of à 
ost grant, 


allowed to the person contesting the right was in many cases 
productive of great hardship and injustice to the party claim- 
ing it and frustrated the very object of preseription which i is the 
protection of titles after long possession. 

In order to remedy this defect in the law, resort was had 
to the doctrine of a lost grant, a fiction which appears to have 
been created on the principle that, independently of prescription, 
every incorporeal hereditament must have had its origin in 
grant. 

By this device user of the right, at first for living memory 
and, afterwards, for twenty years under the statute of James I, 
raised the presumption that it had been granted by a deed 
which in the lapse of time had been lost. : 


This device completely cut the ground away from under poe of the 


the feet of the party contesting the right, for no matter what - 
evidence he might produce to shew that the right could not 
possibly have existed one hundred years previously, he would 
be met with the reply that it was found to have been granted 
since that time ; that the user had commenced under a deed of 
grant which had since been lost. 

It should be observed that in the early use of this doctrine 
a grant had been really made and afterwards lost or destroyed 
by accident, and ‘it was the business of the jury to decide 
whether the making and subsequent - loss or destruction had 
been fairly proved by the evidence.' 


As the doctrine was extended im later times the attention — 
of the Courts seems to iia fixed on the length of — 
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user or enjoyment of the right conferred by the deed rather 
tham on the deed itself or the evidence which proved its 
destruction or loss. Thus gradually it came about that the loss 
of the deed was not so much proved as presumed from the 
assertion to that effect of the party claiming under it. 

As applied to easements the doctrine was based wholly on 
fiction, and juries were directed to find in favour of a lost grant 
where it was clear that no grant had ever existed. 

Of this doctrine, while its utility is admitted, it has been 
said that its introduction was “a perversion of legal principles 
and an unwarrantable assumption of authority." 

[ts effect on the law of prescription was indirectly to 
convert the rebuttable presumption formerly raised by proof of 
actual user into a practically conclusive one, and it thus became 
a method of shortening the period of prescription.? 

In the case of Angus v. Dalton," already considered at 
length in reference to the easement of support, the doctrine of 
a lost grant and the evidence necessary to rebut its presumption 
were the subjects of elaborate discussion in all the three Courts 
before whom the case was heard, and the opinion formed by 
a majority of the judges was that the presumption of a 
lost grant founded on long enjoyment is so far conclusive 
as not to be rebuttable by proof that no grant has in fact 








been made. 


Bat legal incompetence as regards the servient owner to 
grant an easement, or a dam incapacity of being Es nns 
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4n the period of legal memory gave 
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rebutted neither by proof of the origin 
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circumstances as negatived an actual 


assent on the part of the servient owner 


to the enjoyment of the easement claim- 
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servient owner, that no grant was in 
fact made either at the commencement 
or during the continuance of the enjoy- 
ment, Se the judgment of Thesiger, 
In J., in Angus v. Dalios (4878), L. R., 
1Q. B. D., pp. 71 Pt ae). 

Thus though the evidence of enjoy- 
ment was in theory merely *presumptive 
evidenee, in practice and effect it wasa 
bar. See Bright v, Waller (1884), 1 €, 
M.&R.at p.217... 

* (1878—1881) L. R., 3 Q. B. D., 85; 
1 Q. B. D., 162; Dalton v. UMEN É R., 
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as regards the easement itself, or an uncertainty and secrecy of 
enjoyment putting it out of the category of all ordinary known 
easements, will prevent the presumption of an easement by lost 
grant.! 

[n the early part of the nineteenth century when war was English Pre- 
made on all legal fietions and that of a lost grant fell into disfa- ee qdeo c 
vour, the legislature determined to remove the blot on the 
administration. of justice which arose from thus forcing the 
consciences of juries, and to-substitute a direct for an indirect 
method of lessening the period of prescription. 

This was the chief aim and objeet of Lord Tenterden's 
Act, otherwise known as the English Prescription Act, 2 and 
3 Wm. IV, C. 11. 

In .Mounsey v. Ismay,? Martin, B., declares the OCCASIOD Afounsew v. 
of the enactment of the Prescription Act to be well known. ^"^*- 

He says: “It had been long established that the enjoy ment of 
an easement as of right for twenty vears was practically conclu- 
sive of a right from the reign of Richard the First, or, in 
‘other words, of a right by prescription (except proof was given 
of an impossibility of the existence of the right) from that period. 
A very common mode of defeating such a right was proof of 
unity of possession since the time of legal memory. 

" To meet this the grant by a lost deed was invented, but 
in progress of time a difficulty arose in requiring a jury 
to find upon their oaths that a deed had been executed 
which every one knew never existed, hence the Prescription 
Act.” 

By section 2 of the Prescription Act, claims to any way or Section 2. 
other easement, or to any watercourse, or the use of any water 
after actual enjoyment by any person claiming right thereto | 
without interruption for twenty years are not to be defeated — 
or destroyed by shewing only that such way or other matter >. 
was first enjoyed at any time prior to such period of twenty 
years, but such claims are made defeasible as formerly after 
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twenty years actual enjoyment and without interruption, and ` 
absolute and indefeasible after forty years.! 


™ Section 3. By section 3 of the same statute a right to light becomes ~ 
" absolute and indefeasible after twenty vears’ enjoyment without 
interruption.* 
Prescription It is a mistake to suppose that the Prescription Act bas 


Mem exclo- taken away any of the modes of claiming easements which 
existed before the statute. They may still be utilised, but 
instances of claims based on then; are much fewer. 

The common law method of prescription by immemorial 
user and the fiction of a lost grant are still open to any one 
claiming an easement when, owing to recent interruption, a 
prescription under the statute next before action brought 
cannot be made out? But if the claimant chooses to base his 
title to any easement contemplated by the Act, upon the old 
| common law method of immemorial user, he is of course 
: liable to be defeated, as formerly, by proof of a modern 


origin.* 
x Effect of the What the Prescription Act has done is to refuse to take - 
Ts cognisance of anything that took place prior to periods of twenty 
or forty years as the case may be instead of prior to the year 
— 1189. Thus under that statute instead of its now heing anti- 
c. | quity of time which fortifies the title to easements and tappa 














the best beginning the law ean give them, it is twenty years’ or >- 
_ forty years’ user or enjoyment. 
3: ~> In fact the statute by creating a fresh origin for easements — 
me. . provides a direct and simple meted for. the acquisition thereof 
! . in the place of the indirect and complicated method.* 
S Regarding the Prescription Act as am act of procedure, —— 
| ET es ang — de Lc ede this view, it is clear that one of the —— 
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results of the statute has been largely to supersede the old 
system of pleading,! 

Under the statute, prescription has become a matter juris 
positivi, and does not require, and, therefore, onght not to be 
rested on, any prescription of grant or fiction of license having 
been obtained from the person contesting the right or his 
predecessors in title? 


But this after all is really a question of pleading and does Acquiescenoe 
a e 
not affect the theory that every easement must arise with the prescription. 


knowledge and consent of the servient owner, express or 
implied. 

“Consent or acquiescence,” said Thesiger, L. J., in deli- — 
vering the jadgment of the Court of Ap peal in Sturges v. 
Bridgman, ** of the owner of the servient tenement lies at the 
root of prescription and of the fiction of a Jost grant.” 

In Dalton v. Augus,* Fry, J., expressed the opinion that Dalton v. 
the whole law of prescription and the whole law which governs s 
the presumption or inference of a grant or covenant rest upon | 
acquiescence. * 

He said: * Lt becomes then of the highest importance to 
consider of what ingredients acquiescence consists. In many 
cases, as for instance, in the case of that acquiescence which - 
creates a right of way, it will be found to involve, first, the doing 

of some act by one man upon the land of another ; secondly, 
the absence of right to do that act i in the person doing it ;- 
thirdly, the knowledge of the person affected by it that the act 
is done ; fourthly, the power of the person affected by the act 
to prevent such act either by act on liis part or by action in the 
Courts ; and lastly the abstinence by him from any such inter- 
ference for such a length of time as renders it reasonable for 


the Courts to say that he shall not afterwards interfere to stop 
the act being E 
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* In some other cases as, for example, in the case of lights, 
some of these ingredients are wanting ; but I cannot imagine 
any case of acquiescence in which there is not shewn to be in 
the servient owner : 1, a know ledge of the acts done ; 2,a 
power in him to stop the acts or sue in respect of them ; and 3, 
an abstinence on his part from the exercise of such power. That 
such isthe nature of acquiescence and that such is the ground 
upon which presumptions or inferences of grant may be made 
appears to me to be plain, both from reason, from maxim, age 
from the cases. As regards the reason of the case it is plain 
good sense to hold that a man who can stop an asserted right 
or a continued user, and does not do so for a long time may be- 
told that he has lost his right by his delay and by negligence, 
and every presumption should therefore be made to quiet a 
possession thus acquired and enjoyed by the quiet consent of 
tbe sufferer. But there is no sense in binding a man by an 
enjoyment he cannot prevent, or quieting a possession which 
he could never disturb. ‘Qui non prohibet quod prohibere potest. 
assentire ridetur :' ‘contra non valentem agere, nulla currite 
presceriptio, are two maxims which shew that prescription and 
assent are only raised where there is a power of prohibition.” 

In the same case! Lord Blackburn preferred laches to 
acquiescence as a possible ground upon which to found prescrip- 
tion ; but he declined to regard it as the only ground. 

He thought a failure"to interrupt, when there is a power 
to do so, might well be called laches, and it seemed far less 
hard to say that for the public good and for the quieting of 
titles, enjoyment for a prescribed time should bar the true owner 
when the true owner had been guilty of laches, than to sav 
that for the public good the true owner should lose his rights. 
if he had not exercised them during the prescribed period 
whether there had been laches or not. But in either case he - 
thought there was not much hardship. Presumably such — —— 
if not exercised were not of much value, and though sometimes. 
Pond were “ M ea quae, frequentius accidunt jura — d. p? 
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But if, according to Lord Blackburn, prescription being t 
positive law differing in matter, manner, and time in different 
countries, is founded on a more extensive principle than that 
of acquiescence solely, it is at any rate the generally accepted 
view at the present time that acquiescence is an all-important 
element in prescription. 

- From the acquiescence of the servient owner is deduced 
the grant of the easement.! Thus it comes about that in legal 
conception all the different modes in which easements are 
acquired are in reality reducible to one, that of grant. 


[n Rangeley v. Midland Railway Co." Lord Justice Cairns Rangeley v. 


said, ** every easement has its origin in a grant expressed or 
implied. ” 


This leads to the consideration of that important factor Character of 


in prescription, the character of the user. Nothing is more 
clearly established than that the acquisition of an easement by 
prescription depends upon an enjoyment which has been nec 
vi, nec clum, nec precario, or in other words, peaceable, open, and 
as of right) And this rule applies both to affirmative and 
negative easements,* à 

“The cantilena nee clam, nec vi, nee precario, says 
Bowen, J., in Dalton v. Angus” “is a doctrine not peculiar 
to affirmative easements, though we are chiefly familiar with 
it in that chapter of the law of England. It seems in truth a 
natural condition of any inchoate user which is to mature by 
length of time and apart from statute mto the presumption 
of a right acquired at a neighbour's expense." 

; The theory which underlies the whole law is that the right 
has been granted for valuable consideration and a conveyance 
of it made before the commencement of the user. 

Supposing that to have been actually done how would the 
purchaser have used or enjoyed the right? It might well be 





! See per Thesiger, L J., in —* E , 369 ; Sterges v. Bridgman (1879), L. 
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assumed that he would have done so so openly, at all seasons and 
at all times, and whenever he chose. He would not have done 
so in a secret or stealthy manner as if he were doing something 
he ought not to do. 

He wonld have enjoved it peaceably because if any one 
had disturbed or injared him in the exercise of the right he 
would have had his legal remedy against him. 1t was user of 
this character which, prior to the Prescription Act, the law 
required in order to raise a conclusive prescription of gran 
and it is a similar user that the law now requires under th 
statnte to make the right absolute and indefeasible. 

The real question in each case of alleged prescription is 
whether the user or enjoyment is in all respects the same as it 
would have been, if at the commencement of, or previous to, 
the period of such user of enjoyment, the right in dispute had 
been bought and paid for. 

This is a question of fact which must depend for its 
determination on the particular cirenmstances of each case, 

Returning to the abovementioned requisites of a valid 
enjoyment ; first, the enjoyment should be peaceable. 

This means that the person claiming the easement 
must be able to shew that he has enjoyed it during the 

preseriptive period withont any interruption or opposition 
on the ES of the servient owner sufficient to defeat the — 
3r e lr the user must not T contentious one. Thus —— 
here an action was brought for the disturbance of a right to 
: Feld trons: milit «ruin, did Ti wis evél that the plain- 
| tiff had been in the habit of drawing off the water for his own 
zw — —— A owners of th watercourse had resisted 
dei ; so, and that they having — 
à 1 not appealed : it was held — — 
ed” against bend evidence of. an ee 
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As will be seen when the cuestion of interruption comes to 
be considered, such obstruction or opposition must find expres- 
sion in something done on the servient tenement or in legal | 
proceedings. —— 

Secondly, the enjoyment must he open. As it is essential Bajeyment 
that the enjoyment of an easement during the preseriptive 


period should be uninterrupted, so is it equally essential that * 
the enjoyment should be capable of interruption. £ 

And in order that the enjoyment should be capable of E. 
interruption, it is essential that the enjoyment should be open. 


A man cannot resist or interrupt that of which he has no 
knowledge, either actual or constructive. ' 

And if he eannot resist or interrupt it he cannot be said to * 
consent to, or acquiesce in it, and it has been seen that 
consent or aeqniescence lies at the root of prescription. — 

Knowlelge, power to interrupt, and abstention from so 
doing on the part of the servient owner are three necessary —— * 
elements in the acquisition of easements by prescription. = 

On this subject it will be useful to quote passages from 
some of the leading authorities to shew how the openness of 
the user or the capability of interraption has always been 
insisted on as a necessary ingredient in prescription. | 

* Although,” says Lord Campbell in Humphries v. Brog- 
den,’ “there may be some difficulty in discovering whence the 
grant of the easement in respect of the house is to be presumed, 
as the owner of the adjoining land cannot prevent its being 
built, and may not be able to disturb the enjoyment of it 
without the most serious loss or inconvenience to himself, the 
law iavours the preservation of enjoyments acquired by the 
labour of one man, and acquiesced in by another who has the - 
power to interrupt them." 

In Angus v. Dalton? Thesiger, L. J., referring to Webb - v. 4 
Bird* and —— v. Richard as eum irs the teda of 
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user and incapability of interruption operating against the 
acquisition of an easement by prescription, said that they were 
direct authorities to shew that “a physical incapacity of being 
obstructed as regards the easement itself, or an uncertainty 
and secrecy of enjoyment putting it out of the category ‚of all 
ordinary known easements, will prevent the presumption of an 
easement by lost grant ; and on the other hand indirectly, they 
tend to support the view, that as a general rule where no such 
physical incapacity, or peculiarity of enjoyment, as was shewn 
in those cases, exists, uninterrupted and unexplained user will 
raise the presumption of a grant upon the principle expressed ~ 
bv the maxim, * Qui non prohibet quod prohibere potest, assent- 
ire videtur. " And again in a later part of his judgment 
he savs, *a user whieh is secret raises no presumption of 
aequiescence on the part of the servient owner, and, as a 
consequenee, no presumption of right in the dominant." 
Erga v: In Sturges v. Bridgman? the same learned Lord Justice 
-= clearly enunciates the law. 
After stating that consent or acquiescence on the part of the 
servient owner lies at the root of prescription, and of the fiction 
of a lost grant, and that the acts or user which go to the proof 
of either one or the other must be nec v, nec clam, nec precario, 
he proceeds, “a man cannot, as a general rule, be said to 
consent to or acquiesce in the acquisition by his neighbour 
of an easement through an enjoyment of which he has no 
knowledge, actual or constructive, or which he contests 
and endeavours to interrupt, or which he temporarily licenses.. 
It is a mere extension of the same notion, or rather it is a 
principle into which by strict analysis, it may be resolved, to 
hold, that an enjoyment which a man cannot prevent raises 
no presumption of consent or acquiescence. Upon this princi- ` 
* ple it was decided in Webb v. Bird that currents of air flowing — 
from a particular quarter of the compass, and in Chasemore v. 
at subterranean water percolating through the | 
> n own channels, could not be — as am 
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easement by user; and in Angus v. Dalton, a case of lateral 
support of buildings by adjacent soil, which came on appeal to 
this court, the principle was in no way impugned, although 
it was held by the majority of the Court not to be applicable 
so as to prevent the acquisition of that particular easement. 

It is a principle which must be equally appropriate to tle 

ase of affirmative as of negative easements ; in other words, 
it is equally unreasonable to imply your consent to your 
neighbour enjoying something which passes from your tenement 
to his, or to his subjecting your tenement to something which 
comes from his, when in both cases you have no power of 
prevention. 

But the aftirmative easement differs from the negative 
easement in this, that the latter can under no circumstances 
be interrupted except by acts done upon the servient tenement, 
but the former, eonstituting, as it does, a direct interference 
with the enjoyment by the servient owner of his tenement, may 
be the subject of legal proceedings as well as of physical in- 
terruption. To put concrete causes—the passage of light and 
air to your neighbour's windows may be physically interrupted 
by yon, but gives you no legal grounds of complaint against 
him. The passage of water from his land on to yours may 
be physically interrupted, or may be treated as a trespass and 
made the ground of action for damages, or for an injunction, 
or both." 


Again in Dalton v. Angus? the necessity for the enjoyment dena v- 


which raises the presumption of a grant being open or capable 
of interruption was declared by all the judges who had occa- 
sion to notice the subject. In the same case Fry., J., said :? 

“ There is no sense in binding a man by an enjoyment he 
cannot prevent, or quieting a possession which he could never 
disturb. | 


* *Qui non prohibet quod prohibere potest, assentire videtur z^ 
‘contra non valentem agere, nulla — porem ' are two 
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maxims which shew that prescription and assent are only 
raised where there is a power of prohibition.” 

By clam is not meant fraudulently or surreptitiously. It 
is sufficient that the easement has not come to the knowledge 
of the party disputing it, and is not of such a nature that his 
attention ought reasonably to have been drawn to it." 

As regards the question of capability of interruption both 
Lindley, J., and Fry, J., in Dalton v. Angus? felt themselves 
compelled by authority to hold that an easement of support 
being physically capable of obstruction could be acquired by 
prescription, but they both doubted the expediency and 
common sense of a law which obliges an adjoining owner to re- 
move the soil used for support, which he would otherwise 
have left where it was, in order to preserve his unrestricted 
right to do so at some future time, and thereby imposes upon 
him the necessity of an excavation whieh might be at once 
expensive, difficult, and churlish. 

Knowledge The knowledge which is necessary to affect the servient 

may be either — E . ` E uiui ^a 4 i Na 

actual or con- OWner with notice of the right that is being acquired against 

structive. him so as to make the enjoyment of it capable of Interruption 
by him, may be either actual or constractive.* 

a v. As regards constructive knowledge Angus v. Daulton* is 
a case in point. 

There it was said by Lord Chancellor Selborne that if 
a house which formerly enjoyed a right of support is pulled - 
down and a building of an entirely different character is 
erected in its place, lie adjoining owner must have imputed 

— — to him knowledge that a new and enlarged casement of sup- 
port, whatever may be its extent, is going to be acquired against 
him, unless he interrupts or prevents it. lt is not essen-  -— 
tial to the acquisition of the easement that he should have —— 
tog information as to the details of the new structure. a = 












— F * — 
» 3 Dub Dd Ox. London — Yl Ch, D., 852 ; Augus v. Dalton (1878= —— 
— Giracing Dock Co. (1901), 2 Ch., 300, — 1881), L. R., 3QB. D., 85; EA 
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There are some things of which all men ought to be 
presumed to have knowledge and amongst them is the fact that, 
according to the laws of nature, a building cannot stand without 
vertical, or, ordinarily, without lateral support. 

Supposing the servient owner to have knowledge of the — — 
right which is being acquired against him and the power to prevent aon 
interrupt it, the next question is what sort of interruption 18 ment. 
necessary in order to prevent the acquisition of the easement. 

From the observations of the learned judges in Angus — Dal- 


Dalton! and Sturges v. Bridgman’? it appears that effective Surges v. 
Bridgman. 


v. 
interruption, in the case of affirmative easements, must consist 
either in doing some act on the servient tenement or in taking 
legal proceedings for. the direct interference with the servient 
owner's rights of ownership, and in the case of negafive ease- 
ments, in doing some act on the servient tenement. 
Thus in Cross v. Lewis? Bayley, J., speaking of the case Crow v. Lewis, 
of a man opening windows, says: “If his neighbour objects 
to these, he may put up an obstruction, but that is his only 
remedy, and if he allows them to remain unobstructed for 
twenty years, that is a sufficient presumption of an agreement 
not to obstruct them.” 
Proof of circumstances negativing actual assent on the 
part of the servient owner to the enjoyment of the easement 
claimed ; evidence of dissent, such as a protest on the part of 
servient owner unaccompanied by actual interruption of, or 
obstruction to, the enjoyment are neither of them effectual to 
support a plea of interruption.* : 
Thirdly, the enjoyment must he as of right. Enjoyment 
The person claiming the easement must shew that he has 5f right. 
exercised it as if he had been the true owner, without permission 
or license from any one. 








! Se the judgment of Thesiger, L. J., 
in L. R., 4 Q. B. D. at p. 172; that 
of Lindley, J., in Dalton v. Angus, L. R., 
6 App. Cas. at p. 766 ; and that of Fry, 
J. atp 774. | 

9 S the judgment of Tbesiger, L. J., 
in L. R., 11 Ch. D. at p. 864. 


.9 (1824) 2 B. & C., 686 at p. 689. Se 
also judgment of Littledale, J., in 
. Moore v. Rawson (1824), 3 B. & C., 339. 

* Augus v. Dalton (1878), L. R., 4 Q. B. 
D. at p. 172; Dalton v. Angus amu 
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Thus it has been held that enjoyment for part of the twenty 
vears had under license or permission from the servient owner 
is not enjoy ment for that period so as to be evidence of a perfect 
right. 

This was the case of Winship v. Studspeth,! where the de- 
fendant wlio elaimed a right of way was found to haye exercised 
the way for six out of the twenty vears under permission from 
the plaintiffs predecessor in title and the remaining fourteen 
years as an easement. Alderson, D., said that the way must be 
exercised for the period prescribed as of right against all 
persons so as to be evidence of a perfect right, and that on the 
evidence the defendant had no way “as of right” since the 
exercise for the first seven years was daring a period when the 
owner could not stop him. 

As a general rule, says Thesiger, L. J., in Sturges v. 
Bridgman? aman cannot be said to consent to, or acquiesce 
in, the acquisition of an easement through an enjoyment which 
he temporarily licenses. 

Another instance of precarious enjoyment is that furnished 
by the case of Arkwright v. Gell? which decides that the enjoy- 
ment of a temporary artificial stream is of too precarious a 
nature to establish a prescriptive right to the flow of water in 
sach a stream as against the originator.‘ 

Under the heading of precarious enjoyment, that is, enjoy- 
ment not as of right, may be noticed the rule that the right 
claimed should be enjoyed as an easement during the prescriptive 
period. If the nature of the user is such as to preclude the 
possibility of the right claimed having been enjoyed as an ease- 
ment for any part of the necessary period of enjoyment, no 
easement is acquired. Thus unity of possession or owner- 
ship during any part of the prescribed period operates as a 


LI (1854) 10 Exch., a, 739 ; Chamber Coll “ry (0. v. Hapeood 
* (1979) L. R., 11 Ch. D., p. 863. See (1888), L. R., 32 Ch. D.. 549, 
also Monmouth Canal Co. v, Harford - * (1889)5 M. & W., 203. 


(1834, 1] C. M. & R., 614; Onley v. *Se also Burrows v. Lany (1901), 2 


Gardiner (1838), 4 M. and W. at p. 500; Ch., 502, 
Ton» v, Preston (1883), L. R., 24 Ch. D., 
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disqualification and excludes the period during which it has 
continued.’ 

At one time, it appears to have been considered that the Effect of unity 
effect of the unity was not only to suspend during its continu- —— 
ation the accruing right to the easement, but also to nullify % ‘® rizht- 
any valid enjoyment which had preceded it,? but later decisions 
appear to justify the conclusion that the interruption caused 
by the unity is not an adverse interruption under the statute, 
but a mere suspension of the growing right, so that if it 
could be shewn that the enjoyment had lasted say for fifteen 
years, and then there had been an interruption by unity of pos- 
session, and then, the unity of possession having terminated, the 
enjoyment had lasted for five years more, in such a case an 
enjoyment for twenty years could have been pleaded.? ^ 

In addition to the requisites contained in the phrase vec vi, 
nec clam, nec precario, it is further essential to the acquisition 
of an easement that the enjoyment should be definite in 
character, and that the right should be physically capable of 
interruption. H 


That the enjoy ment should be definite in character follows Enjoyment 
from the rule that the enjoyment should be capable of in- nite te in ekar 
terruption. An enjoyment which is casual and uncertain in "^ 
character puts the right elaimed through it out of the category 


of all ordinary known easements. 
X am rds 


Further, physical incapacity of obstruction as regards the hotüd be plies 


easement itself will defeat the acquisition of the prescriptive sically capable 


right. x as 


For both these propositions the cases of Webb v. Bird * and " ebb v. Bird.. 


asemore v, 
Chasemore v. Richards are recognised authorities, and are iore 


— MÀ 





t Onley v. Gardiner (1838), 4 V. & W.. 
496 ; Clayton. v. Corby (1842), 2Q. Ba 
813; Harhidge v. Warwick (1849), 3 
Exch., 552; Battidall v. Reed (1856), — 
18 C. B., 696 ; Ladyman v. Grare (1871), 
L. R., 6 Cb. App, 763; Ecclesiastical 
Commissioners v, Kino — L. R., 14 


3 Onley v, Gardiner (1838), 4 M, & W., 

496; Battishill v, Reed (1856), 18 C. B., 
696, 
—? Ladyman +. Grave (1871), L R., 6 
Ch App., 763; Holling v. Verney (1884), 
L. R., 13 Q. B. D., 304. 

* (1863) 13 C, B. N. S., 841. 


Ch. D., 213; Damper v. Bassett (19001), —— * (1560) 7 B. LC, 349, 
2 Ch., 350. | - — 
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referred to in that connection by Thesiger, 147 Gen: ae Angus v. om 
Dalton,’ and Sturges v. Bridgman? The Lord Justice’s obser- - 
vations in these cases have already been quoted at length in — 
regard to the openness of enjoyment and need not be  —— 


recapitulated here. v 
Question whe. Connected with the law of prescription under the statute — — 


ther continn- ^ " : y , P 
ous, actual en- & important question for consideration is whether actual enjoys c» 
t * ' . . E = 
| me sequi. ment throughont the whole period of twenty years is necessary 


sition of ease- to establish an easement. E 
ment. 


. Interruption For the proper consideration of this question it is necessary _ 
servientowner, tO differentiate the cessation of enjoyment which arises from 
actual interruption or obstruction by some act done by the ser- 
vient owner or some person other than the person claiming the 
right and the cessation of enjoyment which arises from mere 
k non-user on the part of the person claiming the right. 

As regards the first branch of this inquiry, the case of 
Flight v. Thomas? and the language of section 4 of the Pres- 
cription Act* shew that an interruption submitted to, or 
acquiesced in, for a year, is fatal to the acquisition of the 
easement at whatever part of the prescribed period such ` 
ox interruption may occur, bat that an interruption for less than a 
=> year, though acquiesced in, is not fatal whether it occurs at the 
E commencement, or end, or at any part of the statutory period. 

In Flight v. Thomas, the easement in contest was a 
. continuous easement, a right to light, and the plaintiff had 
enjoyed the light for nineteen vears and three hundred and 
thirty days when the defendant raised a wall which obstructed 
43 the light. The obstruction was submitted to for thirty-five | 
—  .  . days only when the plaintiff brought an action for it. It was + 
— EN Se: decided th it the enjoyment for nineteen years and three-quar- —— 
/— ters was sufficient to establish a right to light under the — 
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See App. I. “Interraption” has the — — 

|  . same meaning in sections 3 and 4 of e 8 
~ Act, namely, that of an adverse obstruc- 
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statute and could be accepted as * actual enjoyment T for Fe = 
the period required by the — | 5i * 


But though an inchoate right is not defeated by an inter- Court will not s 
raption not acquiesead 1 in for * than a year, théfCourt will not pe — 





ate right by 
interfere to protect it by injunction before it is complete.! injenetion. oe E 
The interruption or obstruction may be caused by the act Stranger may — 





interrupt, ^i 
of a stranger as well as by the owner of the servient tenement.? Tenant for life 


By section 7 of the Prescription Act life estates held by "^Y !nterrupt. — 
persons otherwise capable of resisting the claim are excluded — 
in the computation of the prescribed periods of enjoyment. Ii 


In other words the tenant for life cannot by acquiescence 
burthen the estate. 











But though the tenant for life cannot acquiesce he may by | e = 
interruption free the estate, so as to defeat an inchoate right. Y — 
Thus under the English law, if there is an enjoy ment for an — 
incomplete period before the life estate and there is an interrup- ud o 
tion acquiesced in for more than a year during the life estate, — - Um 3 
such interruption will be sufficient to defeat the right.’ | a — 

An interruption which is fatal to the acquisition of an —  —  — — 
easement will not prevent a subordinate or qualified. easement . 
being acquired where the subject-matter admits of ikä- BEE oe E 


"Thus where an interruption, acquiesced i in, of the Ps of 3 * 
water in a weir by a fender put down for the better working - A. a 
of a mill was considered to bé fatal to the acquisition of a. 
right to the weir as an easement, it was héld that, as such in- = 
terruption had not the effect of withdrawing all the water from — S — 
the weir, there was nothing to prevent a qualified easement _ AL o 
being acquired by an uninterrupted user of the weir for the pur- : 
pose of taking fish at such time as the fender was down, and the _ 
whole popi of the water was not required for the "use of dim 2 * t 
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The question whether or not there has been submission to, 
or acquiescence in, the interruption necessary to defeat the 
acquisition of the easement is a question of fact and depends upon 
the cireumstanees of the case and the conduct of the parties.' 

But in order to negative submission to, or acquiescence in, 
the interruption, it is not necessary that the party interrupted 
shall have brought an action or suit, or taken any active steps to 
remove the obstruetion ; it is enough to show that he has in a 
reasonable manner made it known to the party caüsing the 
interruption that he does not really submit to, or acquiesce in, 
in it? 

The fact that certain members of a particular body of per- 
sons have acquiesced in an interruption will not bar the rights 
of the others who, as a body, have never submitted to, or ac- 
quiesced in, the interruption.* 

So much as regards the question of cessation of enjoy- 
ment through interruption. 

It now remains to examine the question of non-user in 


relation to the acquisition of the easement. 


This subject has been chiefly considered in connection 
with rights of way which, being discontinuous easements, are 
more apt to furnish instances of non-user than easements 
which are continuous, since in the latter case cessation of enjoy- 
ment is found usually to proceed from the obstruction or inter- 


ference of the servient owner or a third party, though, as will | 
v hereafter be seen, it may arise from some act on the part of the 





| person claiming the right which renders the enjoyment thereot 
tem porarily impossible, in which case the rule applied to rights 
— way bas — held to be equally applicable to easements of 
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à king ie then the case of a right of way, the question arises 
hat is sufficient user during the period of twenty years 
sh the « easement. | 
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The answer is tbat whatever fairly amounts to an actual 
enjoyment, nec vi, nec clam, nec precario, as an easement, 
as of right and without interruption for the required period of 
twenty years is sufficient, that the words “ without interrup- 
tion " do not mean * without cessation " including non-user, and 
that it would be contrary to common sense to require actual 
continuous user by day and by night for twenty years without 
any cessation whatever. 

Further, user as of right is sufficient, whether proved in 
each year or not, provided it be of such a character as to 
indicate to the person who is in possession of the servient 
tenement that an easement is being acquired against him.? 

It is obviously extremely difficult in the case of a discon- 
tinuous easement, such as a right of way, to say exactly what 
cessations of actual user are, and what are not, consistent —* 
the actual enjoyment for twenty ream required by the Legi 
lature. 

The Legislature has apparently intended that the question 
whether in any particular case a right of way has, or has not, 
been actually enjoyed for the necessary period, should be a 
question of fact unless the Court sees-that, having regard to the 
provisions of the Act, there is no evidence upon which such 
enjoyment can properly be found. . 

This question of what is sufficient user to establish a dis- — 
continuous easement was exhaustively discussed in the case of 
Hollins v. Verney’ and all the authorities bearing on the subject 
were reviewed. That was an action for trespass on the plain- 
tiffs land. The defendants pleaded a right of way for carting 
timber and underwood from a wood of his own, and sought to 
bring the easement within the Prescription Act. The only 
reliable evidence showed that at intervals of one, thirteen, one, 
and twelve years during a period of thirty-one years prior to 
the action, timber had been cut in the defendant’s wood and 
carted alon g ante road — — —— les desired to 
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do so, but that between the years of actua] user the road had 
been occasionally stopped up. 
The Appeal Court before whom the case eventually came 











EM decided that, as there was some evidence of a more frequent 
—— user than at the time abovementioned, the defendant could, if 
— he chose, avail himself of a-new trial, but it also expressed the 
— opinion that it would be useless for him to go to a new trial 
serre unless he was prepared with evidence of a much more con- 
x tinuous user as of right than he had relied upon before, 

REN This was tantamount to deciding that, on the evidence 
ae before the Court, the user was of too discontinuous a kind to 
— — establish an easement of way under the Statute. 

— The judgment in Hollins v. Verney affords an intei resting 
— x and instructive insight into the proper method w hereby ques- 
= SS l tions regarding the cessation of enjoyment by interruption and 
— ^ the cessation of enjoyment by non-user should respectively be 
NS determined. 

Eu o. As already observed, the result of the decision in Flight v. 
EA E Thomas is to render an interruption or obstruction for one vear 
* 2 necessarily fatal to the acquisition of an easement, j 
— | But the same eonsequence does not necessarily follow from 
ER à m mere non-user. 


The current ot the authorities ending in Hollins v. Verne: y 
shews that the mere fact of non-user for. any particular period 
ES - al any particular time during the preseribed period of acqui- 
pet S : sition is not necessarily fatal, if the non-user is capable of 
Em explanation consistently with continued actual enjoyment of 

PE. ; Nhe right.! 
(The cases of Lawson v. Langley? and Hall v. Swift? 
— to establish that if user before the statutory period. 
My. proved and user for eighteen or nineteen years next before 
E E eus ved, the mere fact of non-uger for some time im- 
EX: ely before the. commencement of the statutory period is 
T ssa ily fatal 2 "aie acquisition of ** easement, 
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provided snch non-user is capable of explanation consistently - 
with continued actual enjoyment of the right. 
This was thought to be good law in Hollins v. Verney. - 
[In Parker v. Mitchell a right of way was claimed under Parter v. 
section 2 of the statute, and both a forty and a twenty years’ deer 
user were pleaded. The evidence shewed an user from a period 
of fifty years before action, but not for the last four or five 
years, 
The explanation of this non-user did not appear. „The . 
Judge at the trial thought the elaim was unsupported a the - 
Court refused a rule for a new trial evidently on the ground: 
that on the undisputed facts, the jury could not find an actual 
enjoyment for the period required by the statute. 
In tlie absence of all explanation accounting for the 
non-user, this decision was thought in //ollins v. Verney to be 
correct. 
In Lowe v. Carpenter? the defendant claimed a right of Lowe v. 
way under section 2 of the statute. —— £ 
He proved user for forty-eight years before action, | 
with the exception of the last fourteen months, when the way "t 
did not appear to be used at all. It also appeared that the — — 
way was not used every year, but only as oceasion required, 
for carting lime, timber, ete. It is not stated whether this 
was the reason why the way was not used for the last fourteen ; odi 
months. Under the direction of the Judge before whom the ^ F 
ease was tried, the jury found in favour of the defendant. The * 
plaintiff having obtained a rule the Court upon argument E 
decided in his favour. P 
It considered Parker v. Mitchell rightly decided, and 
that the jury could not upon the evidence find an actual enjoy- 
ment for the full period required by the statute. Parke, B., 
thought that proof of some user every year was essential to 
bring the case within the statute, and he ‘referred to section 4 — 
in support of his opi . But xi Die 
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and they were not prepared to say that an actual enjoyment 
for the full period required by the statute might not be inferred, 
although there was no proof of actual user in every year. 

As, in their opinion, section 6 of the statute was ad- 
dressed to presumptions rather than legitimate inferences from 
facts, they thought that if user for more than twenty or thirty 
years, as the case might be, had been prov ed, a non-user for 
more than a year within twenty or thirty years from the com- 
mencement of the action, might be so explained as to warrant 
the finding of actual enjoyment for the statutory period, as it 
was found in Carr v. Foster.’ 

But they agreed that the total absence of user for any year 
of the statutory period would be fatal, unless explained in such a. 
way as to warrant the inference of continued actual enjoyment. 

They were unable to appreciate the supposed distinction 
between temporary cessations of user for a year occurring at the 
beginning, or the end, or in the middle of the statutory period. 

They considered that a cessation of user which excluded 
an inference of actual enjoyment as of right for the full statutory 
period would be fatal at whatsoever portion of the period the 
cessation occurred, and that, on the other hand, a cessation of 
user not excluding such inference would not be fatal whether 
it occurred at the beginning,? middle,* or end* of the period. 

They were further of opinion that, as the enjoyment which 
was required by statute was an enjoyment open and as of 
right, it seemed to follow that no actual user could be sufficient 


to satisfy the statute, unless during the whole of the prescribed. 
period, whether acts of user were proved in each year or not, 
the user was enough at any rate to carry to the mind of a 
reasonable person in possession of the servient tenement, tbe 


fact that a continuous right to enjoyment was being asserted, 
and ought to be resisted if he was not willing to recognise it. 

This test as applied to the facts in Hollins v. Verney was- 
held to be unsatisfied by the user as proved. 








3 (1842) 3 Q. D., 881. 
9? Hall v Sift; Lawson v. Langley. 
* Carr v. Foster, - 


* Porlerv, Mitchell; Lowe v. Carpenter. 


In these cases the non-user was apparent. · 
ly —— and was therefore — * 
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The rule laid down in Hollins v. Verney has, in a recent Ruleas to non- E — 
case, been held applicable to an easement of light where there Meht of ae — 


= lied also to — 
has been a temporary absence, or suspension of, actual user asso. = 
caused by the use of shutters in shops or other buildings, or by light. — E. 
the pulling down of a building and the construction on the `’ — 
same site of another building which becomes the dominant — 


tenement.! — 
In every case the question as regards the actual enjoyment The question _ 

of the right is one of fact to be decided on the particular °° ^f fact. 

circumstances.” 
But though cessation of actual user may be so explained No easement 

as not to defeat the acquisition of the growing right, the law qratinaity of 

is different where the continuity of rightful-enjoyment is "Sbtul enjoy- 


' p . ment broken 
broken by periods of permissive user. This was the case of by periods of 


the Monmouth Canal Co. v. Harford, where Parke, B., said : en, c; 

* The issue is, whether the occupiers of the closes, of right and Moyer = 
without interruption, have had the use and enjoyment for twenty «for. 
vears, as they insist, under this issue, therefore they must shew * 
an uninterrupted rightful enjoyment for twenty years. If they | 

had enjoyed it for one week, and not for the next, and so on 

alternately, their plea would not have been proved. In the 

case of Bright v. Walker,* lately decided by this Court, it was 

held that the claimant must shew that he has enjoyed the full 

period of twenty years, and that he has done so as of right, and — 
without interruption, and that such claim might be answered Pu 
by proof of a license, written or parol, for a limited period, imn 
comprising the whole or part of the twenty years. 

In the present ease, the permission asked for and given 
shews that the occupiers of the closes did not enjoy the way 
‘as of right,’ and also that they do not enjoy it uninterruptedly." 

With reference to the provision in section 4 of the To pe within 
Prescription Act, that each of the periods prescribed by the Statute, enjoy- 


ment must 


statute for the acquisition of easements is to be reckoned as up to — = | 
next before the commencement of. some suit or action in which suit or astia haa = 
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the claim shall have been brought into question, it was at one 
time contended that such enactment must be construed to mean 
that the periods should be reckoned as next before the act 
complained of, but it was determined that the statute mast 
be construed literally and that the enjoyment in order to give 
a right under the statute must be up to the commencement 
of the suit or action, and not up to the time of the act com- 
plained of.' "ud. 
This conclusion, in supporting the view that the Preserip- 
tion Aet 1s merely an act of procedure and does not affect 
the theory that prescription is founded on grant presumed from 
user, over-rides the opinion, which appears at one time to 
have been entertained, that in fact and in theory an easement 
was acquired by the prescribed user, and that a servient owner 
could sue for any alleged trespass committed before the end 
— of the twenty years user. But it was decided in Wright v. 
Williams that this was not so, and that an action by the 
servient owner for an alleged trespass committed before the 
twenty years which had expired before the action was brought, 
would not lie, because the statute was intended to confer 
after the periods of enjoyment therein mentioned a right from 
their first commencement, and to legalise every act done in 
the exercise of the right during their continuance. 

The commencement of the suit or action is the terminus 
of the periods of enjoyment appointed by the statute for the 
acquisition of the right, and the effect is that, immediately 
upon the bringing of such suit or action, the enjoyment if of 
the required character and length shall ripen into a right. If 
the statute did not then come into operation, there would be a 
ja right without a remedy. 

Right created The right is created upon the bringing of the first action 

Pee eae in which by reason of the claim having been brought into 

or action. question it becomes necessary for the person claiming such 
— right to possess it for the purpose of his action or deferice. 
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By reason of such enjoyment before any suit being 
sufficient to establish a right, the clainant, upon the bringing of 
any such suit or action, may rely upon an enjoyment satisfying 
the statnte, ending with either the existing suit or any of the > 
previous suits or actions. 

This was decided in Cooper v. Hubbuck,! where the question Coo Cooper v. Hubs 
was raised as to the meaning of the words in “some suit or 
action wherein the claim or matter to which such period may . 
relate shall have been or shall be brought into question." 

The construction put by the Court on these words was 
that the proof of user required to be shewn under the statute 
is only necessary in the first suit or action in which the right 
is contested, and that it is not correct to suppose that in any 
succeeding action the period must be proved to have been next 
before that particular action. 

The right asserted and established in the first action is 
not exhausted by those proceedings because it is given asa 
right inherent in the land, as if it arose by grant, not as by some 
machinery applicable to the one suit or action, and which cannot 
go beyond the period of the existence of that suit or action. 

In every succeeding action, therefore, the right is proved 
by the judgment in the first action where the claimant gets 
recorded evidence of his title which by virtue of the statute — 
is conclusive evidence of the right. — 

It makes no difference if the first suit or action never 
goes to trial so long as there was enough in the actual proceed- "i 
ings to apprise the parties that the claim was advanced, so — — 
that there might be an opportunity of litigating upon it.* — 

If this is done the claim is ** brought into question " under = 
the statute. | 

Before concluding the first part of this chapter it will be By whom and 


useful to ascertain by whom and against whom prescriptive péesoriptive. fe — 


rights of easement may be acquired. rights of eases 6 : 
Remembering that the existence of two tenements isaeqvired. — — 
essential to the acquisition ofa an easement and that an casement is | s 
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privilege acquired in respect of the dominant tenement in 
or over the servient tenement for the advantage or benefit of 
the former tenement, it is obvious that a prescriptive right of 
easement must be acquired by some one in possession of the 
dominant tenement by whom the rights have been exercised — . 
during the prescribed period. ! 


Against whom. Remembering also that all` easements are deemed to 


originate in grant it follows that an easement can only be 
acquired against such persons as are capable of making a 
permanent grant and thereby imposing a permanent burthen 
or obligation upon the servient tenement. Such persons must 
be the owners in fee of the servient tenement. 


pao ovr But it is only when the owner in fee is in possession of the 
in Tee is in 


possession, 


servient tenement that, in England, easements of way and 
easements relating to water-courses, and the use of water, and 
in India, all easements, can be acquired against him, for the 
Prescription Act ' and the Indian enactments? both exclude, in 
the computation of the -necessary period of enjoyment, iany 
interest for life or any tenaney for more than three years during 
the continuance of which enjoyment has been had, provided 
the claim to the easement is within three years next after the - 
determination of the said interest or tenancy for years resisted 
by the owner in fee. 


No easement The question then presents itself whether, under these 


as against 
tenant for 


or for years, 


* 


E * 
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life Circumstances, no easement being capable of acquisition against 
the owner in fee, enjoyment is of any avail for such purpose 
as against the tenant for life or for years. ~- 


This question was raised and determined in the negative 
in the case of Bright v. Walker. i 


The facts were that the assignee of a leasehold interest 
for lives held under the Bishop of Worcester began to make z 
bricks in the demised close and to carry them into a pub : 
highway threugh another close the subject of another le: n 

. hold interest held by another lessee for lives under the Bishop. 
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This continued for two years when the assignee of the last 
mentioned leasehold interest put up a gate to obstruct the 
carrying of the bricks. 

This gate the first mentioned assignee and the plaintiff 
claiming under him broke down, and, thereafter, continued to 
carry the bricks as formerly without interruption for more than 
twenty years, when the defendant claiming as assignee of the 
leasehold interest in the other close obstructed the way, and 
for that obstruction the action was brought. 

It being undoubted that under section 8 of the Prescription 
Act no easement of way had been acquired as against the 
Bishop, the important question arose whether the enjoyment, ` 
as it could not give a title against all persons having estates 
in the locus in quo, gave a title as against the lessee and the 
defendant claiming under him, or not at all. 

It was held that it did not, on the ground that as titles by ie 
immemorial prescription were absolute and valid against all, 
and absolutely bound the fee in the land, an enjoyment which 
could not give a good title as against the see, could not give æ 
good title against the tenant for life. , 

It was considered that neither under the Act, nor otherwise, 
were there different classes of prescriptive rights either qualified * 
and absolute, or valid as to some persons and invalid as to DE 
others. 

An enjoyment which could not affect the reversion in the 


Bishop, and which was, therefore, not good as against everyone, : 
was not good as against anyone, and therefore not good as b 
against the defendant. 3 

The effect of the statutory provision is apparently not pg... of the 
to unite two disconnected periods of user, namely, the user statutory T 
prior to the excluded period and the user subsequent thereto, ua em 1 


but to extend the period of the continuous enjoyment which 
is necessary to give the right, by so long a time as the 
land is out on lease, subject to the condition contained in the 
section.’ ae ede: 
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Law in India 
prior ġo Act 
XI of 1871. 











(1869), 8 B. L. R., O. C. J., 18 ; Bruban 


B.L. R,, 85 ; on appeal to Privy Council 





C.—Prescription in India prior to the passing of Indian 
Limitation Act IX of 1871. 


Before the Indian Limitation Act, IX of 1871, came into 
force the law of prescription in India generally was the English 
law prior to the passing of the English Prescription Act,’ with 
this difference, that the rale of immemorial user raising a pre- 
sumption rebuttable by proof that no grant had in fact been 
made or by proof of grant made within legal memory, was not 
recognised.* 

Proof of uninterrupted enjoyment acquiesced in by the 
servient owner for a period not exceeding twenty years was 
considered to raise a presumption of grant | stifficiently decisive 
for the Court to act upon unless contradicted, or explained, 
by proof of facts legally inconsistent with the presump- 
tion. 

Actual belief of prescription, that is, enjovment during 
legal memory, or of a grant actually made, was not thought 
necessary to support the.presumption, so that as a jury in 
England was directed to act upon a presumption arising from 
user of the necessary character and for the necessary period, 
so a Judge in India under similar cireumstanees was thought 
bound to find the existence of the right, unless the presumption 
was rebutted.* 

As was said by Peacock, C. J., in Bagram v. Khettranath 
Karjormah: “The legal unrebutted presumption of a grant, - 
no more depends upon the actual belief of its existence, than — 
the legal unrebutted presumption of prescription, depends upon — 
the actual belief that the right has been enjoyed from. zc time ee 
of qoo: I^ — 
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* Bagram v. Kirik Karformah 


Mohua Banerjee vw. Elliot. (1870), 6 

15 B. L. R., 361; Rajrup A 

(1873), 12 B. L. R., 406; Narotam Bapu Hossein (1880), I. hb R., | 

og Pandurang (1871), 8 Yom. H. C, 7 C. L. R., 52957 I. A NN E 
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And in India the presumption of a grant could only be 
rebutted in the same way as the presumption of a lost grant — 
could be in England. — | 
Thus, it is apparent that, although the fiction of a lost grant : 
may have been considered inappropriate in India where there - 
are no juries to be directed,* yet exactly the same result was 
attained in India as in England by the Judge assuming 











the function of a jury and finding the existence of the right E 
claimed upon the presumption of a grant derived from the — 
necessary enjoyment.? | "E 

As regards the period of prescription in India, the Courts, Length — A 
so far as “they administered the law of easements in the n ment. = 


Presidency towns, appear to have — the English rule of! - Mila Ls 
twenty years.* M. 
_ In the mofussil, however, the law was in an unsettled In mofussil. x 
condition and no fixed period of prescription appears to have . — | 
been recognised except by Bombay Regulation V of 1827, Bombay. 
applying to the Bombay mofussil, which required thirty years 

for the acquisition of easements. 

In the Bengal mofussil, the uii shew that no particu- — 
lar period of prescription was adopted, the Court in some cases — 
inclining to the opinion that by analogy to the Indian Limitation — 
Act XIV of 1859 a user for twelve years would be sufficient? in | | E S 
others considering that the circumstances of a case might be —  — EL 
such as to warrant the Court in inferring the existence of a right | — Ee 
from a user of four or five, or six years,’ in others refusing to — — 
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* See supra, Prescription in England. — (1881), I. L. R., 6 Cal. at p. 615. This 2 
2 Bagram v. Kiettranath Karformah, regulation did not apply tothe island ny 






ube supra at p. 42. and town of Bombay which was subject - * 
* See the judgment of Peacock CAT. to tbe twenty years' rule, Narotum — an = ee 
pp. 46—56. 2v. G. — asy, 8 Bom. H. — 4 oe, — 
* Bagram v. - Khetirallatk Karformah ; ES : — Sb d ag A dM 





Bhooben Mohun Bonerjee * — 
Varotam Bapu v. 6. Pa durang. | 





* a user for four or five years as sufficient to establish the © E 
in others thinking that no prescriptive right could be n 
acquired in less than twelve years,’ in. others declaring thata — 
user for less than twelve years was not necessarily fatal anda - m 
user for twelve vears only not necessarily conclusive,’ and in — — 


right,’ 





ong S 




















others that proof of twenty vears' user was not indispensable - E 
to the acquisition of an easement, proof of well-established and. E. 
fixed user being sufficient.* Xe 
Madras. In the Madras Presidency there was the same uncertainty - — 
regarding the period of prescription. E 
The Courts appear to have followed no fixed rule, but to e. 
z have reserved to themselves in each case the liberty of deter- E 
E mining whether user of the necessary character had been  — —— 
EC etercised for a sufficient period to justify the finding of the right — — 
— claimed.§ j 
E © Character o£ : Though the length of the enjoyment necessary to the 
=  rm*5t — aequisition of an easement has been involved in confusion and — - 
— uncertainty, the character of the enjoyment accepted by the — 
= Indian Courts has been uniformly consistent with the require- — — 
ments of English law. b 
= Thus the English rule of uninterrupted enjoyment, and of — _ 
I enjoyment nee clam, nee vi, nec precario has received constant = 
= recognition in India.* s 
— =- 2 Huro Soondaree Debia v, Ram Dhun — Banik (1869), 8 B. L. R., Ai. CG. Si, 211 EC 
— Bhattacharjee (1867), 7 W. R.,976.— 12 W. R. 76. | 
m 3 Kartick Chunder Sircar v. Kartick 5 See Ponnasawmi Tevar v. Collector of — x € 
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. R., 271. But a find- 
of an easement | 
dy "ie suficient to establish the 
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Similarly, the rale that unity of possession or ownership 
is fatal to enjoyment “as of right” during its continuance, 
and that enjoyment by license or permission is equally ineffec- 
taal has been followed in India.* 

Similarly, it has been held in India in accordance witli — 
English principles that user for any number of years will not ; 
be sufficient to confer a right of way if the user is periodically ke 

: 





interrupted by the owner resuming, as occasion requires, the 
exclusive use of his land, and that the only inference to be 
drawn from such user is that it is permissive. — ' E: 

So, too, the English rule that mere non-user for any parti- — 
eular period at any particular time during the prescribed period et 
of acquisition is not necessarily fatal if the non-user be capable | | 
of explanation consistently with actual enjoyment of the right 
appears to have been adopted in India in favour of the easement 
claimed in cases where user of a way has either been eontinued,* _ 
or discontinued,* aecording to the nature of the way, during = 
the rainy season only. "2 

In India also, as in England, it is essential to the aequisi- — — D 
tion of an easement that it should be capable of mi ons — qe 
during the prescriptive period. — 

In India, as in England, the acquiescence of the — — ¥ — > 
owner is an important element in prescription. Since acquies- bee — 
cence implies knowledge, there can be no acquiescence without =Y- - —— 
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knowledge. and if there is no knowledge, it follows there can- 


be no capability of interruption. So much is certain. 


But here the question arises as to what evidence is neces- » 


sary to show knowledge on the part of the servient owner 
from which, by his failure to interrupt, acquiescence can be 
presumed. 

— ei In Bhuban Mohun Banerjee v. Elliot! a distinction, 

je v. Ehe, as bearing on this question, was drawn by Chief Justice Couch 
between the two cases of the servient owner being in posses- 
sion, and out of possession, of the servient tenement during 
the period of acquisition. 

That was a case in which the plaintiffs sued to enforce the 
removal of an obstruction to their alleged rights to light and 
air, and one of the matters for determination was whether the 
owner of the servient tenement could be said to have had 
knowledge of the plaintiffs enjoyment so as to have acquiesced 
in the acquisition of the easements. 

It was proved in evidence that the servient tenement had 
for some years during the alleged prescriptive period belonged 
to one Rajah Ramchand from whom the defendants subsequent- 
ly purchased, that whilst the Rajah was owner he had never 
been in possession and that the property had been let out 
to tenants from whom rent was collected periodically by the 


Rajah’s gomasta. 


In reviewing the authorities, the Chief Justice, while agree- 
- ing that if the servient owner is in possession of the servient 
— tenement during the prescriptive period he must be taken tg have 
E knowledge of-the growing right, and that his knowledge is 
a proof of acquiescence if he fails to interrupt, considered the - 
d — — Jaw to be otherwise if the servient owner was out of possession. 
EC. In that case he thought that if there was-no direct evidence | F 
"- of his knowledge of the enjoyment, it became a question for | 
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determination whether from the cireumstances of the case — 
the nature of the easement enjoyed, knowledge might Sigs 
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Applying this view of the law to the proved facts the 
Chief Justice, Markby, J., concurring, came to the conclusion 
that the evidence was insufficient to raise an implication of 
knowledge on the part of the owner, and deciding the question 
of aeqniescence in favour of the defendants on this ground, 
dismissed the plaintiffs’ suit. 

On appeal to the Privy Council this judgment was affirmed, 
but on a different ground.' 

Their Lordships of the Privy Council, however, said that Question 


T as to what 
if it had been nee essary to decide the case on the question of m may be 
nequiescence, they would have desired to hear further argument Poe ert 

MY UU , s antis " on part of 
as they were by no means satisfied that knowledge on the part 2^ Fart. 


of the agent, w ho acted for the Rajah, collected his rents, and owner. 
was entrusted with the authority of fixing their amount, would 

not be constructive knowledge on the part of the Rajah, suffi- 

cient to satisfy the exigence of proof on the part of the plain- 
tiffs.? 

Before leaving the subject of acquiescence there remains ro a 
to be considered the further question whether when there has ledge of ser- 
been an enjoyment for twenty years, and knowledge by the Le the wild 
owner of the servient tenement for only a part of that time, dae mtl s n 
a grant oüght to be presumed. | Necessary, 

This does not appear to have been ever expressly decided. arae 
[In Bhoobun Mohun Banerjee V. Elliott,’ Couch, C. J., took the je v. Elliott, 
view that, as twenty years’ enjoyment with acquiescence is neces- 
sary, there must be knowledge for the whole of that period, 
and, at any rate, if the knowledge were for a lesser period, it 
would be a question for the jury whether there was a grant, and 
not a presumption which they ought to make. 

There is a dictum in the Judgment of Bright v. Walker* Bright v. 
which appears opposed to this view, where Parke, D., said 
that one of the ways in which the claim to a right of 
way might be defeated was by proof of the absence or 
ignorance of the parties interested in opposing the claim, and 


their agents, during the whole time that it was s exercised. 
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l hief Justice Couch in referring to this dictum thought, and 
it would seem correctly, that some words had been omitted in 
the report of the particular passage, and that the words should 
have been “during the whole or part of the time it was 
exercised." 

If the aequiescenee of the servient owner for twenty 

years is necessary, it would certainly appear to follow that 

EL proof of want of knowledge on his part for any portion of that 

— period would be fatal to the prescriptive right. 

oj [t was decided prior to the Indian Limitation Acts that 

epe though the neteal obstruction is not completed until after the 

expiration of twenty vears, notice, actual or constructive, that 
the servient owner intends to commence such obstruction 
followed by the actual commencement of such obstruction before 
the expiration of the abovementioned period, will constitute an 
interruption sufficient to defeat the acquisition of the right.' 
The facts in this case which showed notice given only 
about a month before the expiration of the twenty years would 
not support a similar decision under the Indian Limitation Acts, 

and for the purposes of the present law as contained in Act XV 

of 1877,' the deeision must be taken with the qualification 

that the interruption to be fatal must have been acquiesced in 
for one year after the elaimant has had notice thereof and of 
the person making or anthorising the same to be made. 

e^ 1 
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Part 11— Under the Indian Limnation Acts. 
the year 187! the only attempt at legislation in 





YT A, enjoyment is to be found in Bombay Regulation V of 1827 — 
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This was the Indian Limitation Act IX of 1871. It Indian Limita- - E 
extended to the whole of British India and received the assent q71 nies E- 
of the Governor-General on the 24th of March 1871. | — 

It repealed Bombay Regulation V of 1827. Its provisions -e 
have been sufficiently referred to in the second part of my first 
chapter and do not require further notice here.’ 

Act IX of 1871 continued in force until the 19th of July Repealed by 
1877 when it was repealed by the Indian Limitation Act ZI Limita- 
of 1877. | — 

[n relation to easements this Act now applies to such parts 
of British India as do not fall within the scope of the Indian 
Easements Act V of 1882, namely, to Bengal, the Punjab, and 
Upper and Lower Burma.’ 

The provisions of the Act relating to easements are to be Provisions of 


aa 
found in section 3, sections 26 and 27 and articles 36, 37 and i pw 


38 of the second schedule. — EU. 

Section 3 has already been considered in connection with Section 3. — 7 
the fusion of profits à prendre in easements, and in this respect, 
it is here sufficient to observe that by the definition of ease- 
ment therein contained, the legislature has given a wider 
meaning to the term easements than that which is to be found - x. 
in English law.? 

Articles 36, 37 and 938 will be referred to in dealing — 
with the question of limitation as part of the chapter on the 
disturbance of easements and the legal remedies therefor.* 

The provisions of the Act which remain to be discussed 
here are those contained in Sections 26 and 27. 

Section 26 provides as follows :— | 

* Where the access and use of light and air to or for any | 
building have been peaceably enjoyed therewith, as an ease- 
ment, and as of right, without —— and for ge: year ^ 
and where any way or water-c S M 
or any other easement 'hethe n 3 — 
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thereto as an easement, and as of right, without interruption, 
and for twenty years, the right to such access and use of 
light and air, way, water-course, use of water, or other easement 
shall be absolute and indefeasible. 

Each of the said periods of twenty vears shall be taken to 
be a period ending within two years next before the institution 
of the suit wherein the claim to which such period relates is 
contested. | 

Explanation.—Nothing is an interruption within the mean- 
ing of this section, unless where there is an actual discontinuance 
of ‘the possession or enjoyment by reason of an obstruction by 
the act of some person other than the claimant, and unless such 
obstruction is submitted to or acquiesced in for one year after the 
claimant has notice thereof and of the person making or autho- 
rising the same to be made." 

Corresponds Section 26 corresponds with section 27 of Act LX of 1871, 
with section 27 rs i 

of Act IX of and is in the same terms. 

ES The draughtsmen of Act IX of 1871 appear to have had 


Relation of In- 


emp am the English Prescription Act before their eyes,' bnt they have 
e 





English only partially reproduced its provisions in a section which in 
™ Prescription . . Ns Se 3 - ——n—* — 

Aot some important respects is a materially altered version of the 

Act. : 

Act XV of From the first paragraph of section 26 of Act XV of 1877 

' Deseectpion and of the corresponding section of Act IX of 1871 it will be 
| Heb hnd air observed that, unlike the English Act, the Indian Limitation 
c PE of same foot- Acts place light and air on the same footing? This result is 
ES no doubt attributable to the evident desire of. the Indian Legis- 
c»! lature to favour the acquisition of the right to air at least as 
— : much as the acquisition of the right to light. The same 
E " intention discloses itself in the corresponding and other section 
a of the Indian Easements Act.* ^ 
— Deli and Lon- In the case of the Delhi and London Bank wv. Hem Lall 
— emt Y n, Dutt, it was contended in argument for the plaintiff that the 
— effect of the words * absolute and indefeasible" taken with — 





! Soe Subramaniya v. Ramachandra * See ss. 15 and 2 avd Cep, 





(1877), I. L. R., 1 Mad., p. 337. Part I. — = 
9 Delhi and London Bank v. Hem Lali 4 (1887) I. I. R., 14 Cal., all "S 





Dutt (1887), I. L. R., 14 Ca.,, 839. 
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preceding language of the section was to enlarge the extentand - 
operation of easements of light and air so as to entitle the owner 
to relief on proof of any interference with the exact amount of 
light and air enjoyed by him during the prescriptive period, 
but it was held, in accordance with a similar decision under the 
English Preseription Act,’ that sach was not the effect of the 
section, the object of the Indian Limitation Act, like that of the 
English Act, being not to alter the pre-existing law, but merely 
to provide another and more convenient mode of acquiring such 
easements.’ 





[t will be seen that section 26 embodies the English nie v ants 


of twenty years’ uninterrupted enjoyment nec ri nec clam, nec nen 
precario. ; 

In accordance also with English law the particalar right 
claimed must have been enjoyed “as an easement.” 

It is as much opposed to the law of easements in India, 
as to that in England, that there can be any enjoyment of the 
light claimed, “as of right," and “as an easement,” during 
unity of possession, for in order that the enjoyment may comply 
with the requirements of the law there must be an adverse, 





exercise of it as against the servient owner.* M s: 
[t has been held in Bombay that the enjoyment of the tight.” os ý 


of free pasturage belonging to certain villages according to the 
recognised custom of that part of India is not, in the absence of 
special circumstances pointing to the land in question having 
been used for grazing by the villagers in exercise of a right 
other than, and independent of, the general right, enjoyment 
“as of right” either under the —— — Act or the — 
law.‘ * 
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— 


If a particular right is claimed, not as an easement, but by 
virtue of ownership of the land itself supported by evidence of 
immemorial user, and the claim fails, such evidenee will not be. 
sufficient to prove an enjoyment “as of right" and “asan - 
easement " as distinguished from a right of ownership. Evidence 
adduced to prove enjoyment as — cannot be relied on to 

| prove enjoyment “as of an easement.” à 
- The true meaning of the words “as of right” in section 27 
-= of Act IX of 1871 and in section 26 of Act XV of 1877 has, in 
the case of an affirmative easement such as a right of way, been 
held to be, not **user without trespass,” but “user as the 
assertion of a right." If they were intended to mean “ user 
without trespass,” it is difficult to see how affirmative easements 
could be acquired because the enjoyment of an affirmative 
easement, such as a right of way, depends in reality upon 
repeated acts of tres spass acquiesced i in for the necessary period 
by the servient owner. 

It has been decided that under section 26 of Act XV of 
1871, enjoyment of light and air in order to be ** as of right " 
and to result in the acquisition of an easement must be open 

and manifest, not furtive or invisible.* 

The enjoyment must, as has already been observed, be the . 
enjoyment as it were of an owner, who is content to enjoy his 
rights openly because he has no object in concealing his enjoy- 
ment of them. 
. ince, under the Limitation, Acts it is — that the 
E s enjoyment should be **as of right," it is clear that permissive 

user is as fatal to the acquisition of easements under the present 
nhw as under the former law ^ 4 
.—. With reference to tbe requirement of the law of preserip- 
ES and of the section that tbe enjoyment conferring the right — 
. should be out interruption," it has repeatedly been hel — ^ 
| the unavoidable i — — caused in the user of such —— 
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rights as are limited in their exercise to a particular period or 
season of the year, such as a right of passage by boats in the j — 
rainy season, is not an interruption which is fatal to the acqui- — | = — 
sition of the easement.! $ — 
It has been seen that in Poghind, and under the law in Un erthe — ——— 
India, prior to the Indian Limitation Acts, the knowledge of the Pm as 
servient owner is an essential condition to the acquisition of ledzeofse- c 
an easement against him. But under the Indian Limitation not essentialto —— 


Acts the law appears to be different. —— m 
It has been decided by the Caleutta High Court that the 
Indian Limitation Act XV of 1877 under which easements are 
now usually acquired -has nothing to do with prescription or 
the presumption of a grant, and that though the conditions as 
prescribed by the Act governing the acquisition of easements . 
are in the main the same as those which govern the acquisition 
of easements by prescription, yet there is nothing in the Act * 
which renders the knowledge of the servient owner necessary to 
the acquisition of the right, or refers the twenty years’ enjoy- 
ment to any grant, express or implied, from the servient owner. — 
In the case in question Arzan v. Rakhal Chunder — Arian v. = = 
Chowdhry? the easement claimed was a right of way, and it der Roy Chow = 
was found in the first Court that the enjoyment had continued diry. | 
peaceably and fairly, and without interruption for more than 23 E * x 
twenty years, but both the first Court and the Court of original . p. 
appeal dismissed the suit on the ground, amongst others not NB 
material to the present question, that the owners of the servient i 
tenement had not been aware of the plaintiffs user of the way. — 
On second appeal Garth, C. J., in delivering the judgment 
of the Caleutta High Court explained the distinction existing 
between the acquisition of an easement by prescription and — 
the acquisition of an easement under the Indian Limitation - 
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necessarily the same as the principles governing the latter, 
In proof that this was the view taken by the Indian Legislature, 
the Chief Justice pointel out that there was no provision in 
the Indian Limitation Act corresponding with section 7 of ' 
the English Prescription Act, though there was a provision in 
section 27, which answered to section 8 of the Prescription Act, 
and which protected, under certain conditions, the rights of 
reversioners. 
jee of words He thought it probable that the words “peaceably and 
and openly.” openly,” which were not in the English Act, had been introduced 

— into the Indian Act for the very purpose of preventing the 

E acquisition of easements by stealth or by a wrongfully contested 

— user, although actual knowledge of the user on the part of the 

— servient owner might not be necessary. 

— This is an important decision and goes a long way towards 

*  elucidating the real meaning and intention of the Legislature 

EN in the use of the words “ peaceably and openly," and in the 

omission of any condition as to the knowledge of the servient 

* owner. 

't Open.” |t may also be said in this connection that the use of the 
word ** open " was apparently, in the opinion of the Legislature, 
sufficient to meet the situation, for if the servient owner was 
in possession, an open user was clearly capable of interruption 
by him, whereas if he was out of possession section 27 provided 
for such an emergency. By the light of this decision the 
requirements of the general law in India as contained in the 
Indian Limitation Act, are satisfied by proof in the case of 
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rd easements of light and air, of a peaceable enjoyment, and in 

eld. ee the case of other easements, of a peaceable and open enjoy- 

AS : ment, for twenty years without interruption, as an easement, > 
= ve and as of right. And the result of such enjoyment is to — 
Es — E make the right absolute and indefeasible.! * 
— To | I C eo, | 
DEN —E The word peaceable ” appears to have been introduced RUE 


. in conformity with the rule in En gland that a contentious user ; i 
pee the prescriptive period is fatal to the acquisition pi. $r 
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Thus constant interruptions though not acquiesced in for a 
year may shew that the enjoyment never was of right, but 
contentious throughout.' But if the enjoyment as of right 
has begun, no interruption for less than a year can affect it.? 
This statement of the English rule may be found a useful guide 
to the meaning of the word ** peaceable " in the Indian Act. 

It is important to observe that there is a material difference Difference 
between the fourth paragraph of section 26 of Act XV of 1877, poteen sec- 


1 à | ' tion 26, para. 
and the corresponding provision in section IV of the English 4 — 
Prescription Act. vision in Éng- 


i . b lish Act. 
In the Indian Enactment each of the periods of twenty m e 


years is to be taken to be a period ending withim two years — 
next before the institution of the suit wherein the claim to which 
such period relates is contested, whereas the language of the 
English section is that ** each of the respective periods of years 
hereinbefore mentioned shall be deemed and taken to be the 
period next before some suit or action wherein the claim or 
matter to which such period may relate shall have been or shall 
be brought into question." 

In England there are cases to show that in dealing with 
this portion of seetion IV of the English Act, the Courts have 
held that the claimant of an easement in order to satisfy the 
length of enjoyment required by the statute was bound to show 
some act of user within one year of action.* 


But these were cases of a right of way, an affirmative 
easement, in which the plaintiff was not suing for a declaration 
of an easement or for prevention or removal of its interruption 
or obstruction, but in trespass, and it was the defendant who set 
up the easement as a plea in bar. 

It is obvious that this class of case could only arise with 
reference to affirmative easements as involving something done 
by the defendant on the land of the plaintiff, and could have no 
application to negative easements which involve no act of the E 


dominant owner on the servient tenement. | py c ER 


LÀ ^ 
. ~y 


3 Eaton v. Swansa Waterworks Co. 
(1551), 17 Q. B., 267 | 
9 Ibid. 











Thus these were not cases where the plaintiff alleging an ` 
easement had to bring his suit within a particular time and the 
question of limitation became material,’ but cases where the 
defendant in pleading an affirmative easement was told by the 
Court that his plea would be rejected on the ground of insuff- 

cient enjoyment unless he could shew some act of user within 
one year of action. 

The question was clearly one of user as required by the 
statute and not one of limitation with which the statute had 
nothing to do. 

To construe the question as one of limitation would be to 
attribute to the judges a usurpation of legislative powers where- 
by they had not only provided for affirmative easements a period 
of limitation inapplicable to negative easements, but had also 
practically repealed the provisions of the Statute of limitations. 

For these reasons it is impossible to suppose that it was 
their intention to do anything more than to supply a reasonable 
and practical interpretation of section IV of the English Pre- 
scription Act. | 

But the framers of the Indian Limitation Acts, whether or 

æ, not they had the English decisions before their eyes, have 
converted what is a question of user into a question of limitation, 
and by the fourth paragraph of sections 27 and 26 of the two 
Acts respectively, have in effect prescribed a period of limitation 
of two years for the bringing of all suits relating to easements - 

- excepting those for whieh the second schedule has expressly 

provided. i 

The result is that in India plaintiffs have been placed in the 

NE same position as defendants were under the English decisions, 
— — — -— andare obliged to submit to the operation of a rule the effect 
E o vf which is to prescribe an enjoyment which is often impossible, - ; 

. .. and thus to create a limitation of suits by a process which was E. e 

d Eu . unknown to the English statute iud was never contemplated —* 

Es E * = ob the English Courts. — 

S E | E F S Thus all persons suing under the Act to have : a right 
Eo easement — by long or for a inju 
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tion to prevent or remove an interruption of, or obstruction to, 
an easement, must do so by reason of this section within two 
years of the interruption complained of.! 

The above remarks apply equally to the fifth paragraph of - 
section 15 of the Indian Easements Act which contains the 
same provision. | 

The severity of the rule if exclusively applied to the case Maharani Raj- ES 
of rights acquired by long enjoyment, was apparently recognised 5,5 — — 
by the Privy Council in the case of Maharani Rajroop Koer v. Hossein. 














— 
Syed Abul Hossein. In that case the plaintiff sued to establish = 
his right to an artificial water-course constructed and enjoyed by Mie. 
him for more than twenty years prior to the obstruction com- — 
plained of, but as he had not brought his suit within two years — 
of the said obstruction, the High Court of Calcutta considered =, 
section 27 of Act IX of 1871 (the corresponding section to — 


section 26 of Act XV of 1877) to be a bar to his claim. 

The Privy Council appreciating the difficulty of the plain- 
tiffs position, supposing section 27 of the Limitation Act to be 
exclusively applicable to his case, took a different view, and 
adopted the expedient of withdrawing the case from the  - 

operation of the Act, and deciding it on the basis of preserip- 
tion by presuming from the facts as found by the Lower Courts | 
the existence of a grant at some distant period of time. 

In excluding the operation of the Act they removed the 
necessity for proof of enjoyment within two years of suit and 
saved the plaintiffs right. In order to reach this conclusion 
they decided that the Act was remedial and neither prohibitory 
nor exhaustive, and that it did not exclude other titles or 
modes of acquiring easements. — 

Punja Kuvarji v. Bai Kuvar* was a case on all fours with —— 
the Privy Council case just cited. 

The plaintiff had from time immemorial or at any rate for — 
more than twenty years prior to the date of disturbance by the = 
defendant, enjoyed the right of having the — from. his EVE CI E 


house carried off over the fendantsland. —  — 
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The defendant obstructed the passage of the water through 
his land, and the plaintiff did not institute his suit for more than 
two years after the date of the disturbance. 

[t was held that the plaintiff having a title evidenced by 
immemorial user did not require the aid of the Limitation Act, 
and that, as the obstruction complained of was a continuing 
nuisance in respect of which the cause of action occurred de die 
in diem, the plaintiffs claim was not barred by any provision in 
the Limitation Act, but, on the contrary, was saved by the 
express provisions of section 23 of the Act. 

Before leaving the subject of the fourth paragraph of 
section 26 of Act XV of 1877, it will be useful to refer to the 
case of Koylash Chunder Ghose v. Sonatun Chung Barooie,' 
which, as regards affirmative easements, places an intelligible 

construction on the section read with illustration (^) in relation 
to the question whether it is enjoyment of the right claimed 
as required by the section, or actual user or exereise thereof as 
required by the illustration, which is to be shewn within two 
years of suit. 

The plaintiffs in this case sued for the obstruction of a right 
of passage for boats over the defendant's land when it was 
covered with water during the rainy season. 

The suit was instituted on the 6th of April 1878. The 
plaintiffs proved a peaceable, open and interrupted.enjoyment of 
the right as an easement, and as of right, for more than twenty 
years, but they proved no actual user since November 1875. 
Upon these facts the Subordinate Judge before whom the case 
came on first appeal dismissed the suit on the strength of 
illustration (^). On second appeal the High Court differed 
from the Subordinate Judge, and in remanding the case, rejected 
illustration (5^) on the ground that the language of the section 
pointing to one view of the law, and that of the illustration to ` 
another, the section should clearly be preferred, as the illustra- 


E os 


tions ought never to be allowed to control the plain meaning - 


of the section itself, especially when the effect would be — 


to curtail a right which the section in the ordinary sense 


would confer. The case is an important one, and, it will be — 
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useful to quote from the judgment of the Court delivered by 
Garth, C. J. He says :—* The 26th section of the Limitation Act 
only renders it necessary, so far as we can see, that the enjoy- 
ment of the right claimed should have continued till within two 
years before suit. The section says not a word as to any actual 
"ser or exercise of the right within the two years. It is obvious 
to us that the enjoyment intended by the section means 
something very different from actual user. In order to establish 
the right, the enjoyment of it must continue for twenty years ; 
but in the case of discontinuous easements, this does not mean 
that actual user is to continue for the whole period of twenty 
years. 

On the contrary, there may be days and weeks and 
months, during which the right may not be exercised at 
all, and yet during all those days and weeks and months, 
the person claiming the right may have been in full enjoy- 
ment of it. 


The easement with which we have to deal in the present 
case affords a remarkable illustration of this. The right which 
the plaintiffs’ claim can only be used by them during the two 
or three months of the year when the defendant’s land is 
Hooded ; and if there were a lack of rain, it is probable, that 
even for twenty or twenty-one months, the right might not be 
exercised at all ; and yet, so long as the plaintiffs’ right was 
not interfered with, whenever they had occasion to use it, their 
enjoyment must, we conceive, be considered as continuing 
during all the year round. Unless this were so, a person 
in the plaintiffs’ position, who could only use his right during 
a short period of the year, could never gain a prescriptive “ 
right at all. Illustration (b), therefore, which would seem to 
make ‘enjoyment’ equivalent to * actual user’ must, we think, 
be rejected, especially as the latter clause, which follows the 
words. ‘The suit shall be dismissed," i is obviously quite unneces- 

sary for the purposes of the illustration." 

This view ofthe section. places it in accord with. the spirit - 
of previous Indian and English deeisions w do not make it 
essential to the acquisition of the right that there should bea 
continuous user e ee ley = whole | of. the — PU 
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provided the cessations of actual user are consistent with the 
enjoyment required by law.! | 
Piplesation to The explanation to section 26 provides that “ nothing is 
z an interruption within the meaning of this section, unless where 
E there is an actual discontinnance of the possession or enjoyment 
by reason of an obstruction by the act of some person other 
than the claimant, and unless such obstruction is submitted to, 
or aequiesced in, for one year after the claimant has notice 
thereof and of the person making or authorising the same to be 
" made." 
e There is a similar provision in section IV of the English 
E Act, except that there is nothing in the latter enactment which 
makes it essential to an effectual ‘interruption that the inter- 
. ruption should be “an actual discontinuance of the possession 
ES. or enjoyment by reason of an obstruction by the act of some 
-— — person other than the claimant," though the term has been so 
dt . construed by the Court. ? 
c The term * interruption" as used in the corresponding 
“section of the Limitation Acts does not mean any voluntary 
discontinuance of user by the claimant himself, but an obstruc- 
tion or prevention ofthe user by some person acting adversely 
to the person who claims it. This is obvious from the explana- 
tion given to the Act itself. 8 : 
It is clear that the person contesting the easement cannot 
deny knowledge of the user and yet allege that there has been 
an interruption within the meaning of the section.* 
With reference to the condition that the obstruction in 
- tive"'aequies- order to amount to an interruption within the meaning ofthe 
X Ld section must be submitted to or acquiesced i infor one year after —— 
: the claimant has notice thereof, it has been held in India, —— 
1 the English rule, that in order to negative submission | 
ces that the party interrupted should have brought 
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obstruction ; it is enough if he has communicated to the party 
causing the otiüriebon that he does not submit to or. soque] 


in it. ‘ : 
— to the Indian Limitation Acta there is no reason to — 
Government 
doubt that, as against the East India Company, and subse- prior to the 


quently as against the Crown,* claims in the nature of ease- pede 


ments and profits ù prendre might be acquired by prescription.* pts 
But since the passing of the Indian Limitation Acts it a ae — 

ther the Limi- = 

appears to be questionable whether the provisions of these acts tation Acts - — 
can be used as against the Crown for the acquisition of easements. ?PPlytosucha — — 





The question was raised before the Bombay High Court in — of = 
the case of The Secretary of State jor India v. Mathurabhais — — — 
where it was contended on behalf of the Government that E: 
section 26 of Act XV of 1877 is not applicable to a claim against — 
the Secretary of State, on the ground of the well-established = 
rule in England, that the Crown, whose interests he represents, — 
is not included in an Act unless there be words to that effect. e 

Withont expressing a decided opinion on the subject, which DNE 
was not necessary in the view they took of the case, the Court ; 29-2 















(Sargent, C. J., and Candy, J.), thought that, in accordance with 
English principles, the mere mention of the Crown in an Act — — 
could not be held to have the effect of making all its provisions —— 
applicable to the Crown, and that section 26, being clearly E 
in prejudice of the Crown's rights, the provisions of the Act 
could not, on principle, be said to afford sufficiently clear 
evidence of an intention to include the Crown in section 26. 
They considered that it might be fairly inferred from the 
provision in section 15 of the Indian Easements Act, V of 1882, Et 
fixing a period of sixty years in lieu of twenty years for — 
acquiring an easement against the Crown that the Crown's rights E 


were not actively present to the minds of Me — viet 
enacting section 26. E. 


lá. Ry Mad., 535 (339). 
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Aras v. Re | Bat in the case of Arsan v. Rakhal Chunder Roy Chowdhry! 

Res Choediry. this view did not suggest itself to the Judges of the Calcutta 
High -Court who by their decision evidently considered that 
Government is in no other or better position than an ordinary 
landowner as regards the period and nature of enjoyment re- 
quired for the acquisition of an édsement against it. 

Under the Under the English Prescription Act all rights of easements 

lish Pre- AD . 

seription Act, are capable of acquisition against the Crown except easements 


of light, whatever may have been the reason of the exception. 





or] It has already been incidentally remarked, and it must 
Acts are reme- here be repeated, that the Indian Limitation Act, like the 
dial. Neither — x à 
prohibitong English Prescription Act, does not exclude or interfere with 
sor exheas- other titles and modes of acquiring easements. 


The Privy Council has laid it down that the object of the 
Act was to make more easy the establishment of easements by 
allowing an enjoyment of twenty years, if exercised under the 
conditions prescribed by the Act, to give, without more a 
title to easements. “ But," say their Lordships, “the Statute 
. is remedial and is neither prohibitor* nor exhaustive. A man 
- may acquire a title under it who has no other right at all, bat 
it does not exelude or interfere with other titles and modes of 
* acquiring easements. 


CAISSE ON The same view was expressed by Markby, J., in Modoosoo- — — 
"T ux. dun Dey v. Bissonath Dey when he said, “It has indeed — — 
— -~ been contended that the Statute ” (meaning Aet IX of 1871) 
EN . “excludes other modes of acquiring an easement by enjoyment. — - 
— Baut this is clearly not so. There are no words in the Statute - * 
pm i to which such a construction can be given, and with the history E 



















* (1883) I. L. R., 10 Cal., 214. . Bai — (ISSL), T. L. R., 6 Bom., 20; *- 

s 2m EA IHI. —— I, and Ach Mehta v. Rajan Mehta (1881), Ls 
L. R., 6 Cal., 812; Koylash Chunder Ghose — = 
V. Sonatun Chung Barooiz (1881), I. L. £ — 
7 Cal. 132 ;8 C. L. RB; 231; Qi ee ar 
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of the English Prescription Act before them, it can scarcely bs —X | 
supposed that the legislature here, had they intended any such | up 
exclusion, would have omitted to express their intentions." * — v. 
In Arzan v. Rakhal Chunder Roy Chowdhry,! Garth, C. J., whey are — 

Acts of pres s 

after stating that the Indian Limitation Act had nothing to do cription, E 
rzam v me. 

l x 





with prescription, said, ** Of course rights of way as well as other Rathal Chun 
easements, may still be claimed in this country by prescription; dhe. a Ove 
see Rajrup Koer v. Abul Hossein, and when they are so 

claimed the principles which apply to their acquisition in . nd 
England will be equally applicable in this country.” » 


In The Delhi and London Bank v. Hem Lall Dutt? itis The Delhi and 
observed by Trevelyan, J., that “ the object of the Prescription c —* Lait” J 
Act and of the provisions in the Limitation Act was, not to Dutt. 
enlarge the extent and operation of the easements [of light and | 2 
air], but to provide another and more convenient mode of 
acquiring such easements, a mode independent os any legal ‘3 
fiction and capable of easy proof in a Court of Law.” — 

Section 27 of Act XV of 1877 is as follows :—** Provided Section 7. pe CR 
that when any land or water upon, over, or from which any jd 

easement has been enjoyed or derived, has been held under dri c» 
by virtue of any interest for life or any term of years exceeding 
three years from the granting thereof, the time of the enjoyment 
of such easement during the continuance of such interest or. ka 
term shall be excluded in the computation of the said last- T 
mentioned period of twenty years, in case the claim is, within = . 259 
three years next after the determination of such i tires Or F E 
_ term, resisted by the person entitled, on such determination, to EU 
the said land or water." 

A corresponding provision is ; to g7 found in section VII 
of the English Prescription Act, except that the operation of A 
the section is limited to ways, water-courses or use of water* — ; 

The cor rt ing s in the Indian] — — 
IX of pis stion 3 —— a 
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air, whereas section 27 of the present Act applies to all 

easements. 
Effect of the It is to be observed that the section protects the rights 
eu of reversioners against the acquisition of any easement upon 
oroverany land or water, which has been the subject of an 
outstanding estate for more than three years, provided tlie 
claim is resisted by them within three years after coming into 

possession. 

]t has been seen that as against the servient owner in 
possession section 26 prescribes a particular mode of enjoyment, 
whilst section 27 provides for all cases where the servient owner 
is out of possession for more than three years. 

Section 27 follows the English law which has already 
been noticed.’ 


Part III. —Under the Indian Easements Act. 


Section 3, re- Dy section 3 of the Indian Easements Act, the definition 
— — of ** easement " contained in section 3 of the Indian Limitation 
1877. Act, and sections 26 and 27 of that Act are repealed in the 
territories to which the former Act extends.* ' 
Seos, 15 & 16. Sections 15 and 16 of the Indian Easements Act corre- 
spond to sections 26 and 27 of the Indian Limitation Act with 
the addition of the explanation as to ** enjoyment," suspension 
of enjoyment, and when an easement of pollution begins, and 
with an exception in respect of claims against Government. 
Length and As under the Limitation Acts the enjoyment must be nec 
* - eejyment %, nec clam, nec precario without interruption, and for twenty 
same as under years, except as against the Government, when an enjoyment 
Limitation ^ for sixty years is required.* 
; E sd A similar proviso to that contained in Explanation Ito | 
E -* section 15 is to be found in sections I, II, and III of the... © 
P English Prescription Act. ° a n" 





a Supra, Part I, B., p. 378. 9 See Apps. IV and VII. | | 

® Bombay, North-Western Provinces 4S. 15, last para. See infraes ~ = 
and Oudh, Madras, Central Provinces, * App. and App. VII, and see Sultan | 
and Coorg. As to the terms of the sec- Nowa: Jung v. Rustomji N. Byramji 
tion, se App. VII. Jijibhoy (1899), I. L. R., —— I c 
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Under paragrapb 5 of section 15, as inde — 4 As ondor Limi- 


of section 26 of the Indian Limitation Act XV of 1877, the Statutory title E 


statutory title to an easement must be acquired in a suit. — — em 








On the analogy of the decisions relating to the Indian Like Limita- - 
Limitation Acts it may be inferred that the Indian Easements not exclude * 


Act does not exclude other modes of acquiring easements, there other modos 
being no words in the Act to which such a construction can be easements. 
given.! A 
Thus when a right of easement is not claimed under the V 
Act, but by prescription, proof of enjoyment within two years - ——— 
next before suit is not necessary. | ? 
Explanation IV to section 15 follows the rule laid down T un p tos Ta 


idsmidg ; 
in Goldsmidt v. Tonbridge Wells Improvement Commissioners.* VT | 








Wells Improve- 

* Commis- 

si0nerTs. ». 
By the last paragraph of section 15 rights of easement Length 4 


can be acquired against Government after enjoyment of the ———— 


necessary character for- “ sixty years ’ ' instead of “twenty pe gh sere E 


years " as in asist cases. * "ees rli oe icd cw s MM 









! See supra, p. 400. E —— Mene oes 
see nets Chap. Ill, —— | TE x | 
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Part I—Extent and Mode of Enjoyment of Basements. 
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entitle dominant owner to use of | 
whole road  ... i 445 
Direction of way —Termini 442 


| Difference between public and pri- 


vate right of way in the manner — 


of enjoyment ... Jee ion, EE 
Selection of line of way ... S. 444 
Once selected cannot be varied . 444 
Rule of deviation see 2e. 444 


(3) Rights of way created by statute ... 445 
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Part II.— Accessory Easements. 
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rights : E 
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WAY sso * 


=.>. 
- 


... 446 


... 446 


448 


Exercise of accessory right must be 


reasonable ze .. 445 
Damage caused must be repaired . 445 
Disturbance of accessory — ease- 

ments ... . 445 





Part III.—Obligations connected with the use and preser- 
vation of 


General liability 
owner * 
Diii owner okt liable for dam- 
age arising from want of repair 
On repaired as soon after the injury 


of dominant 


as possible * — esl 450 
Special liatiivty of servient owner to 
reper -- Ir. J.. 450 


449 


. 450 


easements. 


Obligation of servient owner is not to 


ment as he pleases 
Similar principle applies to the case 


interfere with full enjoyment of do- 
minant owners right — .4 ... 451 


servient owner may use sercient iene- 
-s< 451 


of profits à prendre... ~ ... 454 


Part I— Extent and mode of enjoyment of Easements. 


The effect of an easement being to restrict the ordinary 
rights of property, it is of obvious importance to both dominant - 
and servient owner that the a's of the former and the - 
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independently of this, there are certain rules as to the extent 
and mode of enjoyment applying to easements in general and 
in particular, it becomes necessary to consider the present 
subject, first, generally, in relation to the mode of enjoyment of 
all easements by whatever method acquired ; secondly, generally, 
in relation to the three different methods of acquisition above 
enumerated, and, thirdly, in particular, in relation to easements 


of way which still remain to be considered in this connection. 


A.—General rules as to the extent and mode of enjoyment 
of Easements. 


It is a well-established rule that an easement cannot be 
used by the dominant owner for any purpose disconnected 


—— for any with the enjoyment of the right of property in the dominant 
connected with tenement.? This is a rule of such obvious necessity as hardly 


dominant 
tenement. 


to require enunciation. 

It is in accordance with justice and reason that the 
acquisition of an easement which is for the advantage of the 
dominant tenement and the result of which is to impose a 
burthen on the servient tenement should preclude the user of the 
acquired right by the dominant owner for the advantage of any 
other tenement. 

Thus, if a man is the owner of two houses and acquires a right 
of way over his neighbour's land for the advantage of one of 
them, he exceeds the legal limits of his easement if he uses it 
for the purpose of going to the other house.* 

If the law were otherwise and allowed an easement to be 
used for some purpose in no way connected with the dominant 
tenement, the exercise of an easement might be indefinitely 
extended in all kinds of ways never contemplated by the servient 





4 See supra, Chap. II ; I. E. Act, $$. 4. for one purpose cannot be used for 
& 21. another falls within the same principle, 
3 Howell v. King (1685), 1 Mod., 190; See Senhouse v, Christian (1787), 1 T. R., 
Lawton v. Ward (1697), 1Ld, Raym.,75; 560; and the other cases infra under — 
Culliandoss v, Cleveland (1863), 2 Ind, “Extent, and mode of "€ of = 


Jur., 0. S 15; T, E. Act, s. 2], il) (a). easements of way. 


The rule that a right of way acquired 


E 
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owner, and an easement would in many cases be nothing more 
than a mere right in gross. 

The principle was recognised by the House of Lords in the Simpson v. 
case of Simpson v. The Mayor of Godmanchester,' where the (gnare. 
appellant sued the respondent corporation for an injunction to 
restrain them from trespassing upon or interfering with his locks 
on the River Ouse. The respondent corporation set up in 
defence a prescriptive right to open such locks in time of 
flood in order to protect their lands from inundation. The 
House decided in favour of the respondent. In the course of 
this judgment Lord Watson says :*—* If the appellant had been 
able to shew that the corporation had carried their operations 
beyond what was necessary to protect their own lands, so as to 
clear other lands of flood water when their own were neither 
flooded nor threatened with inundation, the appellant would 
have been entitled to restrain the respondents from doing more 
than was reasonably necessary in order to protect their domi- 
nantlands. But he has made no such complaint and there 1s 
no evidence in this case which could support it." 

The same rule appears in a different form in my second 
chapter on the characteristic feature of easements, and the 
authorities in support of it are there referred to. 

Another essential rule relating to the use of easements Dominant 


is that the dominant owner shall — his right in the mode dionis Kia 
least onerous to the servient owner.” right in mode 


This rule proceeds upon the same ground as the last, to to sorlan 
namely, that as an easement in restricting the ordinary rights xs. 
of property imposes a burthen upon the servient tenement, such 
burthen shall be made as light as possible consistently with the 
proper and necessary enjoyment of the easement. 
This rule finds its ordinary illustration in the case of affir- 
mative easements, as where a man having the selection of a right 
of way over his neighbour's land is bound to exercise his choice 


' (1897) App. Cas., 696. - (old — 104 ; Chunder Coomar Moo- 

3 At p. 702. * Sett (1881), | 7 

* Abson v. Fenton (1823), 1 B. & C., LR S Wi. on appeal, I, L. R., 
195 ; Dudley v. Horton (1826), 4L. J. Cb. — 8 Cal, 677; T. E. Act, 5.22. 
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in a reasonable manner, the proper measure of his conduct 
being what a reasonable man would do under similar circum- 
E stances on his own land.: 

If possible, he must take the nearest way.’ 

So where a man hasa right of way over his neighbour's 
land for a particular purpose, the law imposes upon him the duty 
of exercising his easement in a way which will least affect the 
servient owner in his enjoyment of the servient tenement.* 

And it is not only the servient owner who is entitled to 
complain of an excessive, improper or offensive user, but also 
any person having a right of easement over the same subject- 
matter.* 

Subject to the rule that the owner of an easement may 
not place a new burthen or restriction upon the servient 
tenement, or de anything whereby the original and rightfully 
imposed burthen or restriction is increased, a dominant owner 
EE has the right to alter the mode and place of enjoyment of the 
— easement.* 

ER Instanees of the exercise of this qualified right are to be 

| found in the ease of easements of light and air where the 
T dominant owner is allowed to change the purpose for which the 
; dominant tenement is employed, provided the rightful user of 
the easement is not exceeded. ` 

This rule has already been partially discussed in consider- 
ing the extent of the prescriptive right to light, and it has been 
seen thatthe modern view is that a dominant owner may change 
the purpose for which he uses the dominant tenement, as and 
how he pleases, provided, às regards the amount of light, he 
does not exceed the limits of enjoyment to which his es 
right entitles him? — r — 

Upon the same principle it has been held that the conver- E p 
sion of fulling mills into corn mills is not such a change of the r 
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» Abon v. Fenton (1823), 1B. & C., - Chunder Sett, EMT 
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Tes 195, a Ibid. E 


ES ^5 Wimbledon id Putney Commons $ Sel. E, Act, 5s, 29 & 99, e 
| Gonsretors v. Dizon (87 5), LR, lCh. the cases cited dn —— 1o. h — | 
es 2 D., 362. subject. 0 M 
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mode of enjoyment as will enable the — owner to object 
to the use of a watercourse for working the mills! | pas 

Similarly in the case of an easement to polluted water, 
the method of the pollution may be changed so long as the 
pollution itself is not increased.* 

But in the ease of a right of way a change of character 
and purpose in the dominant tenement involving a change in - 
the mode of user of the easement as originally acquired will ~ 
defeat a claim ‘to use the easement for the purpose of the 
converted tenement. ‘Thus it has been held that a right of way 
used for the advantage of a tenement while it continued as 
farming land could not be used for building purposes whilst the 
tenement was being converted into a building site, and for 
all purposes connected with the houses when they had been 
erected.® ; 

But a change not in the purpose for which a way is used, 
but in the system by which such purpose is effected, is not 
necessarily such a material aggravation of the easement as to 
entitle the servient owner to its discontinuance. 

Thus an easement of way used for the purpose of clean- + s 
sing the privies of the dominant owner is not materia rially 
aggravated by a change of system, which causes such pravos 
to be cleansed daily instead of less frequently.* 

The general rule is that the owner of the dominant tene- 
ment cannot, by changing the character of the occupation of 
the land in respect of which the right of way or easement 
existed, impose a greater burthen upon the servient tene- 
ment.* - 

The test to be applied in each case is to see — any 
additional barthen has or will be imposed on the servient tene- — 





Luttrels case (1738), : 2 Coke Rep., Mor easements of way." 
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ment by the way in which the dominant owner has used or 
seeks to use his easement.! 

The question whether any actual alteration in the form and 
structure of the dominant tenement may be said to be an ex- 
cessive enjoyment of the easement entitling the servient owner 
toa remedy depends upon the materiality of such alteration. 
As to what is “a material alteration," the Master of the Rolls 
expressed the following opinion in Cooper v. Hubbock :* “ It 
is important to state, particularly, what my view is of what is 
meant by the word ‘ material.’ Every alteration ia, no doubt, 
material to the person who makes it, but as I understand it, it 
means * material ' to the person over whose land the easement is 
enjoyed, that is, whether he is prejudiced thereby, or the enjoy- 
ment of his property is, to any extent, diminished, by reason of 
the alteration made in the lights. The materiality consists in 
that, for if a man has four windows almost touching one another 
looking over his neighbour’s land, and he should unite the 
two centre windows, it is difficult to see how that could be, in 
any degree, prejudicial to the neighbour'sland. If there were 
any wrong done by uniting the windows, it would be damnum, 
absque injuria, for it would be no injury to the neighbour's land 
and no prejudice to the enjoyment of his property. Accord- 
ingly, in these matters, I always regard the materiality, and 
see whether, in fact, the land of the person over which the 
easement is obtained is, in any degree, prejudicially affected by 
the alteration made by the person entitled to the easement.” 

The opening of a new window in a substantially different 
position from that occupied by an old window, or the enlarge- 
ment of an old window, is a material alteration,’ for which the 
servient owner has his remedy in acts of obstruction en the 
servient tenement.* 





| Jesang v. Whittle, where no 160; Tapling v. Jones(1865), 11 H. L. C., 
additional burthen being imposed a 290; Scott v. Pape (1886), L. R., 31 Ch. 
way for agricultural purposes was D., 554; Provabutty Dabee v. Mohendro 
allowed to be used for the purposes of a La! Bose (1881), I. L. R., 7 Cal., 453; 
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According to English law, the owner of ancient lights can 
alter in form and structure the aperture through which he 
obtains his light even so as to increase the amount of such 
light, provided he does not enlarge the aperture itself.! Thus 
it has been held in England that the removal of old easements 
and the substitution in their place of others of lighter con- 
struction without increasing the aperture occupied by their 
frames but resulting in an increased access of light and air, is 
not an additional user from which the servient owner is entitled 
to be relieved.’ 


It has been seen that the language of section 28, clause (c) f » A s. 28, 
h Cle 1C), 


of the Indian Easements Act, shows a variation from the Englis 
law in this respect. But it is presumed that in Bengal and in 
other parts of British India where the [ndian Easements Act 
is not in force the English rule would still prevail. 

The opening of the new window or the enlarging of the old 
one is not a wrongful, but an innocent act, which is at any time 
open to the dominant owner for he may use his land as he 
pleases, but which the servient owner is at liberty to counteract 
by building on his own land if he be able to do so, subject to 
the conditions which the law imposes.* 

Such additional user will not increase the original ease- 
ment, but it cannot diminish it so as to deprive the dominant 
owner in any degree of his right to the amount of light 
originally acquired.* 


Any act on the part of the dominant owner which Obstruction of 
cessive use 


oversteps the limits of enjoyment conferred by the acquired by servient 


right may be obstructed on the servient tenement by the ser- ?""*"- 


vient owner. 
[t will be perceived that this right of obstruction is really 
one of the ordinary rights of ownership available either before 
| 
! Turner v, Spooner (1861), 1 Dr. & * Ibid, and see infra with reference 
Sm., 467 ;30 L, J. N. S. Ch. 801 ;and see — to the question of obstruction of exces- 


Cooper v. Hubbock (1862), 30 Beav., 160; sive user by servient owner. 
Scot v, Pape (1886), L. R., 31 Cb. D., 


9 Turner v, Spooner, sepra, 
* See supra, Chap III, Part I. 











x * acquisition of the easement by what is technically known oy 
| as “interruption " or after the acquisition of the easement when 
> the limits of the right are exceeded. ki 

In the case of affirmative easements the obstruction must be 
the obstruction of a trespass, whereas in the case of negative ease- — — 
ments the obstruction is the rightful act of the servient owner - 
counteracting the no less rightful act of the dominant owner. — 
This will clearly appear from an examination of the cases. 

— Thus to put the case of an affirmative easement, if a man | 
— who has acquired a right to irrigate his land by placinga 
board or fender across a stream fastens the board or fender — . 
| by means of stakes, which proceeding he has no prescription 
= to justify, the person whose rights in the stream are restricted 
— by the easement may remove the stakes, bnt not the board.! 
— So if a man having acquired a right to a stone weir 
erects buttresses, the person whose ordinary rights of property 
are restricted by the stone weir, may remove the buttresses, 
though he may not demolish the weir.? 

So if a man enlarges an ancient window, the servient — — 
owner may build on his own land so as to obstruct the enlarge- ` 
ment. Bat this right is subject to restriction as will presently — 
be seen. fe. 

In the case of easements of light, it is now well-established — 
that the rights of a servient owner to build on his own landin ~ 
such a way as to obstruct the additional user on the part of the s 

dominant owner is subject to certain limitations, which thang 
us unrecognised in some earlier decisions, received authoritative 
* acceptance. in the important pass of Fund. v. Jones before - * * 
7 he House : of. Lords. — — * E E: 
The earlier cases of Taiko : v. Bean' — Hatchinson v. ae 2 
| cw p — that if ihe owner r of a — 9* 
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the servient owner without obstructing the old, the latter has, 
nevertheless, the right to obstruct so long as the new windows - 
continue in existence. | ' x. 

An examination of the judgments in these cases shews, that 
the opening of the new windows was treated as a wrongful act . - 
on the part of the owner of the existing easement, for which he 
paid the penalty of losing the old rights he possessed. 

Bat in Tapling v. Jones, the House of Lords took the Tapling w-— 
converse view, and in overruling Renshaw v. Bean and 
Hutchinson v.  Copestake? decided that, if the owner of 
ancient lights opens new windows or enlarges his old ones, the 
adjoining proprietor may exercise a right of obstruction so 
long as he can obstruct the new openings without obstructing ~ 
the old, but that if he cannot do so, he may not obstruct at all. 

Under such cireumstances it is not the dominant owner 
who loses his old rights, as he was said to do according to the 
earlier decisions, but the servient owner who loses his right of 
obstruction. 

The reasoning of the judgments in Tapling v. Jones, 
clearly exposes the fallacy involved in the conclusions arrived - 
at by the jadges in Renshaw v. Bean and Hutehinson v. Cope- 
stake. | 

They proceeded upon the erroneous assumption that the — 
act of opening the new windows or enlarging the old ones. 
was a wrongful act of the natural consequence of which the 
dominant owner could not complain. — 

Misled by this erroneous assumption they considered that — 
if any one was to suffer it should be the dominant owner. po vi . 

The case of Tapling v. Jones corrects this erroneous 
reasoning by shewing in the clearest way that what was assumed — 
to be a wrongful act in the earlier cases, was an innocent act — 
open at any time to the dominant owner in the enjoyment of. - = 
his rights of property and involving in the eye of the law no | — d * | — 
injary or wrong to the adjoining owner - who was Xe s — == 
to build = d the ; Rer or en iarged 01 e rings. » — — 
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always to the condition that by so doing he did not obstruct 
the old windows, for no innocent act could destroy the existing 
right of the one party, or give any enlarged right to the other, 
namely, the adjoining proprietor. 

But where a dominant owner has constructed new windows 
in the place of his old windows, and the new windows do not 
substantially include the area of the old windows, but only 
a small portion thereof, he is not entitled to complain of an 
obstruction which shuts out the light from his new windows.! 

Scott v, Pape. The principle established in Tapling v. Jones was followed in 
a the later case of Scott v. Pape, which is also an important 
decision in relation to the law of extinction of easements by 
-abandonment or forfeiture, and will in this connection be fully 
considered hereafter.* 
indien in In India the same principle has been recognised outside 
England. the Indian Easements Act,* and by section 31 of the Indian 
Easements Act. 
ode In Provabutty Dabee v. Mohendro Lall Bose,’ Wilson, J., 
Mokendro Lall said : —** With regard to the law, the question is set at rest by 
= the judgment of the House of Lords in Tapling v. Jones, 
kd if a man has a right to light from a certain 





and it is clear t 
window and opensa new windew, the owner of an adjoining 
x 4 house has a right to obstruct the new opening if he can do so 
ca At without obstructing the old, but if he cannot obstruct the new 

without obstructing the old, he must submit to the burden." 
These remarks apply with equal force to the case of an 
old window being enlarged." — 
a . Inthe case of an easement of support, an alteration of the — 
. of easement of dominant tenement throwing a greater burthen on the servient __ 
tenement than that justified by fhe acquired right has this 4 
. . result that the servient owner is not liable for any damage which — 
5$. bis acts may have caused the dominant owner by reason of the 7 
Newson v. Pender (1884), L. R., ?7 * See Chap. IX, Part II, C, & D. — e: x 
Ch. D., 43, and see Chap. IX, Part II, D. * Provabutty Dabee v, Mohendro Lall ——— 
-  $9(1888) L. R., 3 Ch. D., 554. See — Bose (1881), I. L. —— je ; 
also Cooper v. Hubbock (1860), 30 Beav.,  * (1881) LL. R., 7 Cal, 463. NU Le 
_ p. 164, where the Master of the Rolls ¢ — Dalee v. E dae 
| appears to take a similar view of the La 2 



































modern alteration. This, in effect, is the proposition enunciated Corporation of 
- Birmingham v. 

by Lord*Justice James in Corporation of Birmingham v. Allen! Alien, 

where he explains that whether the acts of alteration are due to 

the dominant owner or some third party, it does not lie in the 

mouth of the dominant owner to say, ‘I have done no wrong ; 

I have done nothing that I was not lawfully entitled to do. I have 

worked out my mines under my land as far as I might lawfully 

do so, and, having done that, I have now a cavity under my land, 

and I now warn you, my neighbour, that you must not follow 

my example and work your mines, because if you work your 

mines in addition to my working my mines you will let down 

my house or the surface from which I have removed my sup- 

port.” The Lord Justice goes on to say that there is authority 

against a position of that kind. His words are, “in the case of 

the Court of Exchequer, Partridge v. Scott, as it appears to 

me, we have a direct authority for saying that where a man has 

himself diminished the subjacent support of his own land, he 

has no right of action or complaint against his neighbour whose 

acts by reason of that previous weakening have caused subsi- 

dence of the plaintiffs’ soil.. That we have authority for." 

The case of Corporation of Birmingham v. Allen? ia an The burthen 
authority for the further proposition that servient tene- serrent —— 
ment cannot have its servitude or obligation increased by any Ment cannot be 
act of the dominant owner, neither can such servitude or obli- act of third 
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inter- 
gation be increased by the act of a third person intervening vening between 
between the dominant and servient owners. —— ho: 


In that case it appeared in evidencethat between the land 77?*7*- 


of the plaintiffs and that of the defendants who were colliery Birmingham Y. 


owners, there was an intermediate piece of land the coal under ^ | 
which had been worked ont some years before by a third party. 
The effect of such excavation was that when the defendants came 
to work the coal under their land, subsidence was caused of the 
surface of the plaintiffs’ land and the buildings thereon erected, 
and on these facts the plaintiffs asked for an ——— rnm 
the defendants. | | r 
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E The plaintiffs had themselves extracted coal under their 
land, and it was found that such excavation would interfere 
EÉ— with the support and increase subsidence, though not materially. 
Ee The Master of the Rolls came to the conclusion that the 
plaintiffs’ case failed entirely because the defendants could not 
be considered adjacent owners so as to be liable for support, and 
the acts of the plaintiffs and the intervening-owners by reason 
- whereof the subsidence had occurred, could not deprive the de- 
fendants of the right of working their mines as they pleased, 
"even if such working caused damage to the plaintiffs. ` 
The Court of Appeal affirmed the judgment of the Master 
of the Rolls. Lord Justice James made the following observa- 
tions : * L agree with the Master of the Rolls that it seems a 
very startling thing to say that a man who has got a property 
in valuable mines, ean be deprived of those valuable mines 
because some one else between him and somebody else, a third 
person, has been doing something with his property. Whatever 
you call it, an easement, or a natural right incident to property, 
ora right of property, it seems to me those are only different 
modes of expressing the origin of the right, and’ do not express 
any difference E 2 right itself. Whatever it be, there must 
| be, whether yot use those terms or not, the idea and the 
DIES substance of a dominant and servient tenement ; and it does 
| seem to me rather startling to find that the servient tenement 
l can have its servitude or obligation increased by the act of the 
E I owner of the dominant tenement, or by the act ofa third person __ 
— S | inter between the owners of the dominant and servient —— — 
— tenem ni "Eni 
toin © By section 29 a the Indian Faraman ik Act no aut: is 
od affected. by any change in the extent of the dominant or T 
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: v 
The severance or partition of the dominant tenement into Effect iot oti E. 

or " 
two or more parts annexes all its easements to the severed tod G2 os e 


portions, provided no additional burthen is imposed on the —— E 

servient tenement. ` à — 
In Tyrringham’s case! it was resolved that common appen- —— | 

dant may be apportioned, because it is of common right ; so if 

A has common appendant to 20 acres of land, and enfeoffs B of 

part of the said 20 acres, the common shall be apportioned, and 

B shall have common pro rata and no prejudice accrues to the 

tenant of the land in which common is to be had, for he shall 

not be charged with more upon the matter than he was before 

the severance? 


In Codling v. Johnson® the defendant in an action for [dling v. 














trespass pleaded a right of. way in respect of land which had — 
formerly been part of an uninclosed common, but which had ex 
afterwards been inclosed under the provisions of an Act of | a 
Parliament and allotted to the defendant's ancestor. The e 














existence of an. immemorial right of way having been proved, 
the Court decided that the defendant and each of the allottees 
of land within the inclosure were entitled to a right of way. 

In Harris v. Drewe it was held that the right to sit in a je e b. 
pew may be apportioned, so where a pew bas been appropriated 
to a particular house and the house is afterwards divided into 
two parts, the occupiers of each part have some right to the I 
pew and may maintain an action in respect of it. ^ ON 

A person claiming an easement after partition or severance person” Mn Es 
of the dominant tenement must shew that he comes within the? —— 
description of the grantee of the easement, either being the of dominant 
grantee himself or claiming through him, and that the eage- “pment 4 
ment has ceased to be appurtenant to the dominant ee E 
as a whole, and belongs to the severed portion.* 


Failure to shew this. lost the , plaintiff his case in Bower Bower v. Hill, 
V. Fill. 7 é E : -— E at 
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That was an action upon the case for obstraction of a right 

of way claimed by the plaintiff from his close unto and along 
. a certain stream or watercourse. It appeared at the trial that the 
close in respect of which the plaintiff claimed the right, abutted 
on the stream or watercourse in question, and had formerly 
constituted parcel of one entire property called the King’s 
Head Inn or yard ; but about five years prior to action the - 
occupier of the King's Head Inn had put upa pair of gates 
at the bottom of his yard, and had thereby separated the yard 
from the stream or watercourse, leaving the space of ground 
between the vard and tbe stream in possession of the plaintiff. 
There had been no user of the spring for the last sixteen years, 
but before that period it appeared that there had been a user 
for various purposes. 

Littledale, J., directed a non-suit on two grounds, the one 
which is material to the present question, being that the right 
of way had been proved to belong to the King’s Head Inn 
‘ and yard as one entire subject. 

A rule, which was granted by the Court of Common 
Pleas to set aside the non-suit, was discharged on the same 
ground as that above referred to, on which the learned Judge at 
the trial had directed the non-suit, the Court pointing out that 
it would be a most unreasonable construction of the grant of 


IM 


o the easement to the owner of the King’s Head Inn and yard 

Z à to hold that as the plaintiff had the possession of the frontage — — 
a of the ground adjoining to the stream, he had also a right of 

»- passage which was the subject of the grant. If the grant 


had ever existed, it was still in full force, and there was nothing — 
to shew that there had been an infringement of the original ~ 
easement or that there was any incapacity on the part of the — 
ier of the King's Head Inn to resume the use of it, and — — 
"independently of this there was the broad ground that if the — — 
grant had been produced in evidence, the plaintiff could Er = 
bring himself within the description of the grantee. ^ ce E 
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=>» In Newcomen v. Wess which was a case —J a severance - SS 
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point made was this: It was said that as this was a grant to 
the owner, and owners for the time being of the lands, if the 
lands became severed, the owners of the severed portions could i * 
not exercise the right of way. I am of opinion the law is quite - E 
clear the other way. Where the grant is in respect of the 
lands and not in respect of the person, it is severed when the 
lands are severed, that is, it goes with every part of the 
severed lands. On principle, this is clear.” y 

Section 30 of the Indian Easements Act provides that ante RIE: 
where a dominant heritage is divided between two or more s. 30. 
persons, the easement becomes annexed to each of the sharers, 
but not so as to increase substantially the burden on the servient 
heritage ; provided that such annexation is consistent with 
the terms of the instrument, decree or revenue proceeding (if k^ 
anv) under which the division was made, and in the case of 
preseriptive rights, with the user during the prescriptive period. 
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à : » 
B.—Rules as to the extent and mode of enjoyment of : 
easements in relation to the different methods of z 
acquisition. VH 

(1) Easements created by deed of grant. "Eas "s. 

: à 

The general rule that the extent and mode of enjoyment ss — 3 

of easements created by deed of grant are limited by the par- ' 3 
ticular instrument from which the "tights and intentions of the ~ x id 
parties are to be ascertained,' must be taken, with this qualifi- Qualification, 4 





cation that in construing the terms of a grant, reference should 
be made, whenever necessary, to the state of surrounding 
circumstances, so that the right of user claimed may be reason- 
ably consistent therewith.? ! 
Where, however, there is nothing in the circumstances of 

the case, or in the situation of the parties, or in the situation « 
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3 Hodgson v. Field (1806), 7 East. 6135 — (1867), L. R., 2 C. P., 577. ‘Seo 
Allan v. Gomme (1840), 11 A. and E. kia E. Act, s. 28, * 
759 ; Henning v. Burnet, 8 Excb., 187; 
Northam v. Hurley (1853), 1 E. & Bac 
665 ; — — v. Parks DD 
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of the land, to restrict the extent and mode of enjoyment of. 
the right granted, the words of the deed or act granting the 
right should have their full operatiou.! 





(2) Quasi-easements. Pe 


The extent and mode of enjoyment of quasi-easements 
are apparently to be measured by the extent and mode of their. 
enjoyment at the time of the severance of the dominant and. 
servient tenements. 

The rule laid down in Wheeldon v. Burrows? as to the 
acquisition of quasi-easements points obviously to this con- 
clusion. 

It states that on a grant by the owner of a tenement or part 
of that tenement as if is then used and enjoyed, there will pass to 
the grantee all those continuous and apparent easements, 
- meaning quasi-easements, or, in other words, all those easements 
P which are necessary to the reasonable enjoyment of the 

x property granted, and which have been and are at the time of 
d . the grant used by the owners of the entirety for the benefit of 
the part granted. 





(8) Easements of necessity. 

General rule. In the case of an easement of necessity the rule broadly o. . 
stated is that the user of the right must be limited by the — 
actual necessity of the case. . — 

In Holmes v. Goring® Best, C. J., after referring to the. 

proposition that **a way of necessity, when the nature of it is- * e 
considered, will be found to be nothing else than a way by grant,” * 
proceeds to enunciate the correct rule. It is grant, he says, -— : 
“t of no more than the circumstances which raise the implication _ * 
of necessity require should pass. If it were otherwise, this ca 
inconvenience might follow, that a party might retain a way 3 | 
over 1,000 s of another's land, when by a subsequent p Pur ok 
chase he might reach his destination by passing over 100 yards — — 
of his own. A grant, therefore, arising out of * np | 
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3 United Land Co, v. Gréat Eastern s (1879) L. R., 12 C — * 
Ry, Co, (1875), L. R., 10 Ch. App, aiso Holmes v. Goring (1824), 
uw * CN oin | Jing, 96. 








of necessity cannot be ral further than the necessity of the 


case requires, and this principle consists with all the cases - 
which have been decided." TR 

In relation to the use to which the dominant tenement may Measure of — — 
be put, the question arises as to the point of time to which the — VH 
actual necessity is to be referred. — Is the actual necessity to be d? of enjoy- — 
judged by the state of circumstances existing at the time of dominant, — — — 


te t. 
the grant, or by the purposes for which at any future time the "°? 


dominant tenement may be used ? The answer is that the state 
of cireumstances existing at the time of the grant must deter- 
mine the necessity of the case. Otherwise the necessity, which 
is the foundation of the right, might be converted into a mere 
question of convenience, changing its character according as the 
dominant owner chose to alter the mode of his enjoyment of 
the dominant tenement. 

The principle is laid down in the case of Corporation of Corporation of 
London v. Rigas where the question was raised whether the — DOR 
right to a way of necessity to and from a landlocked close Kies 
over the surroundmg land is a general right of way for all * 
purposes, or whether it is limited to such a right of way as was 
suitable or necessary for the enjoyment of the close in the 
condition it happened to be at the time the right first arose. 

The point was one of first impression and was elucidated by Sir 
George Jessel, the Master of the Rolls, in his usually clear and 
convincing manner. - 

After referring to an observation of Lord Chancellor Cairns 
in Gayford v. Moffatt? from which it was obvious that that very 
eminent judge thought a way of necessity meant a way suitable 
for the user of the premises at the, time when the way of 
necessity was created he proceeds as follows :— 

* Well, now, if we try the case on principle, treating this 
right of way asan exception to the rule, ought it to be treated ^ 
as a larger exception than the necessity of tlie case warrants ? 
That, of course brings us back to the question, what does the 
necessity of the case require? The object of implying the — — 
re-grant, as stated by the older judges, \ was that, if you did not 
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verdes. =. Bombay High Court in the case of Zsubui v. Damodar Ishvar- _ 
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give the owner of the reserved close some right of way or other, — 
he could neither use nor occupy the reserved close, fior derive 
any benefit from it. But what is the extent of the benefit he is. — 
to have? Is he entitled to say, I have reserved to myself more — 
than that which enables me to enjoy it as itis at the time of tbe — 
grant? And if that is the true rule, that he is not to have more 
than necessity requires, as distinguished from what convenience 
may require, it appears to me that the right of way must be 
limited to that which is necessary at the time of the grant; 
that is, be is supposed to take a re-grant to himself of such a 
right of way as will enable him to enjoy the reserved thing as 
it is. That appears to me to be the meaning of a right of way 
of necessity. If you imply more, you reserve to him not only 
that which enables him to enjoy the thing he has reserved 
as it is, but that which enables him to enjoy it in the same way 
and to the same extent as if he reserved a general right of 
way for all purposes : that is, as in the case I have before me, 
a man who reserves two acres of arable land in the middle of 
a large piece of land is to be entitled to cover the reserved 
land with houses, and call on his grantee te allow him to 
make a wide metalled road up to it. i 

I do not think that is a fair meaning of a way of neces- 
sity, and think it must be limited by tbe necessity at the time 
of grant; and that the man who does not take the pains to 
secure an actual grant of a right of way for all purposes is not 
entitled to be put in a better position than to be able to enjoy 
that which he had at the time the grant was made. Iam not 
aware of any other priuciples on Which this case can be - 
decided.” 

The English rule that a way of necessity must be limited | 
by the necessity at the time of grant was applied by the _ 











das? where the plaintiff having, on a piece of land surrounded - 
by tbe defendant's land and granted to the plaintiff's prede 
cessor in title for building purposes, erected a bad 
building with a privy and claimed a right of ray over the 
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defendant's land to the privy as a way of necessity, it was held emm 
that the suitable enjoyment of the dwelling implied the use of B^ uv 
a privy wherever it might be thought fit by the occupants of 
the dwelling to build one, and that ‘the plaintiff was, therefore, 
entitled to build a privy and consequently also to a way of 
necessity for a sweeper to have access to the privy when built. r 

The same rule is observed in the second paragraph of Indian Base 
section 28 of the Indian Easements Act. 28, 2. pars. he = 

In considering the limits of a way of necessity, the extent E 
to which and the purposes for which the way has been granted 
are proper questions to be determined. 

Thus in Serf’ v. Acton Local Board, where land was Se TU — 
conveyed to the local board witb knowledge on the part of the ^" 
grantors olf the purposes for which it was to be used by the 
grantees, namely, that of sewage works and the only way to the 
grantees’ land was a warple way over the grantor's land and 
formerly used for the purposes of cultivation, it was held that 
such way passed to the grantees for all necessary purposes in 
connection with the sewage works. 

On the creation of a way of necessity the person by whose — y 
act the way is created, that is, the grantor, has the right to whom to te | 
select the way, provided it be reasonably convenient to the ER pz ie 
grantee. If he does not do so, the grantee has the right to È 
select the way.’ = 

In the exercise of this right the grantee must select such i 
direction as a person of reasonable and ordinary skill would (in 
select, and must adopt sach mode of making the road as a "E - 
prudent and rational person would adopt, if he were making the Oe 
road over his own land, and not over some one else's. e 

In the case of a devise it is obviously impossible for the 
testator, by whose act the way is created, and who is dead, to do 














+ (1886) L. R., 3r Ch. D., 679. see G Easements, 7th Ed., p. 162, 
3 Clark v. Cogge, 2 Roll, Abr., 60, and I. Act, s. 14. The selection 
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must be reasonably convenient to - | 


grantee, Taylor v, Corporation of 
Helens (1877), L. R., 6 Cb. D., * 








any subsequent act of selection; and if the line of. way; €. 
depends on his intention 1t must be discovered from the language 





= 
of the will, understood with reference to the state of the — RU 

propert y.' tee 

Though it may be difficult to state what line the way is tél "n 1 

take if the land before severance was so occupied as to afford —— 

EXC no indication of what was the usual way in the testator's time, 
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yet it rarely happens that there has not been some occupation — — 
of the land, as by a tenant, from which the measure of the s 
right taken to be the way asit was enjoyed at the time the will 
was made, may be derived? 
ie canes A grantee is not entitled to more than one way of necessity, 
of necessity. to the ascertainment of which, when there is more than one 
means of access to the grantee’s tenement over the grantor s 
— tenement, the abovementioned rule of election applies. 

D ootd modif. The expediency of a strict observance of this- rule in India 
= os. vee has been questioned under circumstances involving considera- , 
— tions of caste, as where, owing to the particular mode of — 
Is sanitation, persons of higher caste being restricted to one way 
y only might be brought into proximity with persons who 

followed the occupation of sweepers.* 
BE en When once a way of necessity has been ascertained, neither. 
ed cannot be the dominant owner nor the servient owner bas the right to 

t vary it. It must remain the same way so long as it continues.’ 


(4) Prescriptive easements. 
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- The extent and mode of enjoyment of prescriptive ease- ; Hp 
ments, other than easements of light and air, and easements to — — 
pollute air and water, are to be measured by the user as proved.* 
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The extent and mode of enjoyment of easements of light Exceptions yes 
and air have already been fully discussed.! | light and air, ——— 
The other exception still remains to be considered. e 
As to the extent of the preseriptive right to pollute, it i is ^ a Right to pol- LER 3 
necessary to refer to the case of Crossley & Sons, Limited v. — We 
Lightowler® which is the leading authority on the subject. I 
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The plaintiff sued for an injunction to restrain the defendants — e 
v, Lighttown 
as occupiers of large dye-works from polluting the water of afr. ` <a 
river in whieh the plaintiffs had riparian rights, and two ques- 
tions, amongst others, arose for determination ; first, whether 
there was u prescriptive right to pollute in the defendants, 
and secondly, if there was such right, what was the extent 
of it. 

It was proved in evidence that on the site of the dye-works 
established by the defendants in 1864, other dye-works had been 
used by former occupiers for twenty years prior to 1839, and 
the foul water from those works had heen discharged into the 
stream. Ít appeared that the pollation, though similar in kind, 
was considerably less in degree than since the defendants’ works 
had been in operation. 

The first question having been established in favour of the 
defendants, it was contended on their behalf that the extent of 
their prescriptive right was to be measured by the means which 
they had of discharging their fonl water into the river, and 
that if the watercourses used for such purpose by the former 
occupiers had not been enlarged, and it was proved they had 
remained the same, the plaintiffs had no ground of complaint. 

[n dealing with this contention Lord Chancellor Chelmsford 
said :— In answer to this argument, however, it may be © 
observed that the right upon which the defendants insist is, 
not to pour water, but to pour foul water into the Hebble. — 
It may be difficult to fix a limit to such a right where the 
quantity of erg to which the tion extends has not 














"The user which originated the right must also be its 
measure, and it cannot be enlarged to the prejudice of any other 
person." 

This decision shews that the extent of an easement to 
pollute water is to be measured by the pollution as it existed at 
the commencement of the prescriptive period, and that such 
pollution is to be ascertained not by the means of disharge 
at the disposal of the owner of the easement, but by the 
amount of pollating matter which is poured into the stream. 
To the same effect is section 28, clause (d) of the Indian 
Easements Act. 

|t appears that the mode of enjoyment of an. easement 
to pollute may be changed either as regards the purpose for 
which the dominant tenement is used or as regards the material 
employed for such purpose, provided the pollution is not thereby 
substantially or tangibly increased. 

Thus in Bazendale v. McMurray, ! where the plaintiff in 
suing for an injunction contended that the defendant's user 
of an aneient paper mill had become unlawful because for 
the rags from which the paper had formerly been made 
during the prescriptive period a new vegetable fibre had been 
substituted, it was held that in order to succeed it was not 
sufficient for the plaintiff to shew that the defendant was using 
in the manufacture of paper a new and different material, but 
that he must go further and shew that a greater amount of 
pollution and injury arose from the use of such material, and 
that the onus of so shewing lay on the plaintiff. 


C. —Extent and mode of enjoyment of Easements of Way. 


(1) Easements of way created by deed of grant. 


When an easement of way is created by deed of grant 
the extent and mode of its enjoyment must, in conformity with - 
the general rule, be ascertained from the terms of the deed 


itself taken with the surrounding circumstances of the case, - Pe 
but difficult —— have from time to time arisen. as to 2.4 





* a ,. 
' (1867) L. R., 2 Ch, App. 190. E P d os of M ; 
n TEN S uL. 
mm — 
Se = E e a 7 WT L4 


a 5 " hs A — a j > 
» «A : f; £ We _. =a 44 a 
b > A ths" 4 gas sm ^v Am. be ad gi 


LJ 
— 
4 ¢ 





(4333 


whether, when the instrument is silent as to the purpose for 
which the way is to be used, or expresses it in general terms, 
the measure of the right is to be defined by the actual use 
which is being made of the dominant tenement at the time of 
the grant or being unrestricted by the deed, is to be liberally 
construed in favour of the grantee. 

The authorities that bear upon the subject are conflicting 
and require examination, but the modern view appears to be 
that if the grant of a way is in general terms, it should receive 
liberal construction consistently with the surrounding circum- 
stances of the case, without restriction to the use that was made 
of the way at the time of the grant. 


In Senhouse v. Christian! Ashburst, J., states the question Siskoni v 
to be whether under the general grant for the purpose of car- ` 


rying coals, the party “ has not a right to make any such way as is 
necessary for the carrying of that commodity. There are no 
great eollieries in the northern part of the kingdom where they 
have not those framed wagzon-ways and the case itself expressly 
states that the defendant cannot so commodiously enjoy this 
way in any other manner. Therefore, under the original grant, 
he has a right to make a framed waggon-way, which is necessary 
for the purpose of carrying his coals.” It appeared that this 
kind of waggon-way had been introduced into use since the 
date of the graut. 


In Dand v. Kiugscote* the defendant ander a reservation of Dand v. phe - 


coal mines ** together with a sufficient way leave and stay leave to 
and from the mines, with liberty of sinking and digging pit and 
pits,” made a steall engine for the purpose of wiring an 
working the lower seams in the coalfield, constructed a rail- 
road along which to carry his coal to a place of shipment, 
and made embankments and cuttings in two other places for a 





` railroad, which was abandoned. ^ 


These three acts were complained of by the plaintiffs as acts 
of trespass, but as regards the first two it was said that under 


tlie reservation the defendant was not confined to such a descrip- | 
tion of way as was in use at the tinie of the*erant or in tet : 
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a direction as was then convenient, but that according to the = 
object of the reservation which was to get coals beneficially - A 
to the owner of them, the defendant might have such a de- — - 
scription of way and in such a direction as would be reasonably — 
sufficient to enable the coal owner to get, from time to e. m 
all the seams of coal to a reasonable profit, 

As regards the third alleged act of trespass it was held 
that the defendant having by his conduct shewn the railway —— 
in that direction was unnecessary, the plaintiff was entitled 
to recover for the damage occasioned by it. X 

The next case which calls for notice is that of Allan v. — 
(romme* in which the matter in issue was whether the grant 
of *a right of way and passage over a close to a stable | 
and loft over the same, and the space and opening under the ; 
said loft, and then used as a wood house" precluded the 
defendant from using the right of way for the purposes of a 
cottage which had been bnilt on the site of the opening under 
the loft. It was held that the meaning of such grant was not 
to give the defendant the right of way claimed by him, but to 
confine him * to the use of the way toa place which should be 
in the same predicament as it was at the time of making the 
deed." | p 

The Court did not consider that he could only use it to — 
iras quon: of wood there, for in their opinion the words - 3 

en used as a wood-house" were used merely for ascertaining — 
the locality and identity of the place called a space or opening - 
under the loft and did not debar the defendant from using the = g 
way to deposit articles there, or in any way he pleased, provided 
it continued in a state of open ground, but they thou ght he could 
only use it for purposes compatible with the ground | being open, | 
and that if any buildings were erected on it, it could no longer - 
_ be considered as open for the purpose of the deed. — — : 

The case was one of first impression, and that the [ 


ML. 























was a new one is seen from the observation of Lord Denman, — Pv. 
©. J., that * there is no direct authority to shew whether, if the = 2 





| use of a place to and from which a way is "rere p num 






vm 
RS 


— 11 A, and d Es TB. 


— 
ro i >. cx 
P^ » 











> m 
"UM. 8 
> . 
ale . —— "PT... 


reserved or granted, be completely changed, the way can still 
be continued to be used." | 

In Henning v. Burnet ! Parke, B., appears to have thought Henaing v. 
that the decision in Allan v. Gomme erred on the side of ^" "^ m. 
strictness, for he says i— 

“In Allan v. Gomme a more strict rule was laid down than 
. 1 should have been disposed to adopt; for it was said 
that the defendant was confined to the use of the way to a — 
place whieh should be in the same predicament as it was at 
the time of making the deed. No doubt, if a right of way 
be granted for the purpose of being used as a way to a cottage, 
and the cottage is changed into a tanyard, the right of way 
ceases, bot if there is a general grant of all ways to a 
cottage, the right is not lost by reason of the cottage being 
altered."? 

In Hawkins v. Carhines | where a right of Way WAS Hawkins v. 
expressed to be through the gateway of the plaintiff “at all ^*^. 
reasonable times " it was considered by the Court that the 
defendants who pleaded the easement had a right to make 
use of the way forall purposes for which persons ordinarily 
avail themselves. of such a right, and were accordingly 
entitled, in the reasonable exercise of their right, to take 


carts through the gateway, load aud unload, turn round, and — 
go out again, althongh owing to an alteration of the premises by — 
the grantor subsequent to the grant, they could not do so without — 
slightly trenching upon tbe plaintiff's premises. Sar — 














In a more recent case, that of Finch v. Great Western Fines NI 
v. Great | 
Railway Co.,* it was considered that the proper view to take of Westera Rait- — — 
Allan v. Gomme was that it established no general principle, = 
but tarned on the construction of a particular deed. . 
In Watts v. Kelson’ the plaintiff and defendant were Waits vt. 
owners of two adjoining properties which bad formerly. Kelson. 
belonged to the same owner. The plaintiffs property was 
conveved to him, together with a right of way through the 
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* (1552) S Excb. 187, 192. Co. (1873), L. R: 17 Eq., e 9x — — e- 
3 This expression of opinion was re- — *(1857)27 L. J. Exch. 44. MEM DEVE. — 
ferred to with approval by Walins, V. C., en )L.R., 5 Esch. D, 254. =. — . 
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gatewav of the vendor, which opened into premises afterwards 
purc chased by the defendant, to a wicket gate to be erected by 5] A 
the plaintiff at a given point, leading into a piece of garden Pi 
ground, part of the premises purchased by the plaintiff. — — 


The Piaintiff, having built a cart shed on the piece'of garden 








ground near where the wicket gate was to be erected, claimed j 
a right of way for carriages to it. P 
~ The defendant contended that the right granted to the = — 
plaintiff by his conveyance was only a “Tight of foot-way, 5 


bnt the Master of the Rolls held that the way, to which the 
plaintiff was entitled, was not to be limited to a foot-way, but 
was a- way for all purposes. | . a 
He thought that, on the construction of the deed, it was — -— 
intended to give the plaintiff a right of way for all purposes, 
and that there was nothing to limit the right of way in any — 
particular manner. 
He admitted the cases were difficult to reconcile, and 
considered that the test as to whether the burthen was heavier 
than was originally intended, was not altogether a reliable 
—Ó one, as with respect to a right of way it would be very difficult 
to say whether one burthen would be more onerous than = — 





— another. M en 
~- Unia Land The next case which deserves attention is the United Tw 
I e b m Land Company v. Great Eastern Railway Company." Int. 42 
—— Ee that case the plaintiff Company had become the owner = 


of certain lands through which the defendant ki s 
railway ran. In accordance with a elause in the Act, under 
which the Eastern Union Railway Company, the predecessor 
in title of the defendant Company, acquired T much of the 
* plaintiff Company's lands as ‘were necessary for the purposes | 
of a railway, four level crossings were made for the convenie nt 
enjoyment and occupation of the remaining lands, which a 


| 
* 


the tim of the making of the railway belonged to the Cre "m, m | 


p 


. and were marsh or pasture lands chiefly, but which afterw: 
passed into the ownership of the plaintiff Company ai we 
— — by them for sale in building lots. - = — — 
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The defendant Company thereupon gave notice to the 
plaintiff Company that the level crossings were not to be used 
by the owners of any of the houses so to be built, and the 
plaintiff Company accordingly filed their bill, praying that the 
defendant Company might be restrained from obstructing the 
plaintiff Company or their tenants from the free use of the 
level crossings. 


The defence of the defendant Company was that the 
plaintiff Company were entitled to only such use of the level 
crossings as was necessary for the convenient enjoyment and 
occupation of the lands exactly in their present condition and 
for their present purposes, but the Appeal Court, in upholding 
the deeision of the Lord Chancellor granting the injunction 
prayed for, was unable to accept so restricted a view of the 
plaintiff Company's rights. Lord Justice Mellish said : 
" Bot when a right of way is created by grant, or by Act of 
Parliament, then it must depend on the proper construction of 
the grant or Act of Parliament, whether the right of way is to 
be used for all purposes, or for only limited purposes. No doubt 
there are authorities that, from the description of the lands to 
which the right of way is annexed, and of the purposes for 
which it is granted, the Court may inter that the way was 
intended to be limited to those purposes. But if there is no 
limit to the grant, the way may be used for all purposes.” 

After referring to the clanse in the Act and the conveyance 
to the Railway Company and stating that there was no limita- 
tion in either, the Lord Justice proceeded as follows :— 


“Tt appears to me that there is nothing whick can 
possibly operate to restrain the Crown, or the persons who claim. 


under the Crown, from using both level crossings for any pur —— 


poses for which they can be used, subject, of course, to not | 
improperl¢ interrupting the traffic." — | 
The opinion of Lord Justice James, which — — 
the ratio decidendi, was that there was nothing in the — 
stance of the case, or in the situation of the parties, or 
situation of the land, to prevent — sd ——— T 
—— their full Pape s — | SIE 
à ’ + 
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ED Neacemen v. The same principle was applied in the later case of 
; Mpssten. Newcomen v. Coulson,! where it was decided that ailottees of 
e" inclosures were entitled to use a way set out in pursuance 


of an award under an Inclosure Act not only for agricultural 
purposes for which the inclosures were being used at the time 
of the award, bnt for all purposes to which the land might 
be applied thereafter. | 
Find v. Finch v. The Great Western Railway Company? was 
Rees, Co. decided on the same principle, and shews that where the grant 
ION of a way is unrestricted, the grantee is not limited to the use 
of the way for purposes which existed at the time of grant, — . 
but may use it for every purpose for which he may think fit to 
appropriate his land. 
Thus upon the facts in this case where at the time of an 
award a way had been set out from a bighway to certain of the 
2 enclosed lands and used merely for agricultural purposes, bat 
afterwards upon some of the enelosed lands purchased by the 
defendant Company, the Company had built a cattle pen 
adjoining their railway and used the way in question for the 
E^ passage to and from the highway of cattle that were to be or 
had been conveyed on their railway, thereby greatly increasing 
the user, it was held that there was nothing in the award to. 
A prevent such user of the way. And it was pointed out that. 
there was a clear distinction between such a case and the case 
m of where there being a private right of way to one close itis — . 
^ * . used colourably with the real intention of going to a different- 
— though adjoining close.* — 
EE ial Before leaving the subject of the extent and mode of en- — ` 
rvetien. jovment of easements of way acquired by deed of grant, it will — 
— . useful to notice a few cases which, by reason of the special cons- — 
truction placed upon the terms of the grant, do not fall within 
> — the opm rules which have already been considered. - : E * 
| . The Crystal Palace District Gas Company’ ES 3 
— it was «ied id that where iie owner of a property ~~ eee Eu. 
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for building purposes and appropriated a portion of it to roads, 
and there had afterwards been a partition whereby the soil in the 
roads had vested in one of the co-sharers who covenanted that 
the owners and occupiers of all the land should have the full 
use and enjoyment of the roads **as if the same were publie 
roads," the defendant Company could on the requisition of the 
owners and occupiers break the soil of the roads to lay down 
pipes withont the assent of the covenantor and his representa- 
tives. 


In Metealfe v. Westaway! it was held that the reservation Metcalfe v. 


to a railway company and their **assigns " of the free access 
to and from a slip for the purpose of working and repair- 
ing the same did not limit the word “assigns” to persons 
taking an estate in the land, but could include a license of the 
Company. 

A grant of a way to a particular class of persons is to 
be distinguished from a general right of way to a place, and 
confers a right of footway only.* . 

When a right is granted to use a road to or from any part 
of the dominant tenement and there is nothing on the part 
expressly limiting the grantee to one line of access, or to access 
only at the points, if any, where his land actually adjoins the 
way, the grantee is entitled to make use of any intervening 
strip of land belonging to the grantor between the road and the 
dominant tenement for the purpose of having access to the 
road, provided the right claimed is not unreasonable or de- 
structive of the object of the grant. In other words, the 
grantee is not limited to one line or any particular points 
of access, but is entitled to cross any intervening strip of 
land belonging to the grantor, the denial of the right to use 
- whicb, would be inconsistent with the description contained i in 
the grant.* — 

A right of way which is granted by deed to the grantee, 
“ his executors, administrators, and assigns, under tenants and 
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ec servants " has been held to extend fa all licenses of ghe — 
ue x provided such extension of the right is consistent with the cH 
EUN necessary or reasonable user of the dominant tenement.! Mar 
x (2) Prescriptive rights of way. 

| lt is a well-established proposition that where there is a ^" 
E right of way proved by user, the estate of the right must be 
a measured by the extent of the user.’ RM 


a. b 


This proposition is. a logical sequence of the genera 
rule of prescription that the knowledge of the servient owner 
is necessary to the acquisition of the right, for if there is no- 





NM knowledge, there is no capability of interruption, and if there 
Es is no capability of interruption, there can be no prescription. 
t Way acquired Thus a man cannot make use of a way during the prescrip- 


aba ema bo Mod tive period for a particular purpose, and then when he has 
E ee oe for an entirely acquired an easement claim to use the way for an entirely — 
















~ ,  Gifferent pur- : 
po pase. different purpose. Nor does a right of way of any one kind S 
a I di. 
pe negessarily include a right of wav of any other kind. E - 
C Ballard v. In Ballard v. Dini where the plaintif claimed a right of — 
E. way for cattle, but only proved a carriage-way, it was held - F 
Bi that a carriage-way did not necessarily inchidar way for cattle. — d b 
—— y. In Cowling v. Higaginson* Parke, B., said : ** If the way is 
Mg RSOR., 
confined toa particular purpose, the jury ought not toextend it — — 
Wimbledon Similarly it was held in Wimbledon and Putney Common 43 


€— ie Conservators v. Dizon* that immemorial user of a way over — 
»w"* Wimbledon Common for agricultural purposes did not authorize - x 
_ its use for the purpose of carting building materials to a m n ? : 

on which houses were to be erected. * 

So too 1n Bradburn v. Morris® it was said, following “the 
decision in the last-mentioned case, that evidence of the use 
of a road for twenty years for purely agricultural PE 


— — North Lambeth Liberal (1879), L. R., 5 Ex, Ch. D., 25 (à 
E , Ld. (902, 2 Cb,  Jadwlal Mullick v. Gopal Chane ^ 
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was not of itself — to prove a right to use the — 
for the purpose of getting minerals, no minerals ever having - 
been got on the lands in question. Aud the same is the law 
in India.! E - 
But as already observed, though the purpose for which Sj atgm by E 
the prescriptive right has been gained cannot be changed, yet may ~ = — 
the system by which such purpose is effected may be “changed ee 
provided the burthen of the servient tenement is not increased. * 
The statement of the general rule that one kind of right Question whe- — 
of way does not necessarily include another must be taken mx of oa - 


with this explanation that the rule is not an absolute prohibi- a right of vafa 





tion, as the use of the word “necessarily” shews, but is of another buc 
qualified to this extent that as the user is the recognised indi- = Lf 
cation of the extent of prescriptive right evidence of the user P 
of any one kind of way may, if uncontradicted, be sufficient to S 
raise the inference that & right of way of another kind has ee 
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been acquired. Bat it is entirely a matter of evidence to be 
determined upon the various faets established in each case, 
and the rule is the same whether the question is as to a right 
of way of one kind including a right of way of another kind, — — 
ora right of way for several purposes being a right of way — —. «JPN 
for general purposes, | NC 

In Ballard v. Dyson, the plaintiff claimed a right of Bad v 52M 
way for cattle along a narrow passage communicating with a Pres. c d 
building which. at Ahè time of the action was — usedasa =" ‘eee | 
slaughter-house for oxen. Y a m 

It was proved that the plaintiff's building T anciently — pr 
been a barn, but had not been used as such for a great many v 
years, that for many years it had been utilised as a stable, — $ —— 
that the plaintiff s predecessor had used it as asslaughter-house — oe F: A 
for hogs, and that the plaintiff had lately begun to drive fat | 
oxen along the passage in — Bette. Ei for de * 
purpose killing — — — ig Mri 
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No other evidence was given of the user of the road for 
cattle. 

The defendant admitted a way for all manner of carriages, 
und produced no evidence to shew he had ever interrupted the 
plaintiff in driving his cattle along the passage. 

It farther appeared that the passage which was bounded 
by a row of houses was so narrow that when carts or carriages 
were driven through it, passengers could not pass them, but 
were compelled on account of the limited space to retreat into 
the houses, and that they would be exposed to considerable 
danger if they were to meet horned cattle driven through it. 

Upon these facts the jury found a verdict for the 
defendant. A rule nes: obtained for a new trial was discharged 
on the ground that evidence of a prescriptive right of way for 
all manner of carriages did not necessarily prove a right of 
way forall manner of cattle. 

Chief Justice Mansfield’s judgment is important, and it 
will be useful to quote his own words. 

After observing that tbe authority cited from Hawkins 
only refers to Co. Litt., and that the passage in Co. Litt. does 
not prove that Lord Coke was of opinion that in the case of a 
private way, which must originate in a grant of which, the 
grant itself being lost, usage alone indicates the extent, evidence 
of a limited user could not be realised to restrict the usual 
import of the grant, he proceeds :—- 

“The general description given by Lord Coke does not 
seem to touch the question. He refers to Bracton, lib. ex fol., 
232, who only says ‘there are iter, actus, and via’; but says 


\ 


not a word to explain the meaning of either, or the difference _ 


between them. Nor can I find in any of the books, nor even 


in any nisi prius case, any decision tbat throws light upon the — 





subject. A person has the via or aditus over a farm with carts 


to bring home his tithe, but he can use it for no other purpose. - ZE : 
I have always considered it as a matter of evidence anda - = 


proper question for the jury, to find whether a right of- 








cart way. Consequently, although in certain enses n genii 
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for cattle is to be presumed from the usage proved of. E 
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way for the carriages may be good evidence, from which 
a jury may infer a right of this kind, yet it is only 
evidence ; and they are to compare the reasons which they 
have for forming an opinion on either side. As well at the trial, 
as since, I have thought that there might often be good reasons 
why a man should grant a right of carriage-way, and yet no 
way for cattle. 

That would be the case where a person, who lived next to 
a mews in London, should let a part of his own stable with a 
right of carriage-way to it, which could be used with very 
little, if any, inconvenience to himself, yet there it would be a 
monstrous inference to conclude that if a butcher could estab- 
lish a slaughter-house at the inner end of the mews without 
being indictable for a nuisance, he might therefore drive 
horned cattle to it, which would be an intolerable annoyance 
to the grantor. 

So cases may WXist of a grant of land, where, from the 
nature of the premises, permission must be given to drive a 
cart to bring corn or the like, and that right might be exercised 
without any inconvenience to the grantor, but it does not 
tollow that cattle may be driven there. The inconvenience in 
this case is a strong argument against the probability of the 
larger grant. 

I can find no case in which it has been decided that a car- 
riage-way necessarily implies a drift-way though it appears 
sometimes to have been taken for granted." 





In Cowling v. Higginson! the question at issue was whether Cowling v. 


a right of way pleaded by the defendant for horses, carts, 
waggons, and carriages to a farm which the defendant partly 
occupied included a right of carting coals. The evidence 
shewed a user of the way for any purpose for which it was 
wanted, and that it was never interrupted, but it was proved by ° 
the plaintiff that no coals had been raised under the farm for 
the last seventy years. The defendant objected that the issue 
was whether there was a bo * — ka d os. — and. 
— — — po. — — 

asm, 4M. & W, ia. ` 
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Effect of Bal- 

lard v. Dyson ; 
and Cowling v. 
Higginson, 


it might be a way for all purposes. Using a road as a foot-path - * 





carriages, whilst the plaintiff contended that the defendant’ by 
loading his carts with coal instead of agricultural produce had 
exceeded his rights. The judge at the trial decided this point 
in favour of the plaintiff. On a rule obtained by the defendant 
the Court of Exchequer granted a. new trial upon the view 
that without giving any opinion as to the effect of the evidence 
there was evidence to go to the jury that the defendant had a 
right to the way for all purposes. 


Lord Abinger, C.B., said: * I do not give any opinion upon 
the effect of the evidence ; but I should certainly say that it is 
not a necessary inference of law, that a way for agricultural 
purposes is a way for all purposes, but that it is a question for the 


jury in each particular case, to be determined upon the various 


facts established in each case. If a way has been nsed for 
several purposes there may be a ground for inferring that 
there is a right of way for all purpose& but if the evidence 
shews a user for the purpose, or for Mc: purposes only, 
an inference of a general right would hardly be presumed. 1 
wish to say nothing as to the inference to be drawn by the 





jury in this particular case. The question is entirely for them 


to determine by the facts submitted to them.” 


Parke, B., said: ** If the way is confined to a particular 
purpose, the jury ought not to extend it, but if it is proved to 
have been used for a variety of pprposes, then they might 
be warranted in finding a way for all. You must generalise to 
some extent and whether in the present case to the extent of 
establishing a fight for agricultural purposes only, is a ques- 
tion for the jury.’ - 

The effect of Ballard v. Dyson and Cow — Higginson, —— 
is to shew that the extent of a right of way is always a matter UPS 


. of evidence to be determined upon the particular facts and cir- 2 


uu « 


cumstances of each case. — à 
Ifa road leads through a park it may reasonably be inferred. — — 5 
that the right is to be limited, but if it went over a common  - a 


mould not be proof of a general. right ; nor would the user HS 
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of a road for going to church only.! - Proof of a larger class of a 
right of way would apparently include the smaller. Thus — 
of a earriage-way would establish a borse-way or foot-way.“ 

Bat the extent of a rightof way cannot be carried beyond Extent of right | 
the purposes connected with the occupation of the land in its ee a € 2 
existing state, nor is it supposed that Baron Parke in his Porposes con- 
judgment in Cowling v. Higginson, intended to decide more occupation of” 


than this, and his judgment is so explained in Wimbledon and nennt lid E. 
Putney —— Conservator v. Dizon, by Mellish, L. J., who sta i rs — 
states the true rule to be as expressed by Lord Chief Justice iniit x 
Bovill in Williams v. James,* that when a right of way to a Commons —— 
piece of land is proved, then that is, unless something appears Pg mms c: 
to the contrary, a right of way for all purposes accordifig tothe — — 
ordinary and reasonable use to which the land might be applied ES G 
at the time of the supposed grant. In Cowling v. Higginson, Williams "3 
Lord Abinger is careful to say “if a way has been used for 77 Cooling Yi 
several purposes, there may be a ground for inferring that Higginson, 
there is a right of way for all purposes ; but if the evidence 

shews a user for one purpose, or for particular purposes only, 

an inference of a general right would hardly be presumed. Ir 

à way has been used oniy for purposes connected with the 
occupation of the land in its existing state, that may be consi- 

dered to be a user for particular purposes, and Mellisb, L. J., — 
doubted whether Baron Parke really intended the contrary, — . —— 
for if the facts in Cowling v. Higginson are looked at, it will 
be found that the mines had been opened, and therefore, though — 
they bad not been worked for seventy years, it was a property = = 1. 
with existing mines in it. The way, it is true, bad not been — 
used for those mines, but as the property was a property within ; 
which there were opened mines, it might fairly be inferred ` — 3 
that the right extended to using the road for the purposes of 37 
the mines, the working them miog a reasonable use of — 
land in the condition in which it ; 
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This rule was applied by the Appeal Court in Wimbledon 
and Putney Commons Conservators v. Diron! where it was 
decided that user of a way by the defendants during the 
prescriptive period for agricultural purposes and other 
purposes connected with the dominant tenement used as .a 
farm, did not give him the right to use the way for carting 
the materials required for building a number of new houses on 
the dominant tenement, which was clearly not an ordinary eor 
reasonable use of the land in the condition it was at the time 
of the acquisition of the right of way. 

To the same effect is the very recent decision of the 
Bombay High Coart in Desai Bhaoorai v. Desai Chunilal? 
where the facts were similar. 

The way in question had, until a recent date before snit, 
been used for purely agricultural purposes. 

"The defendants then converted their dominant tenement 
into a timberyard, and the question was whether they were 
entitled to use the way for this new purpose. 

It was held that they could not as they were limited to a 
reasonable use of the way for the purpose of the land in the 
condition it was when the acquisition of the right took place. 

In India it has been held that user of a way for general 
purposes includes the right to pass along with marriage and 
funeral processions, unless it can be shown that the user has 
been so restricted as to exclude such processions.’ Bat 
evidence that such processions have not been held during the 
prescriptive period is not of itself sufficient to exclude the 
right.* 

And the right to use a passage, as incident t& a house, has 
been held to ordinarily include a right to use it for all ordinary 
household purposes, for the passage of mehters amongst the 
JOE. v 





— * (1875), L. R.. 1 Ch. D., 382. 2 W. R.. 293. 
? (1899), I. L. R., 24 Bom., 183, T 


* Raj Manick Singh v. Rattua Manict * Coomar Chunder Moalerjs v. — Y 


Bose (1870, 15 W. R., 46; Lokenath — Chwunder Su (1881), T. L. R., 7 — 
Gossamee v. Manmohun Gocam (1873), (674). 
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But such a way is not to be used as a place either for the 
deposit óf night-soil or into which the privies of the dominant | i 
tenement can be cleaned direct, for such a user is clearly — 
wrongful and is liable to be restrained.! 





: Where a private road is bounded on one side by the pro- Way of — 
perty of one landowner and on the other side by the property Secnpation: * E 
of another there is a primá facie presumption that the boundary EC. 
between the two properties to the medium /ilum of the road, ; 


and, if in this state of things each landowner gives up his 
portion of the road in order that there may be a road for 

the common advantage, it appears that the road might then 
become one for all purposes, for the use of the whole road 
could not be restricted. 

A greater burthen would not be imposed on the servient 
tenement, because each tenement is in that point of view as 
much a dominant tenement as the other, and they would mutually 
get the — of having the right of way and using it 
fos all purposes.? —— 

When the act of user if sufficiently repeated would become fepeti su 
excessive and there is nothing i in the prescriptive user to assign act of u 
definite limits to the exercise of the easement in this respect, nem. 
the user must be reasonable. x 

Thus where a right of way was acquired for the purpose 
of cleansing the privies of the dominant tenement and there 
was nothing in the proved facts to indicate a limit to the user 
of the way in this respect, it was held that the dominant owner 
might use the way at reasonable and convenient times for 
giving — to the sweepers who came to cleanse the 
A aaa of way does not entitle the dominant owner to Right of v y A 
the ase of the whole width of the —— —— * 
for the purposes of the easement. 
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Where the road is of a particular width and the easement 
can conveniently aud reasonably be exercised withim a lesser 
width, the servient owner is at liberty to restrict extent of the 
user accordingly. On the same principle where a way is 
granted either as a foot-way or a carriage-way, part must be set 
out for a foot-way and part fora carriage-way.? 

.. The same principle has been applied in India to the analo- 
gous right of passage for boats in the rainy season over another 
man's land, and it has been held that the servient owner is at 
liberty to narrow the channel so long as he does not prevent 
the dominant owner from passing and repassing as conveniently 
as formerly.* 

Nor can a dominant owner complain of the projection ofa 
verandah over the road which is the subject of his right of way, so 

| long as the reasonable exercise of his right is not interfered with.* 
Direction of A right of way is not the right to wander at pleasure over 
* a aneighbour's land, but a right which is restricted within certain 
physical limits whereby the points of departure aud arrival and 

the direction must be ascertained and fixed. 
Termini. — These points of departure and arrival have been called the 
terminus a quo and the terminus ad quem, and it may be shortly 
: stated that a right of way is a right of passage over a particular 
x line from a terminus a quo to aterminus ad quem which are 
F fixed5 As a rule the party seeking to establish a right of way 
ae must prove the particular line between the termini over which 
he claims the right. y 








| Hutton v. Hanboro (1860), 2 F. and 5 Albon v. Dremsal? (1610), 1 Browne 
F., 218 ; Clifford v. Hoare (1874), L.R.,9 216; Rowse v. Bardin (1790), 1 Black, 
: P., 362; Toolseemony Dabee v. Jogesh Rep., 351; Woodger v. Hadden (1813), — 
under Shaha (1877), 1 C. L. R., 425; 5 Taunt, 132; Goluck  Chunder | 
Doorga Churn Dhur v. Kally Coomar Sen — Chowdhry v. Tarinee Chura Chwekerbutty — 
V. R., 49; &. C. nb. | * 
(1881), I. L. R., 7 Cal, 145. See this (1865), 4 V ROM. i 
n 





subject further considered in Part III Zarine Chura Chuckerbutty v. Tariwet — 
jn connection with the obligation of Chunder Chuckerbutty, Y Ind. Jur. N. Sa — 
J theservient owner. | 6; Radhanath v. Baidonath —— 

-— 3 Clifford v. Hoare, B. I. R. (App), 118. — 
[i — * Doorga Churn Dhur v. Cally Coomar 9 Goluck Chunder Chowdhry v. 
"n. Chern Chuckerbutty ; AR 
* Toolseemony Dabee v. Jogesh Chunder. donath ;- Degà Churn m al Len * 
| — | er (1881), I. Ta, poc. — | 
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But if the way is over a common where a road in an Htc 
absolately direct line between the termini is often impossible, the Commons” 
fact of the track which is used going in a varying line, does not Dizon, 
prevent the aequisition of the right. As was said by Mellish, L. 
J.. in. Wimbledon and Putney Commons Conservatars v. Dizon :* 
" No doubt if a person has land bordering on a common, and it 
is proved that he went on the common at any place where his 
land might happen to adjoin it, sometimes in one place and 
sometimes in another, and then went over the common some- 
times to one place and sometimes to another, it would be difficult 
from that to mfer any right of way. But if you can find the 
terminus a quo and the terminus ad quem, the mere fact that the 
owner does not go precisely in the same track for the purpose 
of going from one place to the other, would not enable the 
owner of the servient tenement to dispute the right of road." 

But that is a very different thing from propounding the — * 
general rule that a particular route.is immaterial and that a 
man may establish anv number of different paths between the 
termini which the servient owner may reduce to one path. 
provided the convenience of the passers-by and the right of easy 
passage are not curtailed.? ` | 

That this is an erroneous view, cannot be donbted. 
for if the rule were such, it is obvious that the obligation 
imposed on the servient owner would be excessive and — 
to well eonceived notions of law and justice.* 

It is one of the points of difference between a publie and Difference 
a private right of way that a publie road may be entered at et™een po» 
different places along its length whilst a private road must way in T Ro 
always be entered at the usual and áceustomed. place, and the enjoyment. - 

. reason is that private rights of way are given for particular > 
- purposes, and the party —— them must show that they — 22 
were used for süch —— 

s (1875), Le R., Ch. D., p. 300. 


» Se» Campbell, J^» opie M 
Chonuder / Chowdhrs v. — 


Chuckrrbutty. | (M 
T Se the decidens i Gourt Chendrr | r 
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The servient owner has the right to set out the line of way 
to be followed by the dominant owner, and if he faifs to set 
it out, the dominant owner must take the nearest way he can! 
He cannot claim tke right of passage in a particular tortuous 
and indirect course between the termini.* 

In any case the selection of the road must be such as a 
person of reasonable and ordinary skill and experience would 
make, and if the road has to be made it must be made in such 
a manner as a reasonable and prudent person would adopt if he 
were making a road over his own land.* 

In the case of a right of way over a common where the 
nearest direct way between the termini may not be feasible, if 
the servient owner wishes to confine the dominant owner to a 
particular track he must set out a reasonable way, and then the 
party is not entitled to go out of the way hereby because the 

way is rough and inconvenient.* 

When the line of way has been set out neither the 
dominant owner* nor the servient owner? have any right to 
vary it. | 

It has been held that if a way becomes impassable other- 
wise than through.the act of the servient owner, the dominant 
owner may not deviate from it on to other roads belonging to 
the servient owner, for by the common law he who has the 
use of a way is bound to repair it.’ 

But if the dominant owner be wrongfully obstructed 
by the servient owner in his exercise of the way he may 


deviate from the original line of way, provided the deviation — = 





! Wimbledon and Putney Commons 


] i 


Conservators v. Dizon (1875), L. R., 1 
Ch. D., p. 370; and see Hutton v. 
Hamboro. * ` 
"€ Syed Hamid Hosein v. — 
(1871), 15 W. R., 496. 

be Alyn v. Tenton (1823), 1 B. and C., 






. Wimbledon ** Putney Commons 
Conservators v. Dixon. 

€ Goluck Chunder Chowdhury v. Tari- 
nee Churn Chueckerbutty (1865), 4 W. R., 
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49 ; S. C. sub-nom ; Tarinee Churn Ohne- As | 
kerhutty v. Tarinee Churn Chuckerlutty, 1 
Ind. Jur. N. 8.,,6 ; Radhanath v. — 4 
nath (1869), 3 B. L. R. (App.), 118. EV A 3 

€ Syd Hamid Hosein v. Gearain 
(1871), 15 W. R., 196 ; Beacon v. — * 
Eastern Ry. Co. (1839), W. NA POE >, 

1 Pomfret v. Ricroft Den. " 
Rep., 322 C (3); Taylor ve 
(1781), 2 Yat — 
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goes no further than what is reasonably required for the use 
of the way. 

Thus in Hawkins v. Carbines' where the defendant had a Hawkins v. 
right of way through the plaintiffs gateway to the premises —— 
demised to the defendant, consisting of a large shed and the 
defendant's carts had been used to come through the gateway, 
load and unload and turn round and go out again, and the plaintiff 
had so altered his premises that the defendant's carts could 
no longer turn round after unloading in the gateway without 
coming a little way into the premises and breaking a chain at 
the end of the gateway, it was held that this was a reasonable 


use of the way by reason of the wrongful alteration of the , 
plaintiff premises. 
In Selby v. Nettlefold j Lord Chancellor Selborne said :— Sag ] 


“ [t is admitted that if A grants a right of way to B over his,’ Natlefold. 
field, and then places across the way an obstruction not allow- 
‘ing of easy removal, the grantee may go round to connect the 
two parts of his way on each side of the obstacle over the 
grantor's land without trespass." 
The English law in this respect has been followed i in the j 
Indian Easements Act.* 
The right of deviation will be protected by the Court 
without compelling the dominant owner to proceed against the 
servient owner for the removal of the obstruction.* 
Bat the servient owner can, if he pleases, substitute a 
more convenient route of deviation than that adopted by the 
dominant owner.* yl. . 


(3) Rights of way created by Statute. 


In England, the provisions contained in the Railways 
Clauses Consolidation Act, 1845 (8 and 9 Vict., c. 20), for the 


construction of “accommodation works” for the benefit of-a - | a 
landowner whose land is severed by the railway, entitle such Atm. 
landowner to a convenient passage over the railway sufficient — T: 
On —e — e — 
— 

* (1857), 27 L. J. Exch. 44. * Selby v. Netilefold (1873), LR 9 
3 (1873), L. R., 9 Ch. — Ch. App., 111. — oS MC E 


© Sees. 24, ill. (d). Eni |» " — 


* 
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— ` to make good, sv far as possible, any interruption which the 
— construction of the railway has caused by the severance in the 
y working and use of the land, including any alteration or 
= extension of such working or use of the land which could or 
F ought to have been in the contemplation of the parties when 
MES the accommodation works were made and were accepted.’ : 
— The extent of a right of passage across a railway, acquired 
a by a landowner under the provisions of the above-mentioned 
ER. Act, is to be measured by the use to which the land was being — 
fn put at the time of its severance by the railway, and not by any - 
future requirements caused by an alteration in the working or * 4 
E use of the land which, were not or could not have been in the a 
~~ contemplation of the parties at that time.* | 
B. Ut. so Past IL—Acctry Kamin. 
TE wg KS SE cceiiory easements are rights to do all acts necessary to 
= secure the full enjoyment of the principal easement. ) 
um They are analogous to easements of necessity, are recognis- 


ed upon ,the same principle, arise in the same manner, by 
presumption of law, and, like easements of necessity, can be — — 


i incident either to a reservation or a grant. K D. 
E. It is justice and good reason and an undoubted principle of E 
fO» law that when a man has an easement granted to him he should — — 
EM . have the right to do all suelr acts as are necessary to makethe | — 


grant effective, that i is, to enable him to exercise the right.’ NS. vL UIN 
Ordinary instances of necessar easements occur where a 3 
dominant, owner having a right of way or a right to — 
-in pipes over his neighbour's land is permitted by law to enter - 
: D — the land i in order tor epair the way or ie pipes? ss — 
Po — So it ‘the d ant owner hasa right of support for h a e ^ 
—  - house from the servient- owner's wall — the wall —— 
| y x let ae fxpe s - 
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repairing or rebuilding, the dominant owner may enter on the 
servient tenement for such purpose.! 

Similarly where a dominant owner had the easement ol a | = 
drain, and the sewer with which the drain communicated was E 
altered by the publie authority, it was held that the former had : — 
a right to go on the servient tenement and alter the drain so as 
to adapt it to the new sewer.* 

A right to the flow of water through an artificial channel 
in the servient tenement carries with it the incidental or acces- 
sory right on the part of the dominant owner to cleanse such — 
watercourse.“ * 

But a right to go on a neighbour's land to pick the fruit 
of averhdnging trees is not accessory to the right to have such f 
trees overhanging. [t is a distinct right.* 


A further illustration of accessory easements is to be Instances in 
connection 





found in mining cases where the person who has the right to with mining = 
win the minerals is also entitled to do all such acts on the "5^**- -= 
servient tenement as are necessary for such purpose. — 





















Thus in Senhouse v. Christian* the grant of a right of Sow v. — 

way to carry coals was held to include the right to make wc = 

any such way as was necessary for the carrying of that com- - 
modit y. 

In Dand v. Kingseote® where the right of getting — Dand v. 
together with sufficient way leave and stay leave connected pea. 
therewith was reserved in a grant of lands, it was held that the — 
object of the reservation being to get coals beneficially to the 
owner of them, there passed by it a right to such a description : | 
of way-leave and in such a direction as would be reasonably- 
sufficient to enable the coal owner to get the coal from time t 


time to a reasonable profit. E 
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[n sach cases the accessory right is practically inseparable 
(rom the principal right, and in this respect may be regarded as 
an easement of necessity, in which character it has already been — 
considered. A right of way along a bank for the purpose of — 
fishing in a river can exist as appendant to a right of fishery? | 

The grantee of a right of way has the accessory right to 
enter on the servient tenement not only for the purpose of repair- 
ing the way as already remarked, but of making it, if necessary. 

- Thus the grantee of a carriage-way may make a way suffi- 
cient to support the ordinary traffic of a carriage-way.? 
Exercise of The means adopted by the dominant owner for making the - 
eight umet be grant of the easement effective must be reasonable so as to 
`  eause no unnecessary damage to the servient tenement.* 

Thus where a man has the right of making a road over his 
neighbour's land it has been held that he must make it in such 
"-——— a manner as a prudent and rational person would adopt if he 

were making a road over his own land.’ 
Similarly, it was held that where a dominant owner was 
entitled to have the roof of his house projecting over the 
i. servient tenement, his right to go on to the servient tenement for 
- 4 the purpose of repairing thereof would be reasonably satisfied - 
by requiring him to execute the repairs once a year after one 
month's notice to the servient owner between the hours of 
9 A.M. and 5 r.w.* : 

The dominant owner is bound to repair, so far as is prac- 

ticable, any damage caused to the servient owner by the 












exercise of the accessory easement.? 
An accessory easement is as much the subject of protection 


by the Court as a principal easement, and the relief granted for oe 
the disturbance thereof proceeds upon the same principle. | m A 
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In Goodhart v. Hyett' it appeared that the defendant had Tee 
begun to*build a house over the line of pipes through which E * 
the plaintiff had an easement for the supply of water to his — . — — — 
house and grounds, and the Court being of opinion thatthe — — 
result of. such building if completed, would largelv increase the a 
difficulty and expense to which the plaintiff was put in repair- 
ing the pipes, granted an T— restraining the defendant 


from so building. 





Part HH I.— Obligations connected with the use and preservation z 
" of easements. . e 


As a general rule the dominant owner is obliged to carry n a — 
out all repairs and do all acts on the servient tenement necessary ups owner — 
for the use and preservation of his easement and to bear the 
expense of so doing.” à MET 

Corresponding to this obligation is. the right, already 
considered in connection with aecessory easements, to go on 
to the servient tenement for the Bt mate of vem. d the 2 
obligation. 

- Xá Pomfret v. Ricroft* Twisden, J., days, * Where Ig 
a way over my land, I shall not be bound to repair it,” a | TT 
Taylor v. Whitehead* Lord Mansfield said, “ By ctos: per glor — 
he who has the use of a thing ought to repair um gv | 

The liability of the dominant owner to repair is a necessary 
corollary to the rule that the servient owner is under no perso- 
nal or active obligation to do anything for the benefit: of the 
dominant tenement. 

In Highway Board, &e., of Macclesfield v. — J ——— as 
said, ** As a general rule easements impose no personal obliga. fe 
tion upon tlie owner of the servient tenement to do anything, the ** a 
burden of repair falls upon the owner of the dominant d | 
ment. There is abundance of authority for this, and it is in, — S 
accordance — tli amie beue law which i posed 
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the burden of repair in cases of easements upon the owner of . 
the dominant and not upon the owner of the servientetenement. 


Dominant Where the enjoyment of the easement is had by means of ~ 
owner when bini in " A J 
liable for some artificial work on the servient tenement, the dominant 


damage aar? owner is liable for any damage arising from its want of repair.! - 


repairs, 
Lord Egremont 


In Lord Egremont v. Palman,? the reversioner of certain 
v. Palman, 


land sued the defendant for failure to repair a certain gutter 
running through the said land to a mill of the defendant 
whereby the water had oozed through the gutter and carried 
away the soil, and it was held that the owner of the easement 
was liable for whatever damage had been caused by his failure 
to repair, and that it was no defence to the action to allege that 
the damage had been caused by the wrongful act of the tenant 
in possession, for the defendant might have maintained an 
action against him in respect thereof. 

To the same effect is the later decision in Bell v. Twenty- 
man? and in that case it was said that an action for damage 
caused by failure to repair is an action for compensation for 
damage sustained by the neglect of a legal duty, and that it is 
accordingly no ground of defence to the action that the defend- 
Or — as ant promptly repaired as soon as he had notice of the i injury, 


Beli v, 
Twenty man, 


obey as or repaired as soon after the injury as was possible, for he is 
pene under an obligation to repair, and the cause of action arises 
as soon as the damage is sustained. 
Special Though it is contrary to the incidents of easement that a 
liability of 8 ? 


servient owner servient owner’ should repair, he may be compelled to do 
so either on the ground of tenure, prescription or special 
agreement.* 
This rale is now of general application to all easements. 
It appears to have been a question at one time whether 
the owner of the servient tenement was not bound to repair in 
cases of sevitudes oneris ts facedi, or easements of support. 








— — 


1 Lord Egremont v. Pulman (1829), 1 
M. & M., 404; Bell v, Twentynan (1841), 
1 Q. B., 766; I. E. Act, s. 26. 
s (1829) 1 M. & M., 404. 
* (1841) 1 Q. B., 766. - 
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* Se Gale, 7th Ed., pp. 450, et. s 
Note to Pomfret v. Ricroft, 1 Saune 
Rep., p. 322 C, ; Highway Board, tle, € : 
— v. Grant (1882), ok N i 

ss Q. B., 357. d 
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But in Highway Board, ete., of Macclesfield v. Grant! it Higkeay 
was treated as settled law that in the case of such easements in Macclesfield 
town property, the additional obligation to repair could only be * 97a% 
imposed on the servient owner by virtue of an express stipula- 
tion in the deed of grant or prescription, and this rule was 
extended to easements of support outside towns, such as in this 
case, the case of a highway supported by a wall. — 

The liability of the servient owner to repair being con- -3 
trary to the ordinary incidents of easements requires strong = 
evidence to support it. oe 

Thus where an easement of support to a highway by a — 
wall had been acquired, it was considered by the court that the £ 

fact that the servient owner had on various occasions repaired 


the wall was not of itself sufficient to impose on him a liability * 
to repair.? — 











As to the nature of the obligation resting upon the Obligation of - es 
servient owner, it may be stated that it is purely negative and “Trent nob te — 
requires no more on his part than an abstention from inter- ane — — 
fering with the full enjoyment of the easement by the domin- of dominant ae 


ant owner or rendering its exercise less convenient. s — — = 

Consistently with such duty the servient owner may use Cõnsistenti = 
the servient tenement in any way he pleases. He may, m with th such ob | 
as has been seen, impose subordinate easements upon it, or Con ei M => 
exercise on it in his own favour any of the ordinary rights of irs me | 
ownership. ees i E * 

In Hawkins v. Carbines* it was considered that the de- Hawkins v : 
fendants having acquired a right of way through the plaintiffs ^"^^ 
gateway for the purpose of loading and unloading their cars at a B 
particular place, such right of way could not be limited by the |, M 
erection of a brick wall by the plaintiff, and that the defendants _ == 
were accordingly justified in slightly encroaching on the plain- A 2 = z 
tiffs premises to obtain the full enjoyment of their right. e ——  — 

In Hutton xv. Hamboro* where the defendant alleged that Hton va E 
the plaintiff by. putting. up gate p = had —— his —— | 

* (1882) 51 Ls J. N. S., Q Be, 357. 7) 9; | 


9 Highway Board, ete., d Mare 
v. Grante * 
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of way, Cockburn, C. J., directed the jury that the question | 
was, whether practically and substantially the rightof way 
could be exercised as conveniently as before, or whether the _ 
defendant had really lost anything Ke the alteration. There 
was a verdict for the plaintiff. 

So long : s a dominant owner obtains a reasonable enjoy- 
ment of his easement, he cannot complain of anything done on 

the servient tenement. 

In Cliford v. Hoare, the plaintiff had been granted a 
right of way for all purposes with or without carriages along 
a road forty feet in width. 

Aeross this road a portico had been erected, the bases of the 
columns of which projected- about two feet into the road, and 
the plaintiff's ground of complaint was, that this projection was 
an interference with his easement which he was entitled to have 
removed. 

The judgment of the Court was against the plaintiff. Lord 
Coleridge, C. J., said: * Now what right or easement did the 
plaintiff acquire in reference to that road? A right for him- 
self and his friends, servants, and workmen to pass along the 

| roads or intended roads and ways delineated on the plan. It - 

: was pointed out in the course of the argument that that could 

not be an absolute grant of every part of the road for all the 
purposes mentioned ; part must be set out for a carriage-way 

and part fora foot-way. What has the plaintiff got ?. As far as 

| a earriage-way is concerned, he has all he bargained for, except 

that the bases of the columns supporting the portico incroach 

Eria a little upon it. If this had been an absolute conveyance of 
| A a forty-foot road set out by metes and bounds, and a portion tia 
of it had been obstructed by the conveying party, no doubtan 
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of this deed that the intention was to grant the plaintiff an 
easement only, the reasonable use and enjoyment of an as- 
certained way ; and it is not suggested tbat the plaintiff has 
not such reasonable enjoyment.” ! 

The principle laid down in Clifford v. Hoare, has been Toolsemony 
followed in India in the case of Toolseemony Dabee v. Jogesh set hs. 
Chunder Shaha? where the plaintiff sued for the removal of a“ E 
verandah which projected over a street along which she had 
a right of way to her home. 

Kennedy, J., being of opinion that there had been no 
substantial obstruction of the plaintiff's right of way, dismissed 
the suit, and it was held on appeal that as the plaintiff had 
failed to shew that the erection of the verandah was an 
interference with the reasonable exercise of her right, the suit 
had been rightly dismissed. 

An application of the same principle is to be found in the “verge Churn 


> + . Dar Cal 
case of Doorga Churn Dhur v. Kally Coomar Sen? where it Co iM. z7 


was held that the servient owner was entitled to narrow the = 
channel over which the dominant owner had a prescriptive E 
right of passage for boats in the rainy season, so long ashe 
did not interfere with the convenient exercise by the easement. = 
The case of Bala v. Maharu* is another illustration of the Bate v. == 
(7 Maharn. 
same principle. 

There the lower Appellate Court bad ordered the removal 
of a building recently erected by the defendant on a piece of — 
vaeant ground, over which the plaintiff had aequired an — 
easement to discharge the waste water from his drain and the — 
rain-water from the roof of his house. On second appeal the = 
Bombay High Court reversed so much of the lower Appellate 
Court's decree as directed the removal of the building on 
the ground that the plaintiff had no right to demand that 
the defendant's land should be kept open and unbuilt upon, | 
and the defendants could build on their land as they had 
done provided that they made — —— to 








+ (1874) L. R., 9 C. P., 370. : * (1587) I. Li R,, 7 Cal, 1 ees 
3 (1878) 1 C. L. R., 425. — s — —— ise. | 
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receive the water from the plaintiffs drain and roof and carry 
it away. 



















profits à prendre. 


In Duke of Sutherland v. Heatheote,! it was explained by 
Lindley, J., that in the absence of clear and explicit language 
in the deed of grant a profit à prendre, which is an incorporeal 
hereditament lying in grant, and is a right to take something 
off another person's land, does not prevent the servient owner 
taking the same sort of thing to his own land, for the first right 
may limit, but does not exclude the second, 

Thus a right to take mineral which is a profit à prendre, 
does not prevent the servient owner from working the minerais 
which the dominant owner is not himself in a position to get. 

In India the same principle has been recognised both by 
the courts in the cases above cited and by the Legislature in 
section px of the Indian ente Act. - 
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! (192) 1 Ch., 475, 


The same principle is to be found app lied to the c: case of 
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Extinction oF EASEMENTS. 
Part [.—By Express Release. 


As easements may be created by express grant, so ease- 
ments may be extinguished by express release. 

Since in India writing is not essential to the valid creation 
of an easement, it is presumed that writing is not necessary to 
release an easement, but if writing is employed and the ease- 
ment is of the value of one hundred rupees or upwards, the 


writing must be registered." 


In England it is the rule of law that the express release 
of an easement should be effected by an instrument under 





seal, but the equitable modification of the rule allows easements 


to be extinguished by agreement merely.’ i 

The dominant owner is at liberty to abandon an easement 
whenever he pleases, for, as already seen, the servient owner 
has no right to compel him to continue the easement for his 


benefit.’ 








i Se Indian Registration Act, IlI of 
1877, < 3, ''ímmoveable property," 
and s. 17. 

? See Gale on Easements, 7th ed., p. 482. 


* Arkeright v. Gell (1839), 5 M. and 


B 


W., 203 ; Mason v. Shrewshury and Here- - x - id 


ford Ry. Co. (1871), L. R., ô Q. B., 5/8;— 
KLoorshed Hossein v. Teknarain Singh - apis 
(1878), 2 C, L. R., 141 ; and see — E" a 





and Chap. III, are MI, 










The power of the dominant owner to release an easement 
appurten:nt to the dominant tenement is of course commen- 
surate with his power to alienate the dominant tenement. 


Thus, if the dominant owner be a tenant for years he can- Release by 
not release any easement appurtenant to the dominant tenement ^ — 
for a period longer than the term of his lease. And where 
there are three co-owners of a house to which an easement 
is appurtenant, and one of them releases the easement, the 
release is effectual only as against him and his legal representa- 
tive.’ 

Under section 38 of the Indian Easements Act, an Release as to 
easement may be released as to part only of the servient —— 
tenement. — — 
Easements may be extinguished throngh the operation of a 


h 
a legislative enactment. operation of 


"t£: 
This mode of extinction has the effect of an ex press d 


release,* and instances of it are to'be found in England under 
the Land Clauses and Railway Clauses Acts,* and in India under 
the Land Acquisition Acts.‘ | 

The acquisition of land under these Acts discharges it of 
all easements appurtenant thereto, and the remedy of the 
dominant owner is not by suit for disturbance of his rights, 
but for compensation for injurions affection.® 

But when the disturbance is caused not by the exercise 
of any power conferred by the Act, but by something done ' 
independently of it, an action will lie for disturbagce.7 

Under the provisions of the Bengal Tenaney Act, VIII of 
1875, a purchaser may, under certain conditions, annul incum- 
brances including easements attaching to the holding or tenure 





sold at an execution-sale and purchased by him.* 
LI 
^ See I. F. Act, s: 38, para. 2. © Eagle v. Charing Cross Ry. Co. 
2? Sæ I. E. Act, s. 38, ill, (a). (1867), L. R., 2 C. P., 638; Wigram v. 
* Gale on Easements, 7th ed., p. 482, Fryer (1887), L. R., 36 Ch.- D., 87; 
s Ibid, p. 4*4. Taylor v. The Collector of Purneah (1887), 


* Collector of ?4-Pergamahs v. Nobin 1, L. R., 14 Cal., 423. 
Chunder Ghose (1865), 3 W. R., 27; -9 Turner v. Sheffield and Rotherham 3 
x v. Collector of Purneah (1887), Ry. Co. (1842), 10 M; and W.Q425. E i 

. L. R., 14 Cal., 423. * Ss, —— — eer 


— — 
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Easements may also be lost by operation of the law of 
limitation when the dominant owner fails to bring a suit for the 
disturbance of his right within the time allowed by the Limita- 
tion Act... This matter will be more conveniently considered 
hereafter in connection with the disturbance of easements.* 


Part 11.— By Presumed Release. 


It is interesting to observe that for every method of acqui- 
sition of easements there 1s a corresponding method of extinction. 

Express grant has its converse in express release. 

As there are circumstances from which the law will 
presume a grant, so there are circumstances from which it will 
presume a release. 

The easement which arises by presumption of law on a 
severance of the tenements. is extinguished by presumption of 
law when those tenements are re-united in the same ownership. 

As an easement may be acquired as a matter of necessity, 
so will it be extinguished when the necessity ceases. 

As user may be evidence of a prescriptive right, so non- 
user may be evidence of its abandonment. 

In dealing with the loss of easements by presumed release 
it is proposed to examine the subject from four different 
aspects, namely :— 

(a) Extinction by unity of absolute ownership. 

(b) Extinction through the authorised act of the servient 

owner. 

(c) Extinction by abandonment. 

(4) Extinction by forfeiture. 


A.— Extinction by unity of absolute ownership. 


Easements are extinguished by unity of seisin or the : 
‘absolute ownership of the dominant and servient tenements — iz 
becoming vested in the same person.® —— 


* Kena Mahomed 
(1863), | Marsh., 506. 
>? See Chap. XI, Part II (5). 
* 2 Coke's First Inst., sec. 561, p. 3135; 
Wood v. Waud (1849), 3 Exch., p. 775; 


v. Bakatod Ni rear 







Modhoosooodwn Dey v. Bissonath Dey _ 
(1875), 15 B. L. R., 365; Lord Dyneror — 
v. Tennant (1886), L. Re : 
34/5; L. R., 33 Ch. D., 
Act, a. 46. 














It will be seen hereafter that unity of possession causes 
the suspension, but not the extinction of an easement.' 
It is only the union of the two tenements held in fee and =a ec 


; ust — 2 
for an equally perdurable estate that will work extinction: Eos —— 





the lord grant the services to the tenant in fee, this shall enure by 
way of extinguishment, causa patet." ° = 

Upon this Lord Coke makes the observation :— £ 

“ Here Littleton intendeth not only as great and high 
an estate, but as perdurable also, as hath been said ; for a 
disseisor or tenant in fee wpon condition hath as high and 
great an estate, but not so perdurahje an estate, as shall make 
an extinguishment."* 


The merger of one tenement in the other so as to result in Effect of 











the absolate ownership of both in fee causes the easement tO tenent in E 
disappear in the ordinary rights of property.* X omm 3 

When once the easement is extinguished it cannot be Basement once ——— 
revived, but must be created de novo. — cannot he m 3 















This proposition, though coinciding’ with the principle """*! 
which governs the creation of discontinuous easements on a - 
severance of the tenements,’ may at first sight appear to be 
at variance with the usual acceptation of a quasi-easement, or — 
an easement of necessity, which requires no special act of — 
creation on the part of the servient owner.’ 4 

It might be said of these rights that being in existence as 
easements prior to unity they had remained dominant during 
the period of unity to revive upon severance. $ 

Bat this view is not strictly in accordance with true p. — . 
ciples. e o e e — 

In the view — easement is a restriction of the rights . a. S 
of property it is contrary to the policy of the law to favour — 
its revival when ⸗— pret aps ape i 






9 2 (ctke's First Inst., s. s61. 
9 shid. 
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Holmes v. 
loring. 


There need 
not be unity 
of possession 
as well as of 
ownership. 
Easements of 
necessity 
extinguished 
by unity of 


“absolute 


ownership. 





recognised methods. If it is to re-appear, it must do so not 
as the former right revived, but as a new creation. 

This certainly appears to have been the opinion of the 
court in Holmes v. /Zoring, and is in consonance with the 
proper legal conception of an easement. 

In order to extinguish an easement it is not necessary that 
unity of possession should be coupled with unity of seisin or 
ownership. Itis sufficient if there is unity of ownership.* 

Easements of necessity are extinguished by unity of abso- 
lute ownership as well as other easements. On a severance of 
the tenements they do not revive, but come into existence as 
new rights arising out of the necessity of the case. As says 
Best, C. J., in 7Tolmes v. Goring" : “If I have four fields, and 
grant away two of them, over which I have been accustomed 
to pass, the law will presume that I reserve a right of way to 
those, which I retain ; but what right? the same as existed 
before? No ; the old right is extinguished, and the new way 
arises out of the necessity of the thing." 

The second part of the second paragraph of section 51 of 
the Indian Easements Act is not strictly speaking in conformity 
with the English law as just stated. 


B.—Extinetion through the authorised act of the servient 
owner. 


Easements are extinguished where the dominant owner 
authorises an act of a permanent nature to be done on the 
servient tenement, the necessary consequence of which is to 
prevent the future enjoyment of the easement. 

Thus in Winter v. Brockwell* where the defendant with 
the consent of the plaintiff erected a skylight at his own expense 
in such a position as to shut out light and air from the plaintiff's 
windows to which he had previously been entitled, it was 
held that the plaintiff had no right of action against the 
defendant. — Se 





1 (1824), 2 Bing., 76. | W.. 695, 
3 See Buckby v. Cola (1814), 5 Tant, — * (1824), 2 Bing., 8. 
311 ; England v. Wall (1812), 10 M. & * (1807), 8 East., 309. —  — 








-o« S68 3 SERA a MS 


In Liggins v. Inge the court considered itself bound by- | 
the authority of Winter v. Brockwell, and held that the plaintiff — — — 
could not maintain an action against the defendants for con- — 
fining a weir whereby the flow of water to the plaintiff's 
mill as formerly enjoyed had been diminished, inasmuch as 
the defendants had erected the said weir under parol license 
for the plaintiffs father and had incurred expense in so 
doing. 

Davis v. Marshall? a case very similar in its circumstances Davis v. 
to Winter v. Brockwell, was decided on the same principle. : 

The license by whieh the servient owner commits the The license 











act of obstruction may be express, as already seen, or presumed on on 

from the acquiescence of the dominant owner. — — 3 
In Bower v. Hill’? the defendant had perm: inently obstruct- Bower v. Hill, — d 

ed the defendant's right of way by the erection of a bridge Pu = 

with a tunnel under it, and Tindal, €. J., said: * We think the — 

erection of the tunnel is in the nature of, and until removed, y pe 

is to be considered as, a permanent obstruction of the plaintiff's Lie — 














right, and therefore an injury to the plaintiff, even though he * — 
receives no immediate damage thereby, | The right of the 
plaintiff to this way is injured if there is an obstrnetion in- its 
nature permanent. If acquiesced in for twenty years, it. — c Ee 
would become evidence of a fenunciation and abandonment. of | CR m 
the right of way.’ uode 
in Kena Mahomed v. Bohatoo Sircar* — plaintiff and — 
defendant were owners of adjoining estates, and the plai ntiff sica. - mag E- 
claiming the right of having the drainage water from the 
defendant’s land flow over his own land, sued the defendant for | 
having eight years prior to suit diverted the water so that. it no re 
longer flowed over his land. It was held that the mere inter- -· 
ruption would not extingui: 
found that the plaintiff | | 
eight years, such. conduct on his part » 
intention not to resume the ehh cs — 
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Ba seemed v? In Banee Madhuh Doss v. Ram Joy Rokh, it was held that 
Jen — the plaintiff's claim for the demolition of the defendant's house 
which obstructed the plaintiff's right of way, was such as a Court 
of Equity and good conscience ought not to enforce on the 
ground that the defendant had incurred expense in erecting the 
house and had used it for the convenience and comfort of him- 


self and his family for seven years without opposition from the 


plaintiff. 

Pons varem: In Ponnusawmi Tevar v. The Collector of Madura,’ it was 

Fever x. observed that “ acquiescence in the sense of mere submis- 

Mesure. sion to the interruption of the enjoyment does not destroy or 
impair an easement. To be effectual for that purpose it must be 
attributable to an intention on the part of the owner of the domi- 
nant tenement to abandon the benefit before enjoyed and not 
merely to a temporary suspension of the enjoyment, or be 
evidenced by acts or words which had induced the owner of the 
servient tenement to incur expense on the reasonable belief that — | 
the enjoyment had been entirely relinquished." 

Stronger case A much stronger case of acquiescence must be made out 

of aefures- 


cence required at the hearing than is required at an interlocutory application, 
si bearing — “for at the hearing of a cause it is the duty of the court to 
interlocutory decide upon the rights of parties, and the dismissal of the bill, 


application, 
upon the ground of acquieseence, amounts to a decision, that a 
right which has once existed is absolutely and for ever lost.” 

- The mere delay, therefore, of a few weeks on the part of 
the dominant owner in raising an objection and taking pro- 
ceedings is not of itself sufficient to extinguish the right.  : 

Under I. E. Under the Indian Easements Act the authority given to 
— Act license 
. muwsthees. the servient owner must be aid 
: Express The express — “may, however, be oral? Under - 


section 47 of the Indian Easements Act a cessation of enjoyment 
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for twenty years following the obstruction of the easement * = 
by the servient awner wili extinguish the right. 7 — 
A similar provision is not contained in the Indian Limita- Such positive — 
tion Act, and no such positive role is to be found in the English "eom 
authorities, or in the Indian case law outside the Easements 
Act,? non-nser being merely regarded as evidence of abandon- | 
ment. ; 
This doctrine has been expressly rejected by the Act.* 


C.— Extinction by abandonment. 


Extinction of an easement by abandonment depends upon 


some conduct on the part of the dominant owner shewing his = 

intention to discontinue the enjoyment of the light. — 
In the case of negative easements such conduct usually 

takes the form of some act of the dominant owner causing a — 


permanert alteration by the dominant tenement. 

In the case of affirmative easements such conduct is usu- 
ally established by non-user following either an actual dis- e 
claimer of the right or some other act on his part shewing an” — 
intention to abandon. 












(1) Abandonment of Negative Easements. 





A negative easement is extinguished by abandonment when Easements of * 
there is a permanent alteration of the dominant tenement of M 





ermanent - 
such a nature as to shew an intention on the part of the domi- alteration of — 
nant owner to cease enjoyment of the light. tenement 


The leading case on this subject is that of Moore v. Raw- — — 
son.* The facts were that the plaintiff 's predecessor i in title had ?^»- | 
at one time enjoyed the access of light and air to the dominant 
tenement by means of certain windows in a wall in bis house. * 
He subsequently pulled down this wall and in its place and on Moore v. Raw — 
the same site erected a blank wall with no windows in it. A 








3 Moore v. Rawson (1824), 3 B. & €, Mad. H. C., 6; Raj. Beharee Roy v. 
332 ; Crossley v. Lightowler (1867), L. R, Tara Pershad Reg (15873, 20 W. R., 
2 Ch. App., 478. 188. — | 
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This state of things continued for seventeen years, during 
which time the defendant erected a building opposite ‘the plain- 
tiff * blank wall, and the plaintiff then opened a window in his 
blank wall, and because it was darkened by the defendant's 
buildiag, he sued the defendant for the obstruction. 

It was held that the pulling down of the old wall with 
windows and the erection of the new blank wall in its place 

without windows amounted to an abandonment of the easement, 
and that the plaintiff was not entitled to maintain the action. 
The opinions of the judges are important, and the following 
passages may usefully be quoted :— 

Abbott, C. J., said :' “It seams to me that if a person 
entitled to ancient lights pulls down his house and erects a 
blank wall in the place of a wall in which there had been 
windows, and suffers that blank wall to remain for a consider- 
able period of time, it lies upon him at least to shew that at 
the time when he so erected the blank wall, and thus apparently 
abandoned the windows which gave light and air to the house, 
that was nota perpetual but a temporary abandonment of the 
enjoyment, and that he intended to resume the eujoyment of 
those advantages within a reasonable period of time. I think the 

barthen of shewing that lies on the party who -has discóntinued 
the use of the light. By building the blank wall, he may have 
induced another person to become the purchaser of the adjoining 
ground for building purposes, and it would be most unjust that 

he should afierwards prevent such a person from carrying those 
Stee purposes into effect.” oh 
ro ? — Bayley, J., said :* ^ the right to — air, or watér, i is ee 
—  aequired by enjoyment, and will, as it seems to me, continue so — 
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= we —— — the party either continues that enjoyment or shews an — 
E intention. to continue it," The same learned judge points out E 
that by the erection of the blank wall, the plaintiffs predeces- ——— 
sor ceased to enjoy the light in the mode lie had been used to, = - 

* his right ceased | with > Sat. The judgment con — e 






y € TEEN a et T ex — 
with the sitet qure: L4 — — instead of di oing 5 
: EP i gi. 1. 2 — * 





the house and buildings, and converted the land into a garden, 
and contimrued so-to use it for a period of seventeen years ; and 
anotber person had been induced by such conduct to buy the 
adjoining ground for the purposes of building. It would be 
most unjust to allow the person who had so converted bis 
land into garden ground, to prevent the other from building 
upon the adjoining land which he had, under such circumstar- 
ces, been induced to purchase for that purpose. I think that, 
according to the doctrine of modern times, we must consider 
the enjoyment as giving the right, and that it is a wholesome 
and wise qualification of that rule to say, that the ceasing to 
enjoy destroys the right, unless at the time when the party 
discontinues the enjoyment he does some act to shew that he 
means to resume it within a reasonable time." 

Holroyd, J.,' explained that if the plaintiff's predecessor 
had intimated, or had done some act shewing, his intention of 
building a similar wall in the place of the old one, the rights 
attaching to the latter would have continued, but that the 
interval of a long period of time between the pulling down of 
the old wall and the erection of a new though similar one with- 
out any intention previously shewn to make a similar use of the 
land, or the pulling down of the old wall and the substitution of 
something entirely different in its place would constitute an aban- 
donment of the easement as being the creation of a new thing. 
There was not only nothing to shew that he intended to rebuild 
the old wall within reasonable time, but the actual erection of 
a new wall different from the old one shewed he did not intend 
to renovate the old one. 

Littledale, J.,? thought as the right to light and air might 
be acquired by user, so it might be lost by non-user, such non- 
user being of course the necessary result of the — 
alteration of the dominant tenement. 

He could not agree to the proposition that as the right ta 
light and air could only be acquired by occupancy for twenty | 
years, there was a corresponding rule that there could be no 
loss of the right without abandonment for —— years. | 











“I think," he says, *that if a party does any act to shew 
that he abandons his right to the benefit of that light and air 
which he once had, he may lose his right in a much less period 
than twenty years. If a man pulls down a house and does not 

make any use of the land for two or three vears, or converts it 
into tillage, I think he may be taken to have abandoned all 
intention of re-building the house; and, consequently, that 
his right to the light has ceased. But if he builds upon the 
same site, and places windows in the same spot, or does any- 
thing to shew he did not mean to convert the land to a different 
purpose, then his right would not cease." 

In Liggins v. Sage! Tindal, C.J., who delivered the judg- 
ment of the court said: “There is nothing unreasonable in 
holding that a right which is gained by occupancy should be 
lost by abandonment. Suppose a person, who formerly had a 
mill upon a stream, should pull it down, and remove the works 
with the intention never to return. Could it be held, that the 
owner of other land adjoining the stream, might not erect a 
mill and employ the water so relinquished ? Or that he could be 
compellable to pull down his mill, if the former mill-owner 
should afterwards change his determination, and wish to 
rebuild his own? In such a case it would undoubtedly be a 
subject of enquiry by a jury, whether he had completely aban- 
doned the use of the stream, or had left it for a temporary 
purpose only ; but that question being once determined, there 
seems no ground to contend that an action would be maintain- 
able against the person who erected the new mill, for not 
pulling it down again after notice." 

In Stokoe v. Singers? the plaintiffs had blocked up their 
ancient windows from the inside, leaving the bars remaining 
so that it was obvious there had been windows there. The — 

“windows remained in this state for nineteen years, when the 
defendant shewed an intention to build in such a way as would 
— have prevented the windows from being ever re-opened. To 
assert their easement the plaintiffs opened the windows, and the 
_ defendant to raise the question. whether they had such Rie 








Ls 3 (1831) 7 Bing., p. 699, — | * (1857) ELA B., 81; 35 1. J. Q.B, 3s 
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erected 4 board on his own land so as to obstruct the windows. — 
The plaintiff then brought an action for the obstruction. Baron — 
Martin at the trial directed the jury that the easement might — 
be lost by an abandonment, and that closing the windows with — 
the intention of never opening them again would be an aban- — 
donment destroying the right, but that closing them for a mere — 


temporary purpose would not be so. “He also stated that, though 
the person might not really have abandoned his right, yet 
if he manifested such an appearance of having abandoned it E 
as to induce the adjoining proprietor to alter his position in the 
reasonable belief the right was abandoned, he would be preclud- : | = 
ed from claiming the right. The jury found for the plaintiffs. 

In discharging the rule for a new trial on the ground of - 
misdirection, the court of Queen's Bench thought the true 

points were left by the judge to the jury and found for the 

plaintiffs. They considered the jury to have found that the — 
plaintiffs’ predecessor did not so close up his light as to 
lead the defendants to incur expense or loss on the reason- = 
able belief that they had been permanently abandoned, nor | = 
so as to manifest an intention of permanently abandoning © 
them. 








Stokoe v. Singers did not actually decide what would be the When aban- - * = 
donment may 
effect of closing up lights in such a manner as to shew an become effects I 
intention of permanently abandoning them when such intention “* — 
had not heen communicated to the adjoining owner and not . 
aeted upon by him, but from the reported dicta in the case, the 
impression on the minds of some of the judges appears to have 
been that the abandonment would not become effectual, until it — — 
had been communicated to and acted upon by the — o S 
owner. : — 
But it will be seen from a careful examination in — 
cases that this question eases to be material when once the 
intention on the part of the dominant owner ‘to Permanently 
abandon his right has been clearly shewn. 
Further no fixed period of cessation of enjoyment is 
essential to the extinction of the right. The —* qu : 
is whether the circumstances of —— 



















- f f -^ — 
"Fa . 1h S. = e * wv. 
* — AT" + "E - M. s. s ce 
— Ne" vo i $^ "u , ` e. i "m 
" d X OR ME E Dy t ar ar fub ios d i. 
"7" 4^ * rs ] * = E ws ae Ln b am ho "es $- 
"3 : nin. — - B ` E | Ec E = t r =- 
* pr - dv as 3-9 1 "a " 4 m s " Md , ^e Pi v^ dap laa w 





( 468 ; 


hasbeen inten- intention on the part of the dominant owner to abandon the 
is fon easement. 

If they have, the shortest period of non-user will not pre- 
vent extinction? ; if they have not, even a long period of non- 
user is insufficient to destroy the right.’ 

In Tapling v. Jones,* Lord Chelmsford said: ** The right 

J continues uninterruptedly until some unequivocal act of inten- 
tional abandonment is done by the person who bas acquired 
ES it, which will remit the adjoining owner to the unrestricted 
use of his own premises. It will, of course, be a question in” 
each case, whether the circumstances satisfactorily establish an 
intention to abandon altogether the future enjoyment and 
exercise of the right. If such an intention is clearly manifest- 
ed, the adjoining owner may build as he pleases on his own 
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— land.” 

Barnes. — In Barnes v. Loach, it was held that where there was a 
— right to the access of light and air to windows in the walls of 
Bx certain cottages, the easement was not destroyed by the setting 


-— L 
 jqu—— E 
— 
— P 
" 


back of the walls and the opening in the walls so set back of 
B new windows of the same size, and in the same relative position, 
— as the former windows in the former walls. 

- Effect of pull- The mere suspension of the enjoyment of the easement 
= > — e caused by the pulling down of the dominant tenement, will 
. — mentwithin- not cax.e the destruction of the right if there is an intention 
— estore build. to restore the building with its ancient lights, and this though 


-— andthe the character and purposes of the building may be entirely 


— 
— 












Staightv. — altered. This was decided in Staight v. Bura* and Ecclesiastical 
Commissioners for England v. Kino.’ In the latter case James, —— 
L. J., said: “It appears to me that when a building in whieh — — 
there are ancient lights, 1 has been taken down, though the actual 5 
Pn so pem of * right has been suspended, there is ——" 


we 




























» Mons v. Besos (162), $ B. à C. *(1865) IH. L.C. p aR 

—— . $882; Stokoe v. Singers (1857), SE. & B., * (1879), L RB. 4 Q. B. D., OL eae 
vis " Tapling v. Jones (1865), li 8 L C. * (1869), L R., 5 Ch, — prr. 
op. 319; Ecclesiastical Commissioners v, — BO. ov 
? Kino (180), La Rey 14 Ch. a 








to prevent the owner from applying to the Court for an injunc- 
tion to restrain an erection which wonld ‘interfere with the m 
easement of the ancient lights, where the Court is satisfied, — 
that he is about to restore the building with its ancient lights. 


That was so decided by Lord Justice Giffard in Straight v. ce 
Burn, which anfortanately was not brought to the attention of the — 
Vice-Chancellor. I cannot see any distinction between that case EB 
and this. There the house was taken down and a wall was left = 


standing with holes init. Here the charch has been taken down, 
and the fact that no wall has been left standing with holes in it, 
does not, in my opinion, make any substantial difference, because 
there is no doubt that the property, which is in the city of 
London, will be sold for the purpose of being built on, and 
there is very little doubt that, so far as possible, the purchaser Bx E 
from the Ecclesiastical Commissioners will take eare to preserve ES 
the rights of light." — 

[n Newson ve Pender,! the plaintiffs were the owners of a 
howse containing ancient windows. This house they pulled 
down and in its place erected a much larger building. A few 
of the new windows were in substantially the same positions as 
the old windows though covering a larger space, bnt the greater 
namber of windows occupied only a part of the spaces ocenpied 
by the old windows and extended beyond them on one side 
or the other. Some of the new windows were in entirely 
different positions from any of the old ones, and some of the 
old windows had been bricked up. 

Upon these faeta. it was decided that no intention to aban- 
don had been disclosed on the part of the plaintiffs and that 
they were entitled to an injunction restraining the defendants 
trom € their building so as to obstract or interfere with > 

[n Be v. Pape? the plaintiff pulled down a building iff Sot v. Pam 
which were ancient lights, and on its site erected a new build- 200000 
ing with larger and more numerous windows. 

In the new et er of some of the old windows | 
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fact that six of the new windows coincided subtantially with 
three of the old windows. It was held that, as regardsethe first 
set of windows, the erection of the brick wall unquestionably 
shewed an intention on the part of the plaintiff to abandon the 
use and enjoyment of the light formerly had in respect of them, 
but that there had been no intention to abandon the easement 
in respect of the second set of windows and that the plaintiff 
was entitled to protection accordingly. 

In Greenwood v. Hornsey,’ following Tapling v. Jones and 
Scott v. Pape, it was held that an intention to abandon must be 
clearly established by the evidence, and that no intention to 
abandon an easement of light could be inferred from the pull- 
ing down of the old building and the advancement of the front 
a new building two feet beyond the sites of the front of the 
old building, care having been taken so to arrange the new 
windows as to preserve the easement of light enjoyed in res- 
pect of the old windows. 

In Smith v. Bazter* the observations i made by Cotton, 
L. J., in Scott v. Pape, were applied mutatis mutandis to the 
windows, in respect of which the plaintiff claimed. 

The abandonment of easements of support by a permanent 
alteration of the dominant tenement is governed by the same 
principles as that of other negative easements. 

Thus it was said by Cockburn, C. J., in Angus v. Dalton.‘ 
* It is scarcely necessary to observe that any easement of lateral 
support, which may have attached to the plaintiffs premises as 
the house before stood, was lost by the taking down of the old 
house and substituting a building of an entirely different con- 
struction as regards the wall or foundation on which it rested.” 

Itis a rule applicable to both negative and affirmative 
easefhents. That a long period of non-user or an alteration of 
tbe dominant tenement inducing the adjoining owner to alter 
his position in the belief that the dominant owner intended to 
abandon his easement, throws on the latter the burthen of 
shewing that he had done something during the pene — 





! (1886) L. R., 33 Cb. D., 471. * (1886) L. R., 31 Ch. D., p. 567. 
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non-user or before the adjoining owner had altered his position 
indicating his intention to preserve the right. But if the 
dominant owner, though intending only to temporarily abandon, 
does nothing to shew his intention to preserve the right, and 
the adjoining owner is accordingly induced to alter his position 
in the reasonable belief that the other intended to permanently 
abandon, the easement will be lost.’ 

It should be observed that though a continuous or negative 
easement may be lost by a permanent alteration, of the do- 
minant tenement shewing an intention to abandon, no such 
result is caused by a mere alteration of the purpose for which 
the dominant tenement is used, or by an alteration of the 
dominant tenement which leaves the easement as capable of en- 
joyment as before, for a man is entitled to make such use as 
he pleases of the light and air or water to which he is entitled, 
provided his enjoyment does not exceed its proper limits, 


Thus it was resolved in Luttrel’s case? that the alteration Luttrel's case, 


of falling mills into grit mills did not destroy the right to 
have water come to the mills, provided there was no diversion 
or stopping of the water by reason of the change. “Soif a 
man has an old window in his ball, and afterwards he converts 
the hall into a parlour or any other use, yet it is not lawful for 
his neighbour to stop it, for be shall prescribe to have the light 
in such part of his house,* and although in this case the plain- 
tiff has made a question, forasmuch as he has not prescribed 
generally to have the said water-course to his mills generally, 
but particularly to his falling mills, yet forasmuch as in 
general the mill was the substance, and the addition demons- 
trates only the quality, and the alteration was not of the 
substance, but only of the quality, or the name of the mill, 
and that without any prejudice in the water-course to the owner 

1 Moore v. Rawson (1824), 3 B. & C., Collector of Madura (1869), 5 Mad, 
332 ; Orossley v. Lightowler (1867), L. R., H.C., 6; and see Indian Evidence Act, I 
2 Ch. App., 478 (482). of 1872, s. 115. 

9 Moore v. Rawson; Stokoe v. Singers, * (1738) 2 Coke's Rep., Part IV, 86. 
(1857), 8 E. & B., 31; 26 L. J. Q. B., * See further as regards easements of 


257; Cook v, Mayor of Bath (1868), L. R., — light and air, Chap. III, Part I, and 
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thereof ; for these reasons it was resolved that the prescription 
remained." 
Sun v. In Watts v. Kelson! Mellish, L. J., observed: *'[Ít was 
; farther objected, that the fact of the plaintiff having pulled down 
the cattle-sheds and erected cottages in their place, deprived 
him of the right to the use of water. We are of opinion, how- 
ever, that what passed to the plaintiff was a right to have the 
water flow in the accustomed manner through the defendant's 
premises to his premises, and that when it arrived at his 
premises he could do what he liked with it, and that he would 
not lose this right to the water by any alteration he might make 
. in his premises." 
aoe In conclusion it is to be remarked that a right once aban- 
doned is abandoned forever. Therefore when-once an abandon- 
ment has taken place, and the servient owner has built on his 
land, the dominant owner cannot, by restoring the dominant 
tenement to its original condition, compel him to remove the 
obstruction.? 
r8 "» Section 38, Explanation I (+) of the Indian Easements 
Act, is in conformity with the English law and provides that an 
easement is implied by release where any permanent alteration 
is made in the dominant heritage of such a nature as to shew 
that the dominant owner intended to cease to enjoy the ease- 
ment in future. Explanation II provides that mere non-user 
of an easement is not an implied release within the meaning 
of this section. This is equally so under the English law. 
I. E. Act, a 47, But in providing as it does by section 47 that an unbroken 
variation from . N- : 
< wherisw, period of non-user for twenty years following the alteration 
of the dominant tenement shall extinguish a continuous ease- 
ment, the Act converts what is a question of fact or a matter 
m of presumption under the English law into a legal rule. The 
— Act expressly rejects the English and Indian doctrine outside 
| the Act that non-user is merely evidence of abandonment! — . 
s (1871) L. R., 6 Ch. App. 166(175). °` — see Kena Mahomed v. Bohaloo — E 
3 Se per Lord Chelmsford in Tapling — (1863), 1 Marsh., 506 ; Ponvsqwm: Tewar — 
v. Jones (1985), 11 H. L. C. p. 319. v. Collector of Madura (1889), 5. Mad. " 
* See Gartte of India (1880), July H. C., 6; aun o LN e 


to Dec., Part V, p. 479. For the Indian Pershad Roy (1873), 20 W. R., 
authorities not governed by the Act 
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A similar provision does not appear in the Indian Limitation 
Act. ^ | 
(2).— Abandonment of Affirmative Easements. 


The extinction of affirmative easements by abandonment, Non-user ac- — — 





consists in the cessation of the right to make active use of the urpis — 
servient tenement accompanied by other circumstances shewing M Rer E 
an intention to abandon, to abandon, — = 
It will be convenient to study the law first, as it now 
exists in England and in India where the Indian Easements — 
Act is not in force, and secondly, as it is to be found in the i 
Indian Easements Act. — 
In England and in India where the Indian Easements Law in Eng. 
Act does not apply mere non-user does not amount to aban- e epe. -— 


, +) the L E. Act. — — 
donment, but it may be evidence of abandonment and will yo) user onis ttm 


work the extinction of an easement when coupled with an mM of ae 

andonment, 
express disclaimer of the right, or accompanied by other z^ 
circumstances shewing an intention to abandon. 

Further, it will be found that time is not a necessary Fixed period 
element in a question of abandonment as it is in the case of renner 
the acquisition of an easement. No precise period of non-user 
is essential to the extinction of an easement, for it is not so 
. much the duration of the non-user as the nature of the act 
done by the grantee of the easement, and the intention thereby Material - 
indicated which are the material questions for consideration,  9"**tions. 

The period of non-user becomes material only as an ele- Sorat tow 
ment in the question whether the dominant owner intends to ^" "naterial. — 
abandon, and such intention is only to be ascertained from the 
particular circumstances in each case. | 

It will be useful to consider the authorities. The case of Norbury v. 
Norbury v. Meade! shews that non-user coupled with a dis- Non-user 
claimer of the right will amount to an extinguishment. Thus if 2:7 led witli 2 e. 
the dominant owner ceases to use a way and says that he has E 
noright to it, he will be RM to have permanently aban- 
doned the easement. 

In Bower v. Hill? the —— the occupier of premises Boae B Hi 
having a frontage on a stream along which he had a right of 
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passage put up a pair of gates in such a position as to separate 
a portion of his premises from the stream. The space pf ground 
between the gates and the stream was left in the possession 
of the plaintiff and at the time of action had so remained for 
five vears. 

The only uses of the easement had been by persons fre- 
quenting the defendant's premises. In dismissing the action 
brought by the plaintiff for the obstruction of the alleged right, 
the Court observed that there was nothing in the evidence to 
shew that the easement belonging to the owner of the defendant's 
premises had ever been extinguished or released ; there had 
been only a temporary discontinuance or at most a temporary 
suspension of the right, for the defendant could at any time 
resume user of the right by taking any part of the frontage 
into his possession so as to have access to the stream. 

In The Queen v. Chorley! the law is clearly stated by 
Lord Denman, C.J., who delivered the judgment of the Court. 
He said, “The learned judge appears to have proceeded on 
the ground that, as twenty years’ user in the absence of an 
express grant would have been necessary for the acquisition of 
the right, so twenty years’ cesser of the use in the absence 
of any express release was necessary for its loss. But we 
apprehend that, as an express release of the easement 
would destroy it any moment, so the cesser of use coupled 
with any act clearly indicative of an intention to abandon 
the right would have the same effect without any reference to 
time. For example, there being a right of way to the defen- 
dant’s malthouse yard, and the mode of user by driving carts and 
waggons to an entrance from the lane into the malthouse 
yard, if the defendant had removed this malthcuse, turned the 
premises to some other use, and walled up the entrance, and 
then for any considerable period of time acquiesced in the unres- — 
trained use by the public, we conceive the easement would have — - 
been clearly gone. It is not so much the duration of the cesser che 
as the nature of the act done by the grantee of the easement, or 
of the adverse act acquiesced - in by him, and the intention a 





* (1848) 12 Q. B., 515 (518). 











in him which either the one or the other indicates, whieh 
are material for the consideration of the jury. The period 
of time is only material as one element from which the 
grantee's intention to restrain or abandon his easement may be 
inferred against him ; and what period may be sufficient in 
any particular ease must depend on all the accompanying 
circumstances. This is the principle on which the judgments of 
all the members of this Court proceeded in Moore v. Rawson, 
and which was adopted in Liggins v. Inge.* 

In Ward v. Ward? it was held that a discontinuance of 
user for more than twenty years did not deprive the defendant 
of his easement of way when it was shown that the reason of 
the discontinuance was the existence of a more easy and conve- 
nient means of access to the dominant tenement. 

[In the course of the argument Alderson, B., observed : 
“The presumption of abandonment cannot be made from the 
mere fact of non-user. There must be other circumstances in 
the case to raise that presumption. The right is acquired by 
adverse enjoyment. The non-user, therefore, must be the con- 
sequence of something which is adverse to the user." 


Ward v. Ward, 


In Cook v. Mayor and Corporation of Bath, the plaintiff Cook v. M 
p f i the plain x Baik” 


closed the back door in his premises in respect of which he “ 
claimed a rigbt of way, and it remained so closed for thirty 
years. About four years prior to suit he re-opened the door- 
It was held that these circumstances of themselves constituted 
an abandonment of the easement. Vice-Chancellor Maling said : 
* A right of way or a right to light may be abandoned, and it 
is always a question of fact to be ascertained by a jury, or by 
the court, from the surrounding circamstances, whether the act 
amounts to an abandonment, or was intended as such." 


The general principle was recognised in the case of Crossley General prin- 


ford on appeal. 





» (1824) 3 B. and C., 332, * (1866) L. R., 3 EL, 279, on appeal _ 
s (1831) 7 Bing., 682, 693. (1867), Is 2 cx — 478. 
* (1852) 7 Exch., 838. | : 


and Sons, Limited v. Lightowler,* both by Vice-Chancellor Pagedenment. A a 


Wood at the original hearing, and by Lord Chancellor Chelms- —— 



























) : 

The former judge said :' * The question of abandonment, — — 
| quite concede to the Counsel for the defendants? isa very 
nice one. On that a great number of authorities have been 
cited, which appear to me to come to this, that the mere nonu- 


user of a privilege or an easement is not in itself an abandonment 
that in any way concludes the claimant; bnt the non-user is — 

evidence with reference to the abandonment. The question of 

abandonment is a question of fact that must be determined 

upon the whole of the circumstances of the case." 

On appeal Lord Chelmsford referred with approval to 

Moore v. Rawson and The Queen v. Chorley, as establishing 

general principles, and said :* ** The authorities upon the subject 

of abandonment have decided that a mere suspension of the 

exercise of a right is not sufficient to prove an intention to 

. abandon it. But a long continued suspension may render it 

necessary for the person claiming the right to shew that some 

indication was given during. the period that he ceased to use 

the right of his intention to preserve it. The question of 

abandonment of a right is one of intention, to be decidel upon 
the facts of each particular case." — ; 
Taba Ram In Teaka Ram v. Doorga Pershad* the plainti sought to 
Pershad. enforce the right to discharge rain-water on to the defendant's 
land in respect of a house which had not been in existence for 
several years, and it was held that the destruction of the house * 
and the discontinuance of enjoyment clearly shewed an intention — 
on the part of the plaintiff to permanently abandon the ease- — A 
ment, and the suit must therefore fail. ES 
In Huree Doss Nundee v. Judoonath Dutt* the plinti 
failed to establish a right of way to a tank on the fact that the 
house in respect of which the easement was claimed had e 
remained unoccupied for six years, and it was thought that this — — 
*was sufficient to shew an intention to abandon a right which w. — 
. one that required to be eps up by constant uss. 
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Chunder Kant Chowdhry v. Nund Lall Chowdhry* shews Chunder Kant 
Chowd 

that every case mast be decided on its special circumstances, Nund Lal 
and that non-user may be accepted as evidence of aban- —€— 
donment. E 

Raj Beharee Roy v. Tara Persad Roy?’ recognises the Raj Beharee a — 
proposition to be found in all the English authorities that Persad Roy. 
abandonment is a question of fact to be determined upon the — 
particalar circumstances of each case, and that non-user when 
accompanied by acts shewing an intention to abandon, is fatal 
to the resumption of an easement and need not extend over any 
definite period of time. 

Non-user attributable to some cause over which the domi- Effect of non- —— 3 
nant owner has no control cannot of course be made a ground of bis iov SA — 
abandonment. Thus the excessive dryness of seasons causing "^^ 
a discontinuance of an easement in water, or a succession of 
rainy seasons causing the non-user of a right of way, does not 
cause an extinguishment of the right.* 

Neither the Prescription Act nor the Indian Limitation 
Act deals with the loss of an easement by non-user. * 

But under the Indian Easements Act a discontinuous Law under the - 
easement is extinguished by mere non-user for twenty years, ' T RN 
such period to be reckoned from the day on which it was last 
enjoyed by any person as dominant owner. TO 

This is a departure from the English law, and the intention Departure 
of the framers of the Act that it should be so, is to be found ja e x POSU — 
in the express refusal to regard non-user. Thereby as evidence 3 
of abandonment instead of itself constituting abandonment after 
a fixed period of time.* 






























! (1871) 16 W. R., 277. 
? (1873) 20 W. R., 188. 


* Hall v. Swift (1838), 6 Scott, 167. 


This rule finds its analogy repeatedly 
laid down in Indian cases that in- 


terruption during the prescriptive period - 


in the user of a right which is limited in 
its exercise to a certain period or season 
of the year is not fatal to the acquisition — 
ofthe right. See Aomsoonder Bural v. 
Woomakunt Chuckertutty (1864), 1 W. R. 


217 ; Oomur ShaA v, Ramzan Ali (1868), 
10 W. R., 368 ; Matoondonath 

v. Shib Chunder Bhadoory (1874), 22 
Ww, R., 302; Shaik Mahomed Ansan Y. 
Shaik Sefatootla (1874), 22 W. R., 340 ; 
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= = ' They appear to have adopted this principle of, — 
— by analogy to the principle of acquisition of easements. ee 
— long enjoyment as contained in the Act.' A 
cre — Fx By paragraph 4 of section 47 of the Indian Easements . 
— eftheLE Act if the dominant owner in the case of a diocontiibag 
- easement, registers under the Indian Registration Act, III of b. 
| 1877, a declaration of his intention to retain such easement, it — 
’ shall not be extinguished until a period of twenty years. — 
elapsed from the date of the registration. Ee 
By paragraph 5 of the same section, the enjoyment of a E 
limited easement in any way or for any purpose beyond its limits LS 
x will not prevent its extinction under the section. a y 
— By paragraph 6 the circumstance that during the period - a 
Es of twenty years, no one was in possession of the servient - 3 
— tenement, or that the easement could not be enjoyed, or thata - i 


right accessory thereto was enjoyed, or that the dominant owner — 
was not aware of its existence, or that he enjoyed it in igno- — - 
rance of his right to do so, does not prevent its extinction — > 


qct 
he Sy 9E 


= nnder the section. | *. M 





~» - Meis P 


But an easement is not extinguished under the section.— 


* (a) Where the cessation is in pursuance of a contract 
pe between the dominant and servient owners ; os 


— (^) Where the dominant tenement is held i co-ownership 
d and one of the co-owners enjoys the easements within the 


> 
E 


said period of twenty years ; mS. 
(c) Or where the easement is a necessary easement,* AM t 
1 


E. Where several tenements are respectively subject : to ight its 
Aw .. of way for the benefit of a single tenement, and the v = 

E continuous, such rights shall, for the purposes. of = 

=. _—  beĝeemed to be a single easement? Apart from the point 
Doo apfvarianee already noticed, the section — dn mo 
are y with the DEN. law and the — id 















the Act. 
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—— D.—Eztinction by Forfeiture. 


The method of extinction now to be considered is that Additional 
which arises from some act of the dominant owner extending 
the enjoyment of the easement beyond its original limits and 
thereby causing in law a forfeiture of the right. 

The question here is not one of cessation of enjoyment as 
in the case of an abandonment, but one of additional user and 
its effect upon the existence of the easement. 

[t is necesary to consider the present subject in connection 
with two different classes of easements, first, that class of 
easements of which, from the nature of them, the excessive 
user is easily separable from the rightful user ; and secondly, 
that class of easements of which the additional user takes the 
form of a permanent alteration of the dominant tenement. 
For the law makes a distinction in such cases permitting in 
the first case the lawful user to continue and restraining the 
wrongful user, but in the other case where the enjoyment of 
the easement depends upon a permanent arrangement of the | AU c 
dominant tenement, causing the additional user under certain - | 
conditions to work the forfeiture of the easement. — | 2 E T 


, Lu i 








(1).— Where the excessive user is separable from the Nis As, Neo 
rightful user. — lg TC E 


In the cases of easements requiring for ha enjoyment la aang 
the repeated acts of man on the servient tenement, such —— 
easements of way and easements to take water, the excessive $^5ementa. 

take water, 
user, being easily ascertainable, does not affect the pre-existing | 
easement." F E ^ 

Thus where a man having a right of foot-way along a - i 
road uses it as a carriage-way, such excessive user doeshot — PL 
destroy the right of foot-way, as the two kinds of user are — * 2 ee 
tinguishable and separable, and whilst it renders the owner | ie ED 
of the right of foot-way liable in trespass, it does not pi rovat s o EN 
him from — action yr — — — e cA. MEE - 

ht.? aiei UE EC Mr Sr c ena eat 
rig | — EC TE 





S — or à substantial part of that cone o£. light. | E CR 
ers t Currier’? Co. v. Corbett (1865), 2 448; Pendarwes v. Munro ase à 10 — 
 Dr.and Sm., 355; Fowlers v. Walker 611; Caspers: v. premo Ls — 


— 5e; 51 L. J. Ch., Cal. W. N., 28. 
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s i . 
(2).— Where the dominant tenement is permanently altered. , 


This branch of the subject refers to those easements which 
depend for their enjoyment on a permanent arrangement of the 
dominant tenement, and to their extinction through forfeiture by 
a permanent alteration of the dominant tenement, causing, it 
must be remembered, not a cessation of enjoyment, but an 
additional enjoyment resulting in an increased. burthen on the 
servient tenement. 

The question, so far as easements of light and air are con- 
cerned, is one which has been attended with considerable diffi- 
cultv, but modern decisions have established the law on a clear 
and intelligible basis, and have placed these easements on a 
different footing from other easements to which the rule of 
forfeiture applies. 

This being so it will be convenient to examine the law on 
this subject, first, as it applies to easements of light, and 
secondly, as it applies to other easements generally. 

In the first place, it should be taken as a general rule that 
the fact of pulling down the old building and of erecting a new 
building on the same site, does not of itself work a forfeiture 
of the easement, but that the question for decision in each 
case is whether the imposed burthen by the new apertures is 
substantially the same, or greater than, that which previously 
existed.’ 

Upon the question as to how far the rule of forfeiture is 
applicable to easements of light, the following propositions, as — - 
referring to special points, may now be taken as settled :— 

First, alterations in the size, and plane of the aperture do E o 
' not extinguish the easement. à e d 

.. Secondly, there is no loss of an easement of light whatever E 
the alteration may be, and however powerless the servient - 
‘owner may be to obstruct, so long as the dominant — 3 
continues to enjoy the same cone of light as he formerly zem 




















` 





C IBI*-] 
: ; 
Thirdly, the opening of a Mw window by the side of ge Opening of 
old window. or at a different angle to the old window does not "*" "new 
canse 2 forfeiture of the right enjoyed in respect of the old 
window. 
Fourthly, the easement is extinguished if the effect of Effect of EF 
the alteration is to leave no trace of the size and position o only a TOU : A 
of the former aperture, or to. exclude from the area of the Portion of area —— 





of old window, 
new window, all but a small portion of the area of the old 


window. | | à e 
This last proposition brings the subjeet into elose conneetion Ee 
with that, already considered, of the abandonment öf ease- 
ments by a permanent alteration of the dominant tenement, 
since if the former aperture disappears altogether, the right 
must also go, and the result is the same whether the extinction 
is ascribed to abandonment or forfeiture. 
[t has heen thought, however, more convenient to deal 
with this subject as one of forfeiture and as completing the 
consideration of the question as to what effect the alteration of 
the aperture has on the existence of- the right. 
With these preliminary remarks it is proposed to examine 
the authorities stipporting the foregoing propositions. st Ves AE e 
In the Fast India Company v. Vincent! Lord Chancellor Zak ela Co 
Hardwicke said : * lf. I should give an opinion that lengthen- ~ T E a 
inz of windows, or making more lights in the old wall than E | 
there were formerly, would vary the rights of persons, it might v 
create innumerable disputes in populous cities, especially in 
London, and therefore [ do net give an, absolute opinion. CHEM 
but I shonld rather think it does not vary the right." Cor UN 
Chandler v. Thompson’ was an action on the case for Chandler v, 
stopping up a window in the plaintiffs dwelling-house. It- 
appeared that about three years before action the plaintiff | 
considerably enlarged an ancient window in his dwelling-house, 
both in height and width, and put in a sash frame instead of a °. — — 
leaded casement. The defendant, —— — v d E. 
then erected the building cor which CMS SINT 
obstrueted several inches of the - the 


* (124 2 Atkyna, 82, 
P". 
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Jones. 
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window, but still admitted mie light to pass throcgl the — 2 

window than the plaintiff had enjoted before the alteration. — 
[t was contended that as the plaintiff was only entitled to _ 

so mach light as he had appropriated by twenty years’ enjoy- --— s 

ment, he could not complain of the existing obstruction which - = 

still left him more light than he had e njoy ed before the altera- : 

tion, but it was decided that the whole of the space occupied —— 

by the old window was privileged : and that it was actionable 

to prevent the light and air from passing through the window, 

as it had formerly done. That part of the new window which 

constituted the enlargement might he lawfally obstructed ; 

but the plaintiff was entitled to the free admissfon of light and 

air through the remainder of the window, without reference 

to what he might derive from other sources.! = 

Tapling v. Jones? is a very important and instructive case 
and bas already been considered in connection with the extent 
and mode of enjoyment of easements of light and the power of 
the servient owner to obstruct the additional user, or, to speak 
more accurately, the right of the servient owner to use his 
own land, though in so doing he may obstruct the additional 
light received through the window of the dominant tenement.* 
The ease also requires careful attention in connection with the 
present. subject. 

The facts as they appeared in this case shortly were that the 
defendant in error had made, extensive alterations in his house, 
and in so doing opened new and enlarged old windows. To 
this the plaintiff in error had replied by erecting a permanent 
building on his own land so near to the house of the defen- 
dant in error as to obstruct not only the new windows, but also 








the old. Thereafter the defendant in error had caused the — — 
altered windows to be restored to their original condition and 







up with brickwork the spaces occupied by the new win- 
which bejng done, he had called on the plaintiff in error 











—— — odii ri siii - 
ad : Y * This case thoush "— J be overruled Renshaw v, Bran, | 
| | | by Renahetie v. Bern (1852) a (1865) 11 H. L. C., 290, 
reinstated by Tepling — * See Chap. VIII, Part I. — — 
' - 
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to remove the obstructing building, and this requisition not 
being complied with, he had brought his action in the Court of 
Common Pleas for the obstruetion of his ancient lights. 

At the trial a verdict was found for the plaintiff in error 
subject to a special case which was afterwards argued before 
the Court of Common Pleas. The majority of the Court having 
found in favour of the right of the defendant in error to the 
removal of the obstruction, the case was taken to the Court 
ot Error where the majority of the judges concurred with the 
Court of Common Pleas. 

The case was then brought by Court of Error to the House 
of Lords with the result that the judgment of the Court below 
was affirmed. 

An examination of the judgments of Lord Chancellor 
Westbury, and Lords Cranworth and (Chelmsford, before whom 
the case was argued in the Honse of Lords and all of whom 
delivered exhaustive opinions on the important questions raised 
in the case, shews that so far as the present subject is con- 
cerned, it must now be taken as settled law that any attempt 
to extend the right to light and air beyond its original limits 
will not cause its forfeiture, though it will give the servient 
owner the right to obstruct the additional user provided the 
original user is not interfered with, and that the opening of 
a new window being an innocent act cannot therefore destroy 
existing rights in one party, or give new, or revive old rights 
in another. 

This of course means that the opening of a new window, 
or the enlargement of an old window, will not destroy the right 
to the access of light and air through an old window or an old 
window as it originally existed, nor will it give a new right to 
obstruct the old window or revive an old right of obstruction: 
which existed before the window became an ancient one. 

Lord Westbury said :' “It must also be observed, that 


after an enjoyment of access of light for twenty years wit ithout - 


interruption, the right is declared ee the n eet to be 
and indefeasible, and it would seem. 
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or defeated by a subsequent temporary intermission of enjoy- a md 
| ment, not amounting to abandonment. Moreover fhis — d 
cs lute and indefeasible right, which is the creation of the — - 
statute, is not subjected to any condition or qualification ; nor - um 
isit made liable to be affected or prejudiced by any attempt — — 
to extend the access or use of light beyond that which, having — 
been enjoyed uninterruptedly during the required period, is E 
declared to be not liable to be defeated." — 

In dealing with the alteration of the windows which the 
counsel for the appellant argued caused a forfeiture of the — 
easement, Lord Chelmsford said : * | 
* As to these, they contended that the owner of ancient = A 
windows is bound to keep himself within the or de dimem. | kd 
sions, and that if he changes or enlarges them i wav, 
although he retains the old openings in whole or in — he 
- must either be taken to have relinquished his right or to hav 
lost it. But upon what principle can it be said that a person 
by endeavouring to extend a right must be held to have aban- 
doned it, when, so far from manifesting any such intention, he 4 
evinces his determination to retain it, and to acquire something 
beyond it? If under such circumstances abandonment of the a 
= 











Es right cannot be assumed, as little can it be said that it is a — 
cause of forfeiture.” 
“a Y The National Provincial Plate Glass Insurance Company - 
D Dante: v. The Prudential Assurance Company? is an authority for the 
pu. v. proposition that a change of plane of old windows cannot affect 
the right of access to light. Mr. Justice Fry in this case said : 3 
* But then it is said that the ease of Blanchard v. Bridget 
an authority for the proposition that a change in the — 
A the window puts an end to the right under the statute, M ps 
Et — a change of the aperture by expansion in the same plane woul a RN 
— “not put an end to that right. Now, such a conclusion seen e 
- to me one to which the Courts ought not to — if d E 
M bel it. Lam at a loss to see why putting back a win € 
— | Seige! bas enjoyed light for twenty years, SPD theg 
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the windows to be parallel, should effect an absolute surrender - 
of the right which bat for the putting back would have existed. 
Such a conclusion seems to me to have no reason or commons à 
sense to support it. And if putting back-in a parallel plane 
will not work a forfeiture of the right, why does putting back 
the front at an angle with the original plane do so? I confess 
that I see no reason for the proposition." 

Barnes v. Loach’ decides that an alteration in the inclina- Zarns v. 
tion of ancient windows or the opening of a new window at a — ; * 
different angle to an old window does not destroy the easement i 
of light enjoyed in respect of the old windows. wt 

In Verwson v. Pender? a building containing ancient windows Xen v. 
had been pulled down by the plaintiffs and a larger build- £dr. | 
ing erected in its place. In the new building some of the ak 
windows occupied substantially the same positions as the old — MB 
windows, bat others covered only a part of the spaces occupied — — 
by the old windows and extended considerably beyond them on c" 
one side or the-other. The defendants commenced. building 
operations on the opposite side of the street, but the walls had . — 
not risen above the surface of the ground when the plaintiffs k 
applied for and obtained an interim injunction restraining the A 
erection. of the building on the ground that such. building if — EU 
completed wonld shut out the light from the plaintiff's windows. | T 2 ni 

On appeal it was contended, or at the original hearing, that — 
in respect of all the windows in the plaintiffs new building. 27 
there had been a forfeiture of the right to light and air. ; 2 3 

The Appeal Court in deciding that the balance of con- — 
venience required that the injunction should be continued, 2 z 
considered that as regards the windows which occupied sab- : m | 
-tantially the same positions as the old windows there had been 5# 


- 


no — the right, but that the same could not be*said - | 2 | E 
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with an old light there, the right to be protected was not lost by 
putting other lights in the building which were not chtitled to 
any protection froin being ancient lights, that is to say, a neigh- 
bour could not, under the guise of these new lights having 
been added, claim to obstruct the windows in respect to which 
the right t» an ancient light could be claimed.” ! | 
It was pointed out that the principle laid down by Lord 
Blackburn and Lord Bramwell that when there was no window 
in a new building which was coincident with the old windows 
or there was no light in the new building which could be called 
* a continuation of any ancient light, was not overruled by 
Tapling v. Jones which decided that, “although there is a portion 
à of the ancient light coincident with a portion of the new light, 
yet if the new light does not include the area of the old light 
or if there is not substantially the area of the ancient light, 
incladed in the new, it cannot be said to be a continuance ot 















= the ancient light, and a plaintiff cannot seek protection in 
x — respect of the existing windows simply because he has got a 
= E little bit of the area of the ancient light included in the 
— area of the new, which is not a continuance of the ancient 
cg xr hpbt. ' 
uds Eae Pape. Next comes the very important case of Scott v. Pape 
-— $ ; . which definitely settles the law relating to the loss of an ease- 
IY | ment of light by alteration of the dominant tenement. 
— The * plaintiff was originally the owner of a building 
= — _ having ancient lights in its east wall. 
E This building the plaintiff pulled down and on its site = 
= erected a new building of greater elevation and lighted by 
P larger and more numerous windows. 


|. The east wall had been advanced by varying distances, the 
effect of which was slightly to alter the plane of the new 
— 

No formal er was preserved of the exact positions or- 
dimensions of the old windows, but on a reference made for the 


— irm L i ! 3 ! . = 
dà s *. Per Cotton, L. J., at p. 60. Sm., 355. - 
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purpose, it. was found that six of the new windows coincided 
substantially with three of the ancient windows. 7 

At the hearing, the plaintiff's case for relief was limited to 
these windows to which the access of light had been obstructed 
by the detendant’s building operations, and an injunction was 
granted accordingly. & 

It was held on appeal affirming the judgment of the 
Lower Court that the plaintiffs right to light in respect of 
these windows had not been lost either by the moving forward 
of the wall or the alteration, sneh as it had been of the 
windows. * 

lt was considered that after the enjoyment of the access ~~ 
and use of light for twenty years an absolute right is acquired 
under the Preseription Act to what has been used and enjoyed, 
that the quantum of the enjoyment is to be defined by, and must 
depend on, the area of the windows and also on the position of 
other buildings, that the “access and use of light " depends 
upon the number of pencils of light which come directly and - 
by retraction into the windows and that the real question in  — 
each ease is whether the alteration has been such as to preclude 
the dominant owner from alleging that he is using through the 
new windows the same cone of light or a substantial part of 
that cone of light which formally went to the old windows. 

= [f that is established," said Cotton, L. J.,' * although the 
right must be claimed in respect of a building, it may be >- 
claimed in respect of any building which is substantially enjoy- ~ 
ing a part, or the whole, of the light which went through the 
oli aperture. It may be that in some cases, even although 
there is not such an alteration as would. deprive the plaintiff — — 
of his right, he may by other means have precluded himself | Y. 
from insisting on it, because he may have so altered his building, — — 
or be so wanting in evidence as to what the position of the old* * 
window was, that though he —— — —— ; p” 
of the old light, he —— it, and id so e 
of evidence he will. be; mab enfi 
he —— »9 
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Bowen, L. J., said :' ** What the person who has acquired 
the right is entitled to is not the window but the free access of 
such an amount of light as has passed through that window. 
Is that right lost by anything short of abandonment ? In the 
first place how can you lose a right to a definite amount of 
light by trying to enjoy for your own purposes more light 
than you had acquired a prescriptive right to enjoy ? If a 
man has a certain amount of light at his disposal for use, it 
seems to me that he has a perfect right to make the best of it, 
as Mr. Rigby said, and that he is not bound only so to use 
his land as to exercise the minimum of enjoyment which is to 
come by the twenty years user. He may use his land as he 
pleases. It is true that any additional user will not increase the 
right, but it does not seem to me that any additional user can 
diminish it. - I think that must follow from Tapling v. Jones? 
which established that a man by adding to his own property, 
by adding new windows, did not lose his right to the access ot 


| light through the old windows, and,applying reason to work 


out the logic of that — it must follow that a m: ii may 
lessen his light without losing everything. A man by blocking 
un apart of old lights and adding new windows does not lose 
his right to so much of the old light as is not blocked up.” 
Next, as regards the question as to whether the previous 
light had been affected by the alteration of the building so as 


` to alter the plane of the windows, it was pointed out that in 


cases of this kind the real test was not the «structural identity of 
the aperture but the size and position of the aperture, and that 
ir this view the mere advancing or setting back the building. 
could not cause a forfeiture of the easement. 

The observations of Bowen, L. J., on this point are clear. 
He said: “If the light is a right to a definite amount of the 
“pencils of light for the use of the dwelling-house, why may 
not the owner of the house advance or recede as he chooses? - 


He will obtain by so doing no more enjoyment of light than 


Ae 
E 
- 





that to which he is entitled. He does not increase the burden - E 


or his neighbour's tenement, and he does not, as it seems to me, * E: 
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do anvthing which affects the right given to him by Aet of 
Parliament itself. It has been decided in the cases of Staight 
v. Burn! and ÉEeelesiastical. Commissioners v. Kino? that the 
right to these pencils of light remains even though the domi- 
nant tenement may be pulled down or altered with a view to 
being rebuilt. They shew that the structural identity of the 
building is not the test, but I think they shew more, riz., that 
the measure of enjoyment is not the aperture itself but the size 
and dimensions of an aperture in that position. Alteration of 
the building has nothing to do with the question, the question 
is whether any change is being made in the measure of the | 
volame of light that arrives there." 


* 


[n Greenwood v. Hornseif the defendant had altered the domi- — — 
nant tenement by removing his old building containing ancient Hornsey. — — 
windows and substituting a new building in which the windows ^ mem 
were so arranged asto preserve the light which had been . mm 
enjoyed in respect ot the old windows. The new building was . 
father higher than the old, and its front was advanced about | — 


| — = — 
two feet beyond the line occupied bv the front of the old I 00705 ANNE 
building. Bu 


It was held on the reasoning adopted in Scott v. Pape “ tage 
that the plaintiff was entitled to an injunction- restraining the E : 
defendant from building in such a way as to obstruct the - — E = 
access of light and air to the new windows. | * — E 
Smith v. Baster* is the latest case on the subject of re- Smith v; 
building. It was decided on the «ame principles as Seott v. — 
Pape and lays down that where new windows receive a sib- - E 
stantial portion of the light that went through the old win- . XX 
dows, evidence of the plaintiff’ intention to perse ancient. * s t^ E 
lights upon the rebuilding is unnecessary. ` A IARE ^ xd 
The decisions in l'apling v. Jones, Newson v. Pender, and Res 
Scott v, Pape have cleared up what was at one time a. « 
and uncertain state of M Am. ae tee p 
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| the abandonment and forfeiture of easements of light are now 
— — to be governed rest upon a clear and intelligible basis. . 
— . Though in India opportunity has not as yet been furnished 
to the Courts to follow the English decisions in all their varied 
applicability, there seems no doubt that shonld similar questions 
z of law require adjudication in this country, English principles 
= which point the way to reason, justice, and common sense will 
be adopted as a useful and reliable guide. 

[t should be observed also that the language of the English 
and Indian Acts for the purposes of the present subject is 
practically the same, and chat the reasoning employed in the 

— English cases as regards the effect of the statatory acquisition 
of the right applies equally to the case of easements of light 
ET acquired under the Indian Limitation ‘Act and the Indian Ease- 
| `~ ments Act.! 
- . Indian deci- In cenclusion it is necessary to refer to the few Indian 


= ume decisions relating to the loss of easements of light and air bs 

— LI É 

= abandonment or forfeiture. | 

-— — Kale Das —— The first, Kalee Dass Banerjee v. Bhoohun Mohun Dass; 
E Banerjer v. * "XD 

=  Bhootnwn lays down too broad a proposition, according to latest princi- 
: Mohen Dass. 


EON ples, in deciding that where a man pulls down a house and builds 
— ~ another on the same ground, his right to light and air enjoyed 
j - in respect of the old house 7pso facto disappears. In the absence 
of evidence shewing the relative positions of the old and the 
new windows and-that all trace of the size and position of the 
— old windows had substantially disappeared, it seems clear that 
a this decision conld not now be supported. 
nies The second “decision is that of Zrorabutty  Dahee v. < 
(0 Mohendro Lait Mohendro Lall Bose which deals merely with the question of 
enlargement and the servient owner's limited power of obstrue- | 
tion and follows Tapling v. Jones. t 
Raj ~* The third case that of Caspersz v. Raj Kumar* lays down, as 
a general rule, that the question whether the easement is, or is 2 
not extinguished, depends on whether the new doors and — - 
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i See. Prescription Act 2 & 3 Wil. 2 (1873) 20 W. R., 185. 
— IV.,c. 71), s. 3; Indian Lim, Aet XV of  * (1881) L L. R., 7 Cal., s — — 
.. 1871, s. 26 ; I. E. Act V of 1882, s. 15. | v EO NS — Eo 
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windows are in the same position and of the same dimensions 
as the óld doors and windows, or on» whether the newly 
constructed honses imposes a different and greater burthen on the 
«ervient tenement. 

The mere pulling down of the old house and the building 
of the new one does not of itself extinguish the easement. 

With reference to easements other than easements of Law relating 
light, it may be stated as a general proposition that any alter- —— iut 
ation of the dominant tenement which has the effect of throw- 
ing a materially inereased burthen on the servient tenement 
will cause a forfeiture of the right. If, on the other hand, 
the alteration of the dominant tenement does not materially 
increase the burthen on the servient tenement, the right of 
course continues. And this is a principle of general applica- 
tion to all easements.’ 

[In Luttrell’: case’ the plaintiffs contended that the Luttrell sruse. 
defendants by pulling down their fulling-mills and erecting — 
grist-mills in their place had destroyed their prescription and 
could not preseribe to have any water-course to their —— 
Bat it was resolved * that the mill is the substance and 
to be demanded, and the addition of grist, or fulling, are but to 
shew the quality or nature of the mill, and therefore if the | 
plaintiff had prescribed to have the said water-course to his . -— 
mill generally (as he well might), then the case would be 
without question, that he might alter the mill into what nature 
of a mill he pleased, provided always that no prejadice should 
thereby arise, either by diverting or stopping of the water, 
as it was before, and it should be intended that the grant to — — 
have the water-course was before the building of the mills, for — — = 
nobody will build a mill before he is sure to have water, and then — 
the grant of a water-conrse being generally to his mill, he may. - 
alter the auality of the mill at his pleascre, as is aforesaid.” 

To the same effect is the decision in Saunders v. Meran? on 
a very similar case where it was held. at atio le 
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* size of a mill-wheel did not- cause a forfeitare of the right 
to the ase of water for the purposes of a mill, profided such 
alteration did not prejudice the right of the owner of the lesser 
mill, for to hold that the owner of a mill was bound to use water 
in the same precise manner or to apply it to the same mill would 
he to stop all improvements in machinery. 

Tis v. The principle was the same in Thomas v. Thomas. There 
the plaintiff who had the right to have the rain-water drip 
from the roof of his house on to the defendant's land raised the 
wall and increased the projection from which the dripping 
took place. Upon this the defendant erected a wall to prevent 
any water dripping on to his land, and an action being brought 
against him for disturbance of the easement, there was a verdict 
in favour of the plaintiff. 

Mali v. Seit, In Hall v. Swif??. the plaintiff had the right of enjoyment 
of a certain stream which, flowing from springs rising in the 
defendant" field, flowed in an underground course or drain to 
a spont in the defendant's hedge whence, after running a few 
yards down a lane, it crossed to the plaintiff's land. 

The plaintiff altered the course ot the stream in such a 
way as to make it flow from the spont in the hedge to his land. f 
= The plaintiff having brought an action for the obstruction 

; of the stream on the defendants land whereby the supply 

of water to his land had been entirely stopped, it was objected 

by the defendant tliat the plaintiff's alteration of the course of 

the stream had destroyed his former right. This objection was - 

rejected by Tindal, C. J., in the following words : * I agree, that, — 
if the course of the water had been set out or described by — — 

metes and bounds, a variance between the statement and the i 

proof might have been fatal. - Bat here the right is described ` * 

generally. If such an objection as this were allowed to prevail, — S or: 

_*any right, however ancient, might be lost by the most minute Cu 

alteration in the mode of enjoyment : the making Ee s x 

_erooked bank or footpath would have this result. No — 

has been cited, nor.am I aware of any principle of | 

. Common sense upon which such an argument ean base it 
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As regards easements of support, though it is ——— Aiditional _ —— 
that the polling down of the dominant tenement and the substi- a y m 
tution of an entirely different building in its place will result mmt e — 
in an extinction of the right of support formerly enjoved in e 
respect of the old building, there appears to be no authority 3 
for the conclusion that if the dominant tenement continues to 
stand but is so altered that the original limits of the ease- 
ment are exceeded by an additional weight being imposed on 
the servient tenement, that circumstance of itself will cause an 
extinction of the easement by forfeiture. 

There is.of course, express authority for the proposition = 
that if an additional weight is imposed for which no right of — — 
support has been acquired and the injury caused to the dominant 2^ T 
tenement by excavation or other act on the servient tenement | 
would not have happened but for the imposition of the addi- 
tional weight, no action is maintainable for the injury.! WA 

But the Courts have not in any reported decision gone so * | 
far as to hold that the servient owner would not be liable if it E 
could be shown that the injury would have been caused to the — = 
dominant tenement notwithstanding the imposition - of the. 
additional weight. . — c a 

In fact the authorities — considered in relati on te — E 
this subject point the other way.* ; - 

The question whether the dominant owner who has lost Kis Dominant e. 

easement through forfeiture can regain the right by restor- lost bis e 4 
ing the dominant tenement to its original condition must — g E 
apparently be answered in the negative. There is the express 7 Tende 
dictum of Lord Chelmsford in Tapling v. Jones that a right 4 si 
once abandoned is abandoned for ever. If, therefore, restor- original - 
ation cannot be made after abandonment with the effect of condition, | È a 
regaining the easement, it. is difficult to see how it can Be E S, e 
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——— Nothing in the section TE d to an ) easement 1 
lawfully imposed by a mortgagor in accordance with section 10. | 


* >. + 
J, 


(b) Extinction by revocation. i PEST 


Dv section 39 of the Indian Easements Act an easement is 1, E. act, 
extinguished when the servient owner, in exercise of a power * * 3s 
©. uie. 2 

reserved in this. behalf, revokes the easement. 


(c) Extinction of limited easements. 


H 


An easement acquired for a limited period i is A reign 
by the completion of such period.’ - | 

Similarly an easement which is acquired subject - to an ` 
express? or implied condition? is extinguished by the meat | — 
of the condition. ! Nu 

Thus where an easement passed by implication of law to ac z 
lessee on a lease to him of the dominant tenement for a period 
of twenty-one years subject to a condition of re-entry by the E 
lessor, it was held that on determination of the lease under E 
such condition and recovery of possession by the lessor’s vendee, 
the easement was extinguished * — 1 

So an easement created for a particular object is extin- —— 
gnished when the object of its existence disappears. | : T <a — 

Thus an easement to take. water for the purpose of filling - D v 





a canal ceases when the canal no longer exists.* — — 
(d) Extinetion of easements of necessity. peat £ — E 
An easement of necessity is extinguished neither by alere — 
ation of the dominant tenement* nor by non-user,’ but only by c o. 
the disappearance of the necessity. . PIE 
This is almost a self-evident proposition and scarcely needs A ag IS 
aukhority to support it. — Nr DS 


Holmes v. Goring* clearly establishes the law in this — Holmes v ^s M 
and decides oaf a Mid Ls — is oe by the e 
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4 E. Act, s 40. 
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which creates it, and that if subsequently to the acquisition of 
the easement it becomes possible for the dominant owner to 
reach the same point by another way over his own land, the 
wav of necessity ceases, 

To the same effect is section 41 of the Indian Easements 
Aet. 

(e) Extinction of useless easements. 

Under seetion 42 of the Indian Easements Act an easement 
is extinguished when it becomes incapable of being at any 
time and under any circumstances beneficial to the dominant 
owner. lt would he more accurate to say “ dominant tene- 
ment." | 


(7) Extinction on permanent alteration of servient tenement 
hy supertor force. 


According to section 44 of the Indian Easements Act an 
easement is extinguished where the servient tenement is so 
permanently altered by superior force that the dominant owner 
ean no longer enjoy it, 

The illustrations to the section explain the application of 
the rule. A river changing its course ‘from the servient 
owner's land to some one else's will, of course, extinguish the 
dominant owners right to fish in it or any other easement 
relating to water. 

And a path over which there is a right of way may be 
permanently destroyed by an earthquake. 

If the way destroyed is a way of necessity, the dominant 
owner has the right to another, and if the servient owner fails 
to set it out, he may do so himself. 


(a) Extinction by destruction of either tenement. — 
| An easement is extinguished when either the dominant or. 

_ servient tenement is completely destroyed.? 
Thus if the servient tenement consisted of a strip of land on - 


—— clare, a permanent encroachment of the sea to the extent - 
E the Manes would put an end of any easement existing over it, | x 








(h) Extinction of accessory easements. 


If the principal easement ceases, the accessory easement 


must also come to an end.’ 


Thus if a man has the right to work minerals, and the 


Part [1.—Suspension and Revival * Easements. 


right comes to an end through exhaustion by the minerals, the 
accessory easement of way over the servient tenement for the 
purpose of removing the minerals ae co also. 


lt has been seen that when the dominant and servient 


tenements are united in the same person, an easement is extin- 
guished by unity of seisin.* 


Unity of possession, that is to say, anything that falls 
does not cause the extinction of an 


short of unity of seisin, 
easement but its suspension.* 


As Alderson, D., 


said in Thomas v. Thomas :*—** If I am 
seized of freehold premises, and possessed of lease-hold premis- 
es adjoining and there has formerly been an easement enjoyed 
by the occupiers of the one as against the occupiers of the 
other, while the premises are in my hands, the easement is 
necessarily suspended, but it is not extinguished, because there 
is no unity of seisin ; and if I part with the premises, the 
right not being extinguished, will revive." 


Upon a severance of the tenements the easement, whether 


it be an easement of necessity or any other kind of easement, 

revives.? 
Section 51 of the Indian Easements Act deals with various !. 

methods of revival which may be classified as follows :— 


(1) Restoration within twenty years by deposit of allu- 
vion of the dominant or servient tenement which 


P, K* 


has been completely destroyed—cl. (a). 
(2) Rebuilding of servient tenement on the same site ® 


within twenty years—cl. (b). 


|! I. E. Act, s. 48. 

5 See Chap. IX, Part IT, A. 

5 Thomas v. Thomas (1835), 9 Cr., M. 
& Ros, 34; Modhoosoodun Dey v. 
Bissonauth Dey (1875), 15 B. L. R., 361 ; 


I. E. Act, s. 49. 


* ? Cr., M. & Ros., y. 4l. 
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(3) Rebuilding of dominant tenement on the same site 
within twenty vears in such a manner as not to 
impose a greater burthen on the servient tene- 
ment—cl. («). 

(4) The setting aside by a decree of a competent Court 
of the grant or devise by which the unity of 
ownership was produced. 

(5) Revival of easement of necessity when the unity of 
ownership ceases from any other cause. — 

This, strictly speaking, is hardly in accord with English 
notions which point to a fresh creation of the right after extine- 
tion, and not te a revival.’ 

(6) Revival of suspended easement if cause of suspen- 
sion is removed before the right is extinguished 
by non-user under section 47. 


^ Under this paragraph an easement which has been sus- 
p. pended by unity of possession, revives. - 
$ I. E. Act,s. 50. Section 50 of the Indian Easements Act negatives any 

GA Servient owner 

H not entitled t5 right of the servient owner to require that an easement should 

E Sonone continue. | 

E It also negatives his right to demand compensation for 
damage caused by its extinguishment or suspension if the 


" dominant owner has given him such notice as will enable him, 
without unreasonable expense, to protect the servient tenement 


= 
2 
When entitled from such damage. Where such notice has not been given, 
— . under I.E. Act : . . JA 

E tocompensa- the servient owner will be entitled to compensation for damage 


tion on discon- 









—  imuanee of Caused to the servient heritage in consequence of such extin- 
went. — guishment or suspension. 

d As regards the right to compensation the section in this 
respect deviates from the English law as declared in Mason v. 
The Shrewsbury and Hereford Railway Co.* 

The illustration to the section is obviously framed on the 
facts of this case. 
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^ 





3 See Holmes v. Goring (1824), 2 Bing., II and Ch. III, Part III. — 





(— 76; and Chap. IX, Part II, A. ^ (574.R,6Q B.M. ee 
— (03 See this subject considered in Chap. NL — 
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Tae rights of dominant owners in relation to the extent 
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Tyhe remedies which the law provides for the wrongf al 


obstruction of these rights form a no less important subject for — 
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The material questions connected with this subject as to 
what constitates a wrongful obstruction and the nature of the 
remedy therefor, will be found to rest mainly on the application 
of general principles, pe n there are certain rules which b 
apply specially to particular easements, and these will be - 
separately considered. 

For the purposes of the present subject the disturbance of 
an easement must be,anderstood to have reference to some act 
done on the servient tenement either by the servient owner or 
occupier, licensee, or a trespasser since, an easement being a 
right /n rem whoever creates the disturbance is liable therefor 
to the injared party. 

It, therefore, becomes necessary to consider the following 
subjects — 

(1) The natare of the disturbance or wrongful obstruc- 
tion for which the law provides a remedy. b: 
(2) The nature of the remedy open to the injured party. — 

. With reference to what constitates the disturbance of an what consti _ 
easement, the first question that arises for consideration is the ftesa d 
nature of the obstruction entitling the dominant owner to 
relief. The answer is fogr fold :— a E 

First.—The law does not concern itself with an obstruction B 
which is trivial or immaterial. De minimis non curat lez. eo 

Thus it is not the obstruction of a ray or two of light,' 
or the obstruction by a riparian owner of a watering potfulof — . 
water,’ that will sustain an action for disturbance. From this — — 
follows the third proposition below stated, that the act com- i 
plained of must have caused substantial damage. 

Secondly.—The law takes no note of an obstruction which 
finds its origin in the capricé or sentiment of the injured party, 
or in any peculiarity of health or temperament.* s 
Thirdly.—ln order to amount —— the act zŠ — 
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Fourthly.—The condition of substantial damage is satisfied 
when there has been a material diminution of the enjofment of 
the easement, or of the value of the dominant tenement,' or an - 
invasion of the legal right from which substantial damage will 
be presumed. 

In the latter case the — principle appears to be 
that any ction which injures another’s right and would be 
evidence in future in favour of the wrong-doer is an invasion of 
the right for T an action may be maintained without proof 
of specific injury.? 

In Bower v. Hill * the defendant had erected a tannel 
which prevented the plaintiff from getting as near to his pre- 
mises as he might have done through a watercourse along 
which he had a right of navigation, itid Chief Justice Tindal 
said : “ The right of the plaintiff to this way is injured, if there 
is an obstruction ip its nature permanent. If acquiesced in 
for twenty years, it would become evidence of a renunciation 
and abandonment of the right of way.” 

In Harrop v. Hirst,* the plaintiffs, together with other 
inhabitants of a certain district, had been accustomed to enjoy 
the use of water from a certain spout ip a highway for domestic 
purposes. The defendant abstracted water in such quantities 
from the stream from which the spont was supplied as to render 
what water remained insufficient for the requirements of the 
district. It was held that, though there was no proof of per- 
sonal or particular actual damage, the action was maintainable 
upon the principle that the act of the defendant, if repeated, 
might furnish evidence of a right in derogation of the right of 
the inhabitants of the district amongst whom were the plaintiffs. 
ö— ———— — — — — 


2 Parker v, Smith (1832), 5 C., p. 438; ly in illustration of the same principle, 
Pringle v. Wernham (1836), 7 C., p. 377: see supra, p. 163; Kelt v, Pearson (1871), 
Wells v. Ody (1836), 7 C., p. 410; Cur- L. R., 6 Ch. App., 809. And see War- 
riers Co. v. Corbett, 1865, 11 Jur. N. S., ren v. Brown (1901), 1 K. B., 15. — * 
719; Robson v. Whittingham (1866), L. ? See Notes to Mellor v, Spateman,t 
R., 1 Ch. App., 442; Kino v. Rudtéin Saund. Rep., 346b. i Bs 
(1877), L. R., 6 Ch. D., 160, and se * (1835) | Bing. N. C. 549, T Scott, — — 
Indian Fasements Act, s. 33, Expl. I. — 526. — — 
As.to support se Smith v. ThackeraA * (1968) L. R; & Eroh.. 4 cea 
— (1866), L. R., 1 C., p. 564 ; and general- | Mum ~2es 
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Kelly, €. B., observed : “ It is conceded that any inhabi- p 
tant whovhad suffered actual damage from want of water could — 
maintain an action for the injury done him. But that actual — 
damage is not in such a case a necessary ingredient, is estab- 
lished by the passage cited by my. Brother Martin from 1 Wms. 
Saunders, 346 (a) in the note to Mellor v. Spateman, where it 
is laid down that a commoner may have an action on the case 
without proving any specific injury to himself against a person 
wrongfully depasturing cattle on the common, and the author 
observes : ‘The law considers that the right of the commoner 
is injured by such an act, and therefore allows him to bring an 
action for it to prevent a wrong-doer from gaining a right by -+ 
repeated acts of encroachment. For wherever any act injures ` | 
another's right, and would be evidence in future in favour of 2 
the wrong-doer, an action may be maintained for an invasion of . "n 
the right without proof of any specific injury. The proposi- — ae 
tion there laid down amounts to this, that whenever one man | 
does an act which, if repeated, would operate in derogation 
of the right of another, he is liable to an action without par- 
tienlar damage at the suit of a person whose right may be 
affected." 

On the same principle an action is maintainable for the 
disturbance of an easement cansing substantial subsidence even . 
though unaccompanied by proved pecuniary damage." o> 

The same principle has been enunciated in many other -— 
cases? — 2 

The principles that apply to the disturbance of principal Di 
easements apply also to the disturbance of accessory easements.* 

When the disturbance of an easement is attributable to the 5 M 
colleetive acts of a number of persons the damage caused there- by e gen 
by must be taken in the aggregate, and it is no answer sina d 

— aI 
* Atty.-Genl, v. Conduit Colliery Co. — 891 (705) ; Subramaniyn v. Rama Chan- — 
(1896), 1 Q. B., p. 810 ot wy. dra (1877), 1. L. R., 1 Mad., 335 (340 
? Wood v. Wand (1849), 3 Fach. ees sek oe | 
748 (772) : Sampson v. Hoddinott (1857), — "y 
1 C. B. N. S., 590 ; Swindon Watr- Lore | 
works Co. v. Wilts and Berks Canal See Ch: — 
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the complaining party for any of such persons to say that the 
damage caused by himself is inappreciable.’ g 
— The law is clearly stated in Thorpe v. Brumfitt® by 
; James, L. J., who says :—“ Then it was said that the plaintiff 
alleges an obstruction caused- by several persons acting inde- 
pendently of each other, and does not show what share each 
had in causing it. It is probably impossible for a person in 


= the plaintiff's position to show this. Nor do I think it necessary 
— that he should show it. The amount of obstruction cansed by 
— any one of them might not, if it stood alone, be sufficient to | 
E give any ground of complaint, though the amount caused bv 
— them all may be a serious injury. Suppose one person leaves 
— a wheel-barrow standing on a way, that may cause no appre- 
= ciable inconvenience, but if a hundred do so, that may cause a 
cx serious inconvenience, which a person, entitled to a use of the 
EL. way has a right to prevent ; and it is no defence to any one 
— person among the hundred to say that what he does causes of 
— itself no damage to the complainant." 

There is as much a remedy fdr disturbance against Govern- 
— ment as against a private individual.* 


In suits relating to the disturbance of easements, it lies on 
— the plaintiff to prove his title to the particular easement in 
question if the same is disputed.* 

The essentials of a disturbance of easements having been 
ascertained, it now becomes necessary to inquire into the nature 
— ` of the remedy open to the injured party. This subject may be 
conveniently decided under the following two heads, namely :— 

(1) Remedy without the intervention of the Court, by 
. act of the injured party abating the disturbance. 
(2) Remedy with the intervention of the Court, by suit. 





— —— — — — — -- 





— Thorpe v. Brumptt (1573), L. R., 8 Che Astistant Collector of Nasik v. Shamp : 

App., 650; Chunder Coomar Mookerji — Dasrath Patil (1878), l. L. R, 7 Bom., 

v. Koylash Chunder Sett (1881), I. L. P., — 209. ‘ 

7 Cal.. 665 ; Lambton v, Mellish (1894), * Onraet V. Kishen Soondaree Dossee 

3 Ch. D., 163. (0871), 15 W. R., 83; Hari Moun 
* L Ri, 8 Ch. App., p. 656. Thakoor v. Kissen Sundari (1884), » L. 
* Ponnusawmi Tear v. Collector of R., 11 Cal., 52. 

Mad»ra (1809), 5 Mad. H. C., 6: First 











Part II.— Remedy of abatement by act of injured party. 
In Ehgland the law has, in certain cases, allowed the party 
injured by the disturbance to remove it by his own aet. 





Thus in Rez v. Rosewell' it was resolved :— ** If H builds pee — 
a house so near him that it stops my light, or shoots the water == 
upon my house, or is in any other way a nuisance to me, I may — 
enter upon the owner's soil and pull it down." = 
So in Rakes v. Townsend? it was held that, if a man in his Bates * = 
own sil erects a thing which is a nuisance to another, as by | = — 





stopping a rivulet, and so diminishing the water used by him 
for his cattle ; the party injured may enter on the soil of the 
other and abate the nuisance, and justify the trespass. 

But this form of remedy has not been in favour with the ge favoured = | 
English Courts in modern times as being one which is opposed modern times. d 
to the poliey of the law and likely to lead to a breach of the ec 
peace, 

As Pollock, C. B., said in Hyde v. Graham’ “No doubt, Boles. v. 

in Blackstone’s Commentaries some instances are given where " 
a person is allowed to obtain redress by his own act, as well as 
by operation of law, but the occasions are very few, and they 
might constantly lead to breaches of the peace, for if a man 
has a right to remove x gate placed across the land of another, 
he would have a right to do it even though the owner was 
there and forbade him. The law of England appears to me, 
both in spirit and on principle, to prevent persons from re- 
dressing their grievances by their own act." 

Ín India outside the Indian Easements Act this form of In India 
remedy appears to have been contemplated as one which might CA 
be adopted by the injured party,* but by section 36 of the Indian ki 4°, 
Easements Act it has been expressly repudiated, f reason !- E. Aet. 
as appears in the statement of objects and reasons, that it is 
opposed to the policy of the modern systems of law, and is likely~ 
to encourage riot and trespass.* 
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The batement should be effected with reasonable care -— 
te cause more damage than necessary.' , E 

Demand previous to abatement is unnecessary except where - E 
the eause of disturbance cannot be removed without trespassing — A 
on the servient tenement, and the tenement is in actual occupa- < 
tion of the owner; so that an abatement without notice is ey x E 
to canse a breach of the peace, or where it has passed into new 
hands since the doing of the act causing the disturbance.’ E 


And demand may also be made either on the lessor or 3 





















f lessee of the servient tenement.’ j E 
; i Part IIl.— Remedy by Suit. | > 
if the injured party desires to obtain a remedy for the A 

disturbance of an easement otherwise than by himself removing — 

the canse of pa tt i must seek the intervention of 

the Court by suit — — x 

The first question, —— that arises is what persons are 








entitled to sue for a distarbance of an easement. = 


(D Who may Sue. 
of The owner or occupier of the dominant tenement has a 
right to the undisturbed enjoyment of all easements or rights 
appartenant and can therefore sue for disturbance thereof. 
Under certain conditions a reversioner of the dominant - 
tenement has also a right of suit for the disturbance of an 
easement, 
The fulfilment of these conditions depends on the nature : 
of the act causing the disturbance, and the real foundation of 2 
3 the right to sue is some act either necessarily injurious to the E 
E reversion, or of so permanent a eharacter as possibly to injure 
i EX the reve i by operating in denial of the eR 6 
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Thus the ereetion of a roof with eaves from which water 
was dischatged through a spout on to the reversioner's premi- 
ses,' the locking, chaining, and fastening of a gate across 
the way,’ and the erection of a hoarding near windows where- 
by the light and air were prevented from entering and the 
house rendered unfit for habitation’ have all been held to be 
acts of disturbance for which a reversioner may sue. 

But a single temporary act, such as a mere trespass con- 
sisting in another’s entering upon the reversioner’s land even 
though accompanied by a claim of right, does not give the 
reversioner a right of action.* ^. 

Certain passages oceurring in some of the judgments are 
important and deserve quotation. 

In Bower v. Hill5 Tindall, C. J., said: * The right of Bower v. A 
the plaintiff to this way is injured, if there is an obstruction 
in its nature permanent. If acquiesced in for twenty years, 
it wonld become evidence of a renunciation and abandonment 
of the right of way. That is the ground upon which a rever- 
sioner is aliowed to bring his action for an obstruction, appar- 
ently permanent, to lights and other easements which belong 
to the premises. 

In Kidgill v. Moor* on a motion in arrest of judgment, Kidgitl * 
Cresswell, J., said : “ Jackson v. Pesked decides that a dhin 
ation of this sort is insufficient, unless it contains an averment 
that the acts charged injured the plaintiffs reversionary in- 
terest. That case, however, impliedly recognises the validity 
of a declaration which contains such an averment, and states 
facts which may or may not amount to such injury of tbe 
reversion. Here the declaration alleges certain things to 
have been done by the defendant so as to occasion injury to 
the. plaintiff's reversionary interest. I agree with my brother 
Maule that that is an allegation of fact, and that we must take, 
it to have been de if the facts stated could so operate. It 








' Tucker v. Neman, ibid, asas 
» Kidgill v. Moor, ibid, E f ei 
3 Metropolitan Association v. Petch, 

ibid e i 
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is impossible to state that a gate may not be so fastened as to 
engre as am injury to the reversion. 
In The Metropolitan Association v. Petch) Williams, 

J. said :—* The simple question, therefore, which we have 

to décide, is whether upon this declaration we can, see that 
n is impessible that the hoarding can be otherwise than a 
temporary structure, and so not injurious to the reversion. If 
at the trial it appears that the thing complained of is of a 
mere transitory character, the jury will come to the conclusion 
that it is not such an injury as to entitle the plaintiffs to main- 
tam the action. But it may be that this hoarding may have 
been kept wp in denial of the right of the plaintiffs to the 
windows in question: in which case, if acquiesced in by the 
plaintiffs for any length of time, it might furnish a serious 
body of evidence against them if ever their right should come 
to be contested.” Later on his judgment, the same Judge 
said.* “Then there is the case of Kidgill v. Moor, which ap- 
pears to me completely to govern the present case. There, 
a declaration in case by a reversioner alleged that the plain- 
tiff was entitled to a right of way for his tenants over a certain 
close of the defendant, and charged that the defendant wrong- 
fally locked, chained, shut, and fastened a certain gate standing 
in and across the way. and wrongfully kept the same so 
locked, ete. and thereby obstructed the way; and that by 
means of the premises, the plaintiff was injured in his rever- 
sionary estate ; and it was held, on motion in arrest of judg- 
ment, that the declaration was sufficient, inasmuch as such an ~ 
obstruction might occasion injury to the reversion, and it must 
be assumed, after verdict, that evidence to that effect had been 
given. There is no distinction now between the construction 
of ^ declaration before and after verdict. The obstruction here 
"complained of may be an injury to the plaintiffs reversionary 
interest, and therefore we cannot consistently with the author- 
ities hold the declaration to be insufficient." 
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Bat, of course, neither a dominant owner of occupier nor 
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tenement either by the servient owner or a teespasser so long 
as such aet does not disturb his right.' 


(2) Who are liable to be sued. 


An easement being a right in rem, it follows that any ene 
creating the disturbance is liable therefor, whether he be the 
owner or occupier of the servient tenement or not. 

So long as the disturbance continues not only the person 
who directs its creation, or the person or persons actually creat- 
ing it, is liable, but also the person who is s responsible for its 
continuance.’ 

Thus the principal ordering the creation of the distnrbance, 
and the servants or agents actually concerned in its creation, 
the landlord responsible for the creation of the disturbance and 
the tenant responsible for its continuance,* or similarly any 
grantor and grantee, or devisor and devisee,' are each and all 
liable to be sued for the disturbance. E 

In Thompson v. Gibson, the defendants had erected a Thompson Y. . 
building which was and continued to be a nuisance to the plain- "^^ — — i 
tiffs market by excluding the public from a part of the space 
on which the market was held. The building had been erected 
under the superintendence and direction of the defendants, not * 
on their land, but on land belonging to the Corporation of 
Kendal, of which they were members. 

The defendants contended that they were not liable for the 
continuance of the nuisance, that they were distinct persons 
» from the Corporation, and that though they were guilty of 
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I. E. Act, s. 27. 

? Some v. Barish (1610), Cro. Jac., 
231 ; Rosewell v. Pryor (1702), 2 Salk., 
159 ; Stone v. Curtright (1795), 6 T..R., 
411; Wilson v. Peto (1821), 6 Moore, 
47 ; Thompson v. Gibson (1841), 7 M. & 
W., 456; Broder v. Saillard (1876), L. 
R., 2 Ch. D., 692 ; Jents v. Viscount Clif- 
den (1897), L. R...1 Ch., 694. | 

* Stone v, Cartwright ; Wilson v. Peto; 
Thompson v. Gibson; Bora v. Turner 
(1900), ? Ch., 211. 


In,an action for dis- · 


his builder, the latter may on reasonable 
grounds sever from the former in his 
defence and, where he is entitled toa 
complete indemnity from his emplÜyer, 
be may further get his solicitor and 
client costs from him. Bora v. Turner 

* Rosewell v. Pryor; Broder v, &uil- 
lard. 
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having erected the nuisance, they could not be regarded as T 
having continued it, inasmuch as they were not if possession E 
of or interested im the soil on which the building had been — 
^ |] The rule nis granted to enter a non-suit was accord- - 
inglv discharged. | | 

In delivering the jadgment of the Court Baron Parke . 

«id: “If they," meaning the defendants, “are considered 
merely as servants of the Corporation, they would be liable, 
jest as the servant or the individual is, if he is actually concern- 
ed in erecting a nuisance: Wilson v. Peto: and as they would 
clearly have been responsible to the then owner of the market 
for the immediate consequences of their wrongful act, how can © 
their liability be confined to the injury by the interruption of | 
the first market, or what other limit can be assigned to their 
responsibility other than the continuance of the injury itself ? 
Is he, who originally erects a wall by which ancient lights are 
ebstracted, to pay damage for the loss of the light for the first 
day only ? or does he not continue liable so long as the conse- 
quences of his own wrongful act continue, and bound to pav 
damages for the whole time ? 

In the ease of Rosewell v. Pryor, which was an action against ` 
the defendant who erected an obstruction to the ancient lights 
of the plaintiffs, and then aliened, Lord Holt lays it down, that 
“it isa fundamental principle in law and reason, that he that does 
the first wrong shall answer for all consequential damages, and 
here," he says, “the original creation does influence the 
continuance and it remains a continuance from the very erection, 
and by the erection, till it be abated,” and he adds, “that it shall 

not be in his power to discharge himself by granting it over." 

* It was also said that the defendants could not now remove 
the nuisance themselves, without being guilty of_a trespass to ; 
*the Corporation, and that it would be hard to make them liable. 
But that is a consequence of their own original wrong ; and — - 
cannot be permitted to excuse themselves from paying — 

damages for the injury it causes, by shewing their ina DAAN m 
to remove it, without exposing themselves to another action. mE 
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This ease shows that in an action fof a disturbance for 1f 4 : 
which the defendant is responsible it is no answer on his part disturbance | : 
to say that he is not in possession of or interested in the servient (oe n oy s 


tenement, and that he cannot remove the disturbance himself interms — iet 
without being guilty of a trespass. eink ae is not 


, in 


The person directing the erection of the disturbance and Joinder of E 
the person or persons actually concerned in erecting it may be ot ms 
joined as co-defendants, or an action can be brought at option 
against either of them.' | 

The same rule applies to the author of the disturbance and 
the person continning it.* y 

If the party in possession of thg servient tenement is not Request to m ‘ 
the author of the disturbance, a request should be made to him ance, » when t 
to remove the disturbance before the action is brought’ ~ made. - E 

A landlord is not liable if the disturbance occurs for the first Landlord hen 
time during the tenancy unless it was created with his authority.* s. 

In every case the defendant must be shewn to be responsi- Responsibility 
ble for the creation of the disturbance or its continuance and to to ES te, di 
have the power to abate it. dial to liabilfts 

Thus it appears to have been considered that a tenant for =  ăć 
years who oceupies a house erected by his landlord which | " 
obstructs another’s light and air, is not liable for the continuance 
of the nuisance provided he does no other act to prejudice the 
dominant owner or occupier besides inhabiting the house, since 
he has no authority to abate the nuisance.* | 

Similarly if the servient tenement is held under a repairing | 
lease, and the disturbance is caused by the tenant's failure to ^ = 
repair, the landlord is not liable.* ts 3 

Although before a prescriptive right is required there i Js no Remedy - 
cause of action against the owner uf the servient tenement or his — 

' Stone v. Cartwright (1795), 6T. R., Ch. D., 692. P3 


4115; Wilson v. Peto (1821), 6 Moore, 47; _ | t Gale on Easements, The pe 867. 
Thompson v. Gibson (1841), 7 M. & We, k | 


* Tid. 
456. A rs 
* Some v. Barwish (1610), Cro. den, x m 
231; Rosewell v. Pryor (1702), —— 
459 7 Broder v. Saillard (1876), Ie Bs Port 
— 
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licensee for disturbance of the incomplete right, except on the 
ground of negligence,' it appears that there is a remedy against 
a trespasser or wrong-doer who is guilty of such disturbance. 


Thus the de facto support of a house by the soil of a. 


neighbour is sufficient title against any one but that neighbour, 
or one claiming throtigh him.* 

"Just as one who should prop his house up by a shore 
resting on his neighbour's ground, would have a right of action 
against a stranger, who, by removing it, causes the house to 
fall ; but none against his neighbour, or one authorised by the 
neighbour to do so, if he took it away and caused the same 
damage. "* ` 

Similarly the obstruction of light and air before the acqui- | 
sition of the prescriptive” right may be actionable if caused by 
a trespasser * 

The question of the responsibility of a servient owner or 
oeeupier for the negligence or wrongful act of the contractor 
employed by him has already been considered in connection 
with the question of support. 


(3) The Pleadings. 

As an easement is not one of the ordinary rights of owner- 
ship, it is necessary that a plaintiff claiming an easement or 
suing for its obstruction or a defendant pleading an easement 
should state his right to the easement, and the origin from 
which the easement proceeds, whether from prescription, or 
express or implied grant.’ 

When an easement is claimed or pleaded by prescription, 
and there is any danger of the prescriptive title failing to meet 
the requirements of the fourth paragraph of section 26 of the 
Indian Limitation Act, or of the corresponding paragraph of 
section 15 of the Indian Easements Act, it is expedient to rely 
EMEN ou uuu arent ates 


TH, Part IV, C. (1896), I. L. R., 19 A1., 153. 

3 Jeffries v. Williams (1850), 5 Exch., * Harris v. Jenkins (1882), L. R., 22 
T2; Bibby v. Carter (1859), 4 H.& N., Ch. D.. 481; 52 LJ. Ch., 497 ; Spedding 
153. . v. Fitzpatrick (1888), L. R., 38 Ch. D 

* Jeffries v. Williams, per Parke, B., — 410; 58 L. J. Ch., 13 


ibid, p. 800, | y 
h ~ - 
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also on the common law method of acquisition, so that if the 
claim or pléa fail in the one respect it may be saved in the other, 
for it will be remembered that in India as in England, the common 
law method of acquisition is as available as the statutory.' 

In every case the statement of the title should be exact.? 
The nature of the disturbance should be clearly stated, and the 
obstruction should be of that in which the right is asserted. 
Thus where a plaintiff alleged a right to the use of a cistern 
and that the defendant had fastened up a door and doorway 
leading to the cistern and thereby prevented the plaintiff from 
having access to the cistern, it was held that the declaration was 
bad for not showing a right to use the door.* 

m The proof of an easement larger than the easement alleged 
but not nan in kind, is not such a variance as is fatal to 
the case set up.* 

The right claimed must not be larger than the right proved, 
but if the right claimed is divisible, such portion thereof as is 
proved may be decreed. Thus if a man claim a right of ferry 
from one place to another, and then again to another place, 
and prove the right only for the latter distance, he may have 
a decree to that extent.’ 

But if a party claims the right to do a particular thing by 
virtue of a right of ownership of land itself, he cannot turn 
round afterwards and claim to use it by virtue of an easement.* 
For a claim to ownership of land is quite inconsistent with a 
claim of easement over it.* 

In claiming or pleading a title under the Indian Limitation 
Act orthe Indian Easements Act, the requirements of those 


— — — 





' See Chap. L" Part II, E, Chap. * Duncan w Louch (1845), 6 eQ. 
VII, Part ITI, and Bullen v. Leale, B., 904. 
Precedents of Pleading, 5th Ed., 9*9. * Giles v. Groves (1818), 12 Q. B., 
995, 996. 721. 


? Fentiman v. Smith (1803), 4 East., © Chunilal Fulchand v. Ma 


107: Whaley v. Laing (1857), 2 H. Govrardun Das (191), E Rae SS 16 Bom., * 


& N., 476; in error 27 L. J. Exch., 592. 


"-— 





422; Tebbutt v. Selby (1837), 6 A. & 1 Sham Churn Addy v. Tariny Ohwrn | 
E.. 786. | — — 228 ; EROS 
* Tebbutt v. Selby (1887), 6 ^. & E., 1 Cal., 422. 
7-6. » E die zd F , * —* E os as 
E08 : — | — Be oy — 
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Easements of 
light and air. 


Privste rights 
of way. 





Acts necessary to the acquisition of the easement should, of 
course, be specifically stated.' : 

The defendant in an acticn for the obstruction of an ease- 
ment must, where the allegation of such right is disputed, 
expressly deny or state that he does not admit the allegation. 

Where the plaintiff claims by virtue of possession the 
allegation of possession should also be denied.’ _ 

In claiming an easement of light and air by prescription, 
the allegation that the windows in respect of which the right 
is claimed are **ancient lights" may be sufficient, but in order 
that there may be no risk of the defendant's not knowing 
what ease he has to meet, and if the plaint is found to be 
embarrassing, there should be a specifie allegation that the 
claim arises by prescription, stating the necessary elements in 
the acquisition of the right.* 

If the right is claimed under section 26 of the Indian 
Limitation Act or under section 15 of the Indian Easements 
Act, there should be an express allegation of the acquisition of 
the right in aecordance with the requirements of those sections. 

In defending an action for the obstruction of light and 
air the defendant should specifically deny every allegation of 
fact constituting the right which he wishes to deny, and there 
should be a specific statement by him of the facts upon which 
he relies as eontroverting the plaintiffs claim and justifying 
the act on his part of which the plaintiff complains. 

As regards a private right of way the plaintiff claiming 
such easement, or suing for its obstruction, or the defendant 
pleading such easement, should state the right and how it arises, 
whether by grant or prescriptive user, and should shew with 
reasonable precision and exactitude the termini of the way and 
the course which it takes.* 





! Indian Limitation Act, XX of 1877, Ch. D., 410; 58 L. J. Ch., 139; Bullen 


s. 26 ; Indian Easements Act V of 1882, 
s, 15. 

2 See Bullen v. Leake, Precedents of 
Pleading, 5th Ed., p. 992. 

3 See Harris v. Jenkins (1882), L. R., 
99 Ch. D., 481; 52 L. J. Ch., 437; 
Spedding v. Fitzpatrick (1881), L. R., 38 


v. Leake, Precedents of Pleading, 5th 
Ed., 456, And see Bome & Colonial 
Stores Ltd., v. Cotls., (1902), 1 Ch., 302. 
* See Bullen v. Leake, 5th Ed., 915. 
5 Rouse v. Bardin (1790), 1 H. BI., 
351 ; Harris V., Jenkins ; alien v. 


Fitqpatrick. 
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When the way is one of necessity, the plaintiff who claims Way of neces- - E 
it, or the defendant who pleads it in justification, must allege ^?" À 
that there is no way to or from the dominant tenement other 
than by the particalar way claimed or pleaded.! 

A way of necessity should not be pleaded in general terms 
withont specifying the manner in which the easement has arisen, 
as that the plaintiff or defendant for necessity has a way over a 
covenant part of the opposite party's land to his own land, as a 
necessary incident to the land ; forit is an essential to set forth 
the tifle to a way of necessity as it is to a way by grant.* 

If the origin of a way of necessity has been lost sight of. 
but the easement has been used without interruption, it can be ; 
glaimed as a way either by grant or preseription according to - 
the circumstances of the particular case.* 

If there has at one time been unity of possession, the 
easement must then be claimed as a way by grant, and it 
should be stated that the same person was the absolute owner 
of both tenements, and being such, granted one of them. But 
where there has been no unity of possession, the easement 
should be claimed by preseription.* — J— 

A püblie way and a private particular way by prescription Public and- E E 
cannot be elaimed or pleaded together as the two are inconsis- d d 
tent.* 












Where a private way becomes publie in part of its course, Role «hive: 
it is not necessary in pleading the — way to state that my rs 
part of it has become public.* ly public. - 

In claiming or pleading a publie way or Mibi it is not m 
necessary to set out the termin? because the publie have a right 
to use the way, for all purposes, and at all times? ~ 

The mode in which or the title under which the —Á B 
way has become a PM way must be —— and if the D a E te | 
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tiff or defendant, as the case may be, relies on any specific acts 
of dedication, or specific declarations of intention to dedicate 
whether alone, or jointly, with evidence of user, he should set 
forth the nature and dates of such acts or declarations, and the 
names of the persoris by whom the same were done or made.! 

In the case of easements relating to water as well as in 
the case of other easements the mode in which the right arises, 
whether by grant, prescription, or under the Indian Limitation 
Act or Indian Easements Act, should be stated in the plaint.* 

Where a plaintiff's claim relates to an easement of support, 
and discloses some right on the part of the defendant by virtue 
of ownership of the adjoining or subjacent land to do the act 
complained of, it will be a sufficient defence if the defendant 
denies the plaintiff's allegations of title to the easement, and. 
all allegations of fact supporting such title.* 

But where the plaint discloses no such right on the part of 
the defendant, and deals with him prim@ facie as a trespasser 
or wrong-doer, there must be not only the denials aforesaid, 
but also a statement by the defendant showing a primá facie 
right on his part to do the act complained of.* 

If a reversioner sues, he must ste in that capacity, and 
must either allege something which is necessarily an injury to 
his reversion, or where the act complained of may or may not 
be injarious, he must allege that such act is an injury to his 
reversionary interest.® 


(4) The Nature of the Remedy. 

Before proceeding to consider the present state of the law 
in India as relating to the different remedies afforded for the 
disturbance of easements, it is essential to note that its develop- 
mant has in the main been shaped by the guiding influence of 








, English prinei ples. 
* Spedding v. Fitzpatrick (1888), L. R., N., 153. 
38 Ch. D., 410 ; 58 L. J., Ch., 139. * Jackson v. Pesked (1813), 1 M. & S., 
* Ballen and Leake, Precedents of — 234; Baxter v. Taylor (1832), 4 B. & Ad., 
Pleading, 5th Ed., 537. 72; Kidgill v. Moor (1850), 9C. B., 364; 





` * es — Oa a William (1850), 5Exch,, 792 — 
« Jeffries v. * (1850), 5 Exch., (799-780): Metfopolitan — 
792; Bibby v. Carter (1859), 4 H. & Petch (1858), 5 C. It. N. S, 504. 
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Courts and Legislature have in turn appealed to English 
decisions Yor guidance, and if any difference can be said to 
exist between the present state of the law in India and in 
England, it is only to be found where the codification of the 
law in India has settled a vexed or doubtful question. 

It is necessary, therefore, that a proper understanding of 
this important branch of the law should involve careful examin- qt 
ation of, and constant reference to, the English authorities. 

Coming to the present state of the law in India, the subject 
for consideration is the relief that may be afforded by the Court 
for the disturbance of easements by damages,' or by injunction, 
temporary,’ perpetual’ or mandatory,* or by damages combined 
with injanction perpetual or mandatory,’ or by perpetual 
injunction conibined with mandatory injonction.® 

(a) Relief by temporary Injunction. a 

Temporary or interlocutory injunctions are such as are to Temporary 
continue until a specified time, or until the further order of the w ms F = 
Court. They may be granted at any period of a suit, and are E 
regulated by the Cole of Civil Procedure? E 

Such injunctions may be granted to restrain a threatened EM. 
or continuing injury at any time after the commencement of - Ee 
the snit, and either before or after judgment,’ and either during a" 
term or vacation, and whether the Court is sitting or not.’ 
They will not be granted in chambers when the Court is sitting.” 

Apart from the special circumstances which determine 
whether the Court should, in its diseretion, grant a temporary 
injunction, the same general principle apply to the granting of 
temporary and perpetual injunetions.! — 

These general principles will be considered in connection — 
with — i —— and it is not a ras to do = o 
E. Act, s. 33. ss. 192.7 of the Civ. Pro. Code. — ee 

s Spec. Rol. Act, ss. 52 and 68; Civ. 3 A AS 


Pro. Code, XIV of 1882, ss, 492-497. | 
e ME E, Act, ue 
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at this stage than refer to such rules and paren as apply 
specially to temporary injunctions. 
The function ofthe Court is not to ascertain the existence 











In order to obtain the interference of the Court by tempo- z 


Fanctive of 
n of a legal right, but solely to protect property, and to keep. 
in junctions, c. things fm statu guo, until the right can be determined by the T 
jurisdiction to which it properly belongs.' i 
rary injunction the plaintiff must show a strong primá facte 
ease in support of the title to that which he asserts.’ | 
When they will The injunction will not be granted when adequate relief : 
mot be granted, 


can be obtained in damages, and where the injury is neither a 
serious nor a material one, and in every case the Court must 
exercise a judicial discretion and compare the possible injury = 
on the one side and the other, the injury to the plaintiff if 
the injunction is refused, and that to the defendant if itis 
granted.* 

* Adequate relief” has been defined as ** such a compensa- 
tion as will in effect, thongh not in specie, place the plaintiffs 
in the same position in which they previously stood.” 

Before the Court will interfere by temporary injunction 
there must be an actual or threatened invasion of an easement.* 

Mere belief that a right will be invaded is not a sufficient 
ground for the Court to act upon, nor will relief by temporary 
injunction be granted where the defendant states positively that 





— — —— Y — 





\ Seweders v. Swit (1838), 3M. k C., Co. (1885), L. t., 15 Q. B. D., 476; 





TU (7283) ; Harwas v, Jones (1841), 1 Cr. 
k Ph., 2090 ; Hilton v. Earl of Granville 
(1841), 1 Cr, & h., 353 (292) ; Plimpton 

. Spiller (1876), L. R., 4 Ch. D., 286. 

* Hiltea v. Bart of Granville ; Shrews- 
berf and Chester Ry. Co. v. Shrewshurs 
and Birmingham Ry. Co. (1851), we 
*N. &, 41^ (436); Sparrow v 

Worcester and Woteerkampton * = 
(1861), 9 Hare's kep., 436 
* Doherty +. Allman (1878), L. R., 
S App. Cas., 709 ; Numarwonji v. Gordon 
— (1891), l. L. R, 6 Bom., 266; .Vewson 

v, Pender (1884), L. R., 27 Ch. D., 43 ; 
i —— — à 








Shomnugger Jute Factory v. Ramnarain 


Chatterjee (1886), 1. L. R., 14 Cal., 189 ; 
Madras Ry. Co, v. Rust (1890), I. L. R., 
14 Mad., 18 ; and se Daniel's Chancery 
Practice, 6th ed., Vol. il, Part I, p.’ 
1607, and Kerr on Injunction, 3rd ed., 
p. 1. 

* Per Kindersley, V. C., in Wood v, 
Swtelife (1851), 2 Sim. N. S., 165, 
and se this definition discussed in —— 
Ghanasham v. Moroba (ISM), L L. R, 
18 Bom., p. 488, and in Boyson v. Deane —— 
m. I. L. R, 2 Mad., p. 254, sad: EN 
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lie does not intend to invade the plaintiff's right, and there is no 
evidence of his intention to do so.' 

Failure to come into Court with clean hands, or acquiescence Effectof — — 
in the injury complained of, will disentitle a man to relief.* 77 em A = 
Though delay may not amount to absolute proof of acquiescence, —— s 
it is always an element to be considered by the Court in deter- t 
mining the question whether relief, interlocutory or perpetual, E 
should be granted.* 

Mere abstention from legal proceedings is not of itself 
sufficient to. disentitle the complaining party to relief, provided 
the other party has not altered his position during the delay* — -` 

But a party seeking relief on interlocutory application 
should come in at the earliest possible moment.’ 

It is in the diseretion of the Conrt tà grant a temporary Terms upon 
injunction on such terms as to the duration of the injunction, =" me 


. os à tion gran 
keeping an account, giving security, or otherwise, as the Court î^ discretion — 


of Court. 

may think fit.* 

Following the practice in England it is usual in India for Practice in 
the Court to insert in its order granting a temporary injunction, "= 
an undertaking on behalf of the plaintiff to abide by any order - 
that may thereafter be made as to damages in the event of its 
being found that the injunction was wrongly granted.” 

On the other hand, the Court may withhold the injunction Injunction.: 
and protect the plaintiff from damage during the interval before Posi di 


the hearing by imposing certain terms upon the defendant with terms. — — E- 
his consent.’ f. E 
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' Kerr on Injanctions, 3rd ed., p. 13. gei 8 Jur. N. S., 987. See further as 
? Jind, pp. 15, 16 ei sg. As to “ Delay," Chap. IX. and infra (b) 
“acquiescence " see swpra, Chap. IX. * "fice by injunction or damages at the 
Part II, B, and infra (b)‘* Relief by hearing.” 








injunction or damages at the hearing." * Gale v, Abbott, | Ew 
* Att.-Gen, v. She field Gas Consumers * Civ. Pro. Code, s, 403. > ye 


Co. (1853), 3 DeG. M. & G., WA (324); 
Ware v. Regents Conal. Co. (1858), 3 
DeG. & J., 212 (230) ; Gaunt v. Fynngy > p. 57 
(1872) L. R., 8Cb. App, 8(1)4, ^  ..* l'elehambers' mb | 
* Rochdale Canal Co. v. King (1851), Courts, p. 178; K 
9 Sim. N. S., 78; ov. Sully — ed., p. — 
41961)7 9 H. L., 360 ; Gale v, Aeg 5 DE ae 


? "See Kerr on Injunctions, 3rd ed., i 
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These terms may take the form either of doing some act 
or work, or removing some work, or doing some othez thing in 
connection with the same as the Court may direct, or of refrain- 
ing from doing in the interval the act or acts complained of, 
or of abiding by any order the Court may thereafter make 
as to damages, provided the legal right be found in the 
plaintiff.! 

But the Court has carefully to consider the effect of with- 

holding the injunction and allowing the defendant to continue 
his building and to give an undertaking that he will pull it 
down if the Court shall so think fit, for at the hearing the Court 
may find itself addressed with the argument of comparative 
injury, and left with no alternative but to give compensation in 
damages, rather than inflict disproportionate injury on the 
defendant by compelling him to remove his building. Such a 
result would practically deprive the Court of its discretionary 
power to grant a mandatory injunction.* 
p The Court must in all cases, except where it appears that 
E RUM grent. the object of granting the injunction would be defeated by the 
— QM sum delav, before granting a temporary injunction, direct notice 
T of the application for the same to be given to the opposite 
part y.* 

The practice of the Court is ordinarily to grant a rule nis 
for an injunction, together with, where the emergency of a 
ease so requires, an fnter/m order operating as an injunction 
until the day mentioned in the rule* or until the disposal of the 
rule? 

J An injunction directed to a Corporation or Public Company 
ion or is binding not only on the Corporation or Company itself, but 
ve whem also on all members and officers of the Corporation or Company 
whóse personal action it seeks to restrain.* 

* Kerr, p. 27, and see Greenwood. v. * Civ, Pro, Code, s. 494. 





















| Smith v. Bazter (1900), 2 Cb. 138. Courts, p. 177. 






1. l. R., 13 Bom., p. 260, .. jn the Calcutta High Court, 
— 1 Civ. Pro. Code, s. 495. 
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Hersey (1886), l R., 33 Ch. D., 471 ; * Belchambers’ Practice of the Civit 
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*yedey v. Glover (ISTA), L.R.QIS © Mbid. This, according to Me | 
Ea. p. 553 ; Dhwnjibhoy v. Lisboa (1888), — Belchambers, is the form ordinarily used — — 
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Any order for an injunction may be discharged, or varied — <= 
or set aside by the Court, on application made thereto by any — sk i 
party dissatisfied with such order.' =e Shuts 

If it appears to the Court that an injunction. which it has Compensation — 
granted was applied for on insufficient grounds, or if, after the ed Wie 
issue of the injunction, the suit is dismissed or judgment is E 
given against the plaintiff by default or otherwise, and it grounds. 
appears to the Court that there was no probable ground for 
instituting the suit, the Court may, on the application of the 
defendant, award against the plaintiff in its decree such sum not 
exceeding one thousand rupees, as it deems a reasonable | 
compensation to the defendant for the expense or injury caused 
to him by the issue of the injunction. 

Provided that the Court shall not award under this section 
a larger amount than it might decree in a suit for compensation. 

An award made as abovementioned shall bar any suit for 
compensation in respect of the issue of the injunction.* 

As a rule the Court will not grant a mandatory injunction Manda — 
except at the hearing,’ but in extreme cases this form of relief whan ara 
will be granted on interlocutory application.* on aM en. 

Thus in Daniel v. Ferguson, which was an action to tion. a m 
restrain thedefendant from so building as to darken the plaintiff's 
lights, the defendant upon getting notice of motion for aM 
set a gang of men to work and ran up his wall to a height 
of thirty-nine feet before receiving notice that an injunction 
had been granted. It appeared to be a nice question whether 
the plaintiff was entitled to an easement of light, but he 
had made out a case enabling him to have matters kept 
in statu quo by injunction until the trial. E 

[t was held that the building thus run up should be pulled |— — 
down at once, without regard to what the result of the*trial — 
might be, on the ground that the erection of it was an — 
to anticipate the order of = MIU 
. * Ibid, s. 496. 


3 Thid, s, 497. 5 d Ton Ji ` 
* Gale v. Abbott (1862), $ Jur. Ks, * * xdi 


p. 988. 
e^ Beadel v. Pary 80) 1a Raan 
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In the case of Von Joel v. Hornsey,' a mandatory injunction : 
was granted on the same principle. r 





(b) Relief by injunction or damages at the hearing. 


Forms of relief At the hearing of a suit for the disturbance of an easement 
at thehearing- the relief granted may, according to the circumstances of the 
ease and the jurisdiction of the Court, take one or other of the 
following forms :— 
(1) Damages only, 
(2) Preventive or perpetual injunction only, 
(9) Preventive or perpetual injunction combined with 
damages, 
, (4) Mandatory injunction only, 
(5) Mandatory injunction combined with preventive or per- 
petual injunction, 





Aem (6) Mandatory injunction combined with damages. 

= | neun Before dealing with the present state of the Indian law in 
Chancery. — relation to the subject of relief, whether preventive, mandatory 
= * or in damages, for the disturbance of easements, it is important 
= to advert to the jurisdiction of the Court of Chancery in the 
— granting of injunctions or the substituting of damages therefor, 
E = and to the principles npon which such jurisdiction was exercised, 
= since it is upon this foundation that the Indian Statute Law and 
m Case Law will be found to rest. À 

—— Prio to Lord [t will be remembered that before Lord Cairns’ ` Act, 21 & 





: Eo 9g Vict., c. 27, the relief granted by the Court of Chancery, 
for the disturbance of easements, could only be by injunction 
In determining the question whether the plaintiff was 

entitled to relief by injunction or should be left to seek his 
remedy in damages at common law, a Court of Chancery had 
always the following considerations before it : the materiality 
and permaneney of the injury, the diminution of enjoyment 
6f the easement, the invasion of the legal right from which, 
as has been seen, substantial damage could be presumed, and 
the adequacy of damages as a means of compensation.* p. ; 











« ' (1895) 2 Ch., 774. (1864), 2 DeG. J. & S. 975; Dev. — — 
* Att.-Gea, v. Nichol (1 09), 16 Veg. Auction Mart Co, (1866), L. R., 2 Eg, ——— 
Junr. 342 ; Jackson v. Dukeof Newcastle 238; Goldsmid v. Tonbridge Welts — 
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The foundation of the equitable jurisdiction is stated as Staighty Burn. | 
follows by Lord Justice Gifford in Stazght v. Burn :' “ I take S. = 
the coursé of this Court to be that when there is a material — 










ALTE ai 


injory to that which is a clear legal right, and it appears that B — 
damages from the nature of the case, would not be a complete a 


compensation, the Court will interfere by injunction.” 






By Lord Cairns’ Act, the Courts of Chancery were em- Afer Lord i : = 


powered to award damages in addition to, or in substitution 


for, an injunction.* 


The power was a discretionary one, but the hw as to 
the circumstances under which the Courts could exercise 
that jurisdiction was not confined to fixed rules owing to the 
disinclination of the Judges to tie the hands of the Court.’ 

The farthest they would go was to say that the discretion 
was a reasonable discretion depending for the manner of its 
exercise on the particular circumstances of each case.* 

The effect of Lord Cairns’ Act on the jurisdiction of the pem 
Chancery Courts is discussed by Jessel, M. R., in Aynsley v. 
Glover® and his observations are instructive. He says :9 

“It will deserve the most serious consideration hereafter 
as to what class or classes.of cases, this enactment is to be hela 
to apply. Although in terms so wide and so long, it never 
could have been meant, and I do not suppose it wilf 
held to mean, that in all cases the Court, of its own will and 
pleasure or at its own mere caprice, will substitute damages 


for an injunction. 





provement Commisnoners (1866), E E, 
] Ch. App., 349; Stawht v. Bura (1869), 
L. R., 5 Ch. App., 162 ; Aynsley v. Glover 
(1874). L. R., 18 Eq., 544, and se the 
history of the law disenseed in Bottle- 
walla v, Bottlewalla (1871), 8 Bem. H.C. 
(O. €. J.), 1*1 ; Land Mortgage Dank of 
India v. Ahmedtbhoy (1883), I. L. R., 8 
Bom., 25; Dhanjrbhoy v. Lisboa (1 83), 
I. L. R.. 13 Bom., 253; Ghanashem v. — 








Morcha (1894). I. L. E. 18 Bom., 474. 
And see also as to presumption of sub- - —— 
stantia! damage from invasion of — i) 


—— 
' (2860) L. R, 6 Ch. App, 108 


*. 


p. 487. * 
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* As to the scope and effect of the 
Act, see Cowper v. Laidler fare deen 
537 (339). 

* Aynsley v. Glover (1874), L. R., 18 
Eq.. pp. 554 et seg ; Holland v. Worley, 
(1884), L. R., 26 Ch. D., 578; Ghagesham 
v. Moroba (1894) L. R., 18 Bom. 


* Aynsley v. Glover; Greenwood v, — 
Hornsey (1836), L. R., 33 Ch. D., p. 476 ; 
——— 
ve 2 + Martin v. P. 


i i — | * 
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" “Tam not now going, and l do not suppose that any 
Judge will ever do so, to lay down a rule which, so tæ say, will 
tie the bands of the Court. The discretion being a reasonable 
discretion, should, I think, be reasonably exercised, and it must 
depend upon the special circumstances of each case whether it 
ought to be exercised. The power has been conferred, no 
doubt usefully, to avoid the oppression. which is sometimes 
practised in these suits by a plaintiff who is enabled—I do not 
like to use the word “extort "— to obtain a very large sum of 
money from a defendant merely because the plaintiff has a 
legal right to an injunction. I think the enactment was meant 

m in some sense or another to prevent that course being success- 
fully adopted. But there may be some other special cases to 
which tlie Act may be safely applied, and I do not intend to 

= . lay down any rule upon the subject." — — 

Where consi- In the same case the Master of the Rolls considered it as. 

- derable | . 

— — damageat a rule to be generally followed that wherever an action could 

 l]w.'here.— be maintained at law and really considerable damages could be 


|». injunction in 

equity. recovered, there the injunction ought to follow in equity.’ 

= Indian Legis- This being the state of the English law at the time of js 
P pes passing, iu India, of the Specific Relief Act, I of 1877, 


becomes necessary to consider the provisions of this — 
elating fo relief, by injunctions or damages, for the disturbance 
Act I of 1877. of easements. 

Section 53.—Section 53 (second paragraph) enacts that a 
perpetual injunction can only be granted by the decree made 
at the hearing, and upon the merits of the suit, and the defend- 
ant is thereby perpetually enjoined from the assertion of a 
right, or from the commission of an act, which would be con- 
trary to the right of the plaintiff. 

ection 54.—Section 54 provides that when the defendant 
igvades or threatens to invade the plaintiff's right to, or enjoy- 









' (1874), L. R., 18 Eq., p. 552. The with mandatory as to which see infra. e — 
Master of the Rolls states the ruleas As to the general rule se also Dent v. 
A 





general, not universal, having regard to — Auction Mart Co, (1866), L. R., 2 Eq., 
his subsequent ohservations on the sub- 238 (246). | 
ject of comparative injury in connection, 
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ment of, property, the Court may grant an injunction, “ where NA 
there exists no standard for ascertaining the actual damage E 
caused, or likely to be caused, by the. invasion," and also 
* where the invasion is such that pecuniary compensation would 
not afford adequate relief.*” 

Section 55.—Section 55 provides for relief by mandatory 
injunction by enacting that when, to prevent the breach of 
an obligation, it is necessary to compel the performance of 
certain acts which the Court is capable of enforcing, the 
Court may in its discretion grant an injunction to prevent the 
breach complained of, and also to compel performance of the 
requisite acts, m 

It may be useful, for the sake of greater clearness, to Naturp, or origin 
formulate, in a series of propositions, the nature, origin, and provisions Ut ta 
effect of these provisions and the principles which should guide M and a 4 
Courts in India at the present day in granting relief for the general prin · : 

ciplegnpon 
distarbance of easements. which relief 

(a) In applying the foregoing provisions Courts in India EX e 
shonld be gnided by the decisions of the Courts of 7; — — 

Chancery in England which are the source from cum 
which they have been drawn.? 

(b) The limitation contained in clause (c) of section 54 of 
the Specific Relief Act is identical with the princi- xz 
ples upon which Courts of Chancery have proceeded = 
in England.* . 1— 

(c) The Specific Relief Act whilst laying down general EU 
principles leaves it entirely to the discretion of the 
Court whether relief is to be granted by injunction. 
or damages, and this places the Court in much the 
same position as the Chancery Court found usell in in 
England after Lord Cairns’ Act.* 

(d) The last propositton must be taken subject to the I 
reservation that the question whether damages ar — De 


"C0. — — | 
"OG = 


$c 








a sufficient compensation does not present itself to 
the Courts of this country in precisely the same 
manner and form as it does to a Court of Equity 
in England, inasmuch as the latter Court in 
awarding damages under Lord Cairns’ Act exer- 
cises a discretionary power in departing from the 
injunctive relief it had hitherto exclusively afforded, 
whilst in India the Court has to take a broader 
view of the subject, it being its “duty” not to 
grant an injunction where damages afford sufficient 
compensation.! 


The respective positions therefore amount to this, that in 
the one case the statutory discretion is as to the damages, 
and in the other, as to the injunction.’ 

(e) The expression * adequate relief " is not defined in 


the Specifie Relief Act, but it is probably used in 
the same sense as by Kindersley, V.C., in Wood v. 
Sutcliffe as meaning such a compensation as would, 
though not in specie, in effect place the plaintiffs in 
the same position in which they stood before.* 


(7) Though the foregoing definition may in some cases 


prevent the possibility of awarding damages, the 
plaintiff is not in such cases necessarily entitled 
to an injunction inasmuch as the discretion 
created by the Act has still to be exercised, and 
in exercising such discretion the Court must 
* consider not only the nature of the disturbance, 
but whether an injunction would be a proper and 
appropriate remedy for such disturbance.* 


(g) In eonsidering whether the remedy for the distur- 


A 


bance of an easement should be by injunction 


See. Se eee 
3 Dhunjibhoy v. Lisboa (1888), I. L. this subject further discussed infra with 


R., 13 Bom., p. 261; Gha»asham v. reference to easements of light and air. — E 









Maroba (1894), 1. L. R., I8 Bom., p. — * Ghanasham v. Moroba (1894), I. Lo se 


488 ; Bhoyscn v. Deane (1898), I. L. R., R.,18 Bom., p. 488. See this matter 


92 Mad., 251. © discussed infra in relation to easements em 


* Ibid. 


* (1852), 21 L. J. Ch., p. 285. And se» s Ghanasham v. Moroba. Ny ef à 





of light. 
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or damages, 





Jourts in India should be guided by 


e the following principles, viz. :— 


(15 Where the obstruction is slight and the 


injury sus- 


tained is trifling, the Court will not interfere by 

injunction except in rare and exceptional cases.! 
(2) When the obstruction, if persisted in, would render 
the dominant tenement absolutely useless or sub- 
stantially less useful than before, the remedy 

should be by injunction and not by damages.* 

The reason of this rule is that the effect of the injunction 
is to save the dominant tenement by stopping the obstruction, 
whereas the effect of an award of damages would be to impose 
on the plaintiff an enforced sale of the dominant tenement to 


the defendant.’ 


(h) Between the two extremes stated in the foregoing 
principles where the Court considers the obstruc- 
tion is not so serious as to destroy the substan- 
tial utility of the dominant tenement, the Court 
is vested with a discretion to withhold or grant an 
injunction according to the circumstances of the 
particular case before it.* 

(4) To warrant relief by way of injunction there must 


be serions and permanent injury.* 


U Ghancsham v. Moroba (1591), I. L. 
R.. 18 Bom., p. 43*. For the Englifh 
cases from which this principle is de- 
duced see Herz v. Union Bant of London 
(1859), 2 Gif., 686; Dent v. Auction 
Mart Co. (1866), L. R, 2 Eq., 249; 
Shelfer v. City of Loudon KE'ectre Co. 
(1895), 1 Ch., 297; and see Cowper v. 
Lasd!er (1993), 2 Ch., 337 (342). 

' Nandki hore v. Bhagubhas (1882), 
I. L. R., 8 Hom., p.97 ; Kadarbáas v. 
Rahimbàa: (1859), -1. L. R.. 13 Bom., 
674; Ghanashan v. Morcha ; Boyson v. 


Deane (1898), I. L. R., 22 Mad., p. $54. 
the Englisb cases see Dent v. tion 


' 1 n P E d bd i * F^ * ^ 
på de 
2 Eq., re a (1897), 
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For 
Axctron Mart Co. (1868), L. R., 


a 


p. 246 ; Aynsley v. Glover (1374), 
18 Eq., 544, 552 ; Smith v. Smith 
















(1878), L. R., 7 Ch. D., 551 ; Molland 
v. Worley (1884), L. R., 26 Ch. D., 587 ; 
Greenwood v. Hornsey (18896), 23 Ch. D., 
471, 477. And see Home and Colonial 
Stores, Ld. v. Colls (1902) ; 1 Ch., 302 ; 
Cowper v. Laidler (1903), 2 Ch. 337. 

* Ser the cases in last footnote except 
Home and Colonial Stores, Lid. v. Colla, 

* Ghavasham v. Moroba. This is sa 
matter of discretion, for it was never in- 
tended ^y the Legislature to lay down 
the fixed rule that a man should not get 
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( Where the disturbance is of a temporary nature 
only, either from the nature of the disturbance 
itself, or from conditions affecting the dominant 
tenement,? no injunction will be awarded, and the 
plaintiff will be left to his remedy in damages. 

Thus in the case of pollution of air where the nuisance 
complained of is merely occasional and accidental such as a 
truck of manure temporarily left in a siding, or an accidental 
and infrequent escape of chemical gas, the Court will not 
interfere bv injunction.? 

Nor is the Court disposed to grant relief by injunction 
where the whole of the dominant tenement is about to cease 
immediately, as where a house has been acquired under legis- 
tive enactment, and is to be destroyed and razed to the ground 
in a few days’ time.* 

(k) An injunction may be awarded to restrain an injury 
not yet committed, but only threatened or in- 
tended.* 

In such a case the interference of the Court must depend 
very much upon the nature and extent of the apprehended 
mischief and upon the certainty and uncertainty of its arising 
or continuin g.* | 

There must in each case be a reasonable probability of 
damage? and to call for the interference of the Court a much 





(1866), L. R., 1 Ch. App.. 349; StaigAt, 
v. Burn (1869), L. R. , 5 Ch. App., 163; 
Aynsley v. Glover (1874), L. R., 18 Eq., 
544 ; Ponuse«m: Tevar v. Collector of 
Madura (1869), 5 Mad. H. C., 6 ; Nard- 
‘Kishore v. Bhagabhai Ghanasham v. 
Moroba. And see Home and Colonial 
Stores Ld. v. Colis (1902), 1 Ch., 392. 

3 Swaine v. Great Northern Ry. Co. 
(1864), 10 Jur. N. S., 191; Cooke v. 
Earbes (1567), L. R., 5 Eq., 166. 

? Dent v. Auction Mart Co. (1866), L. 
R., 2 Eq., 238 (247). 

3 Swaine v. Great Northern Ry. Co. ; 
Cooke v. Forbes. 

* Dent v. Auction Mart Co. 

s Goldsmid v. Tonbridge Wells Improve- 
ment Commissioners (1866), L. R., 1 Ch. 


Kpp., 349 ; Corporation of Birmiagham v, 

Alien (1877), L. R., 6 Ch. D., 254 (287) ; 

Siddons v. Short (1877), L. R.,2 €. P. 

D., 572: Land Mortgage Bank of India 
v. AhmedbdA y (1883), I. L. R., 8 Bom., 

40; and see I. E. Act, s. 35. And 
see Home and Colonial Stores, Ld. v. Coils 
(1902), 1 Ch. 302. Though in such a 
case an injunction may be granted, 
it would seem that there is no discretion 
under Lord Cairns’ Act to give dama- 
ges in lieu of an injunction, Cowper v. 
Latdler (1903), 2 Ch., 337. 


© Goldsmid v. Tonbridge Wells Com — 
missioners, p. 354 ; and see Land Mort- — 





gage Bank of — v. Ahmedbhoy, PP 
66, 69. 











* Siddons v. Short, p. 511. — — m 
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stronger and clearer case must be made out than where damage €» 
has actually occurred,! because, as says Jessel, M. R., in Corpo- 
ration of Birmingham v. Allen? “in the one case you have no 
facts to go bv, but only opinion, and in the other case you 
have actual facts to go by." 


(1) In England it appears to be still an open question 
whether damages can be awarded for a threatened 
or intended disturbance merely? 


In India, under the Specific Relief Act, damages can ap- 
parently be awarded for the threatened invasion of an ease- 
ment,* though section 33 of the Indian Easements Act seeming- 
ly contemplates the case of actual disturbance only.* 


(m) In India both before and after the passing of the - 
Specific Relief Act there has been nothing to 
prevent the Court from granting mixed relief by 
injunction, preventive or mandatory, and damages 
where the circumstances of tbe particular case 
so required.* 

(n) Where a plaintiff sues for an injunction or for such 
other relief as the Court may think fit to grant 
and his remedy is found to be by damages, the 20m 
Court should not dismiss the suit and refer — 
the plaintiff to another.suit for damages, but 
shonld itself take evidence and find what pecu- — . | 
niary compensation the plaintiff is entitled to 7 
recover from the defendant for the injury com ™ E A 
plained of and proved.’ M - 

(o) It is in the discretion of the Court to grant ors Special 
withhold a mandatory injunction according toL, 
the particular circumstances of e eas — 59 B 


2 








! Corporation of Birmingham v. eos — — v. Atmaram (1877), I E. 
p. 247. |  R.,2830om., 133 ; — ies 
* At p. 288. India v. Akmedbhoy (1883), I. L. R,8 

^ Martin v Pria (1804), 1 C, Re ens Sp Met Batis». Orel IA 
354. — LR. 12 Cal, 323. — x 
* Specific Relief Act, s. 54, el. (e) 
* See Ghanasham v. Morcha asos), es 
f. L.R., 18 Bop., p. 437. weh 
P, E ^" 
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As to how such discretion should be exercised the author- 
ities appear to establish the following propositions :—; 


(1) As a general rule where damages are an adequate 
compensation, a mandatory injunction will not 
be granted.' 

(2) In deciding whether to grant or withhold a manda- 
tory injunction, High Courts in India being 
Courts both of law and equity must, according to 
all the circumstances of each case, consider not_ 
only the materiality of the injury to the plaintiff, 
but the amount which has been laid out by the 
defendant.* é 

9». If the plaintiff comes to the Court as soon as possible 
after the commencement of the obstruction or as 
soon as it is apparent to him that the obstrnc- 
tion will interfere with his easement, and a 
mandatory injunction is found to be necessary, 
such injunction will be granted.* 

(4) If the plaintiff neglects to seek the assistance of the 
Court until after the obstruction complained of 
has been completed, as in the case of a building 
obstructing ancient lights, the Court will, as a 
general rule, withholi the mandatory injunction 
and grant compensation in damages, except in 
cases where extreme or very serions injury would 


) 





———— — — — — 


Dhwnjybhoy wv. Lisbon (1588, i. L. R. 
13 Rom., 252 (261) ; Ghoanashoam v. We 
roba (1894), I. L. R., 18 Bom.. 47% 





1 Jsenberg v. East Indian House Estate 
Co. (1564), 10 Jur. N. S., 221; Bagram 
v. Khrttra Nath Karfurmah (1869), 3 


B. L R. (0. C. J.), p. 45; Bottlew«lla 
v. Bettlewalla (1871), 8 Bom. H. C. 
(0. ©. J.), 181 ; Ranchhod Jamnadus v. 
o~Laliv Haridas (1872), 10 Bom. !'. €., 
95; Shelfer v. City of London lectric 
Lighting Co. (1895), i Ch., 287 (322). 

9 Curriers Co. v. Corbett (1865), 2 Dr. 
& Sm., 355 (360); Smith v. Smith 
(1875), L. R., 20 Eq., 500 (505); 
National Provincial Plate Glass Insur- 
ance Co. vw. Prudential Assurance Co. 
(1876), £L. K.. 6 Ch. D., 757 (768); 
* * 

$ 





(484), and see Nhelfer v. City of London | 
Electric Lighting Uo., ulna sup. at p. 
323. 















* Dent v. Auction Mart Oo, (00565). —— 
L R, 2 Eq, 238; .iymew v. (lower E 
(1874), L. R., 18 Eq.. 544; Seth = 
Smith (1875), L. R., 20 Eq., 500; An 4 3 
v. Burrell (1877), L. R., 7 Ch. Di. — 
Greenwood v. Hornsey (1856), L. R., 3 B. 





Ch. D. 471; Benode Coomares Desse v. — 
Soudaminey Dass.» (1899), LR. 16e nd 
252 (264). os 
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be caused to the plaintiff by the refusal of the - ag 

+ injunction, or where other special circumstances E 

call for mandatory relief.' . 

(5) Where there has been no laches on the part of the 
plaintiff in coming to the Court, and where the — 
defendant bas had notice of the plaintiffs right, Eh 
and with the knowledge that he is injuring the ; 
plaintiff and without any reasonable ground, 
has continued to build, a mandatory injunction 
will be granted.’ 


To withhold it would be to compel the plaintiff to sell his € cm E 


propertv at a valuation. 





(6) Where the circumstances of a case so require, a 
mandatory injunction as well as a preventive or 
perpetual injunction can be granted.* 

(7) A mandatory injanction, if granted, will be limited  : 
to removing «o much only of the obstruction as : 
interferes with the easement.* : E = 


It is obvious that the question whether there has been Delay and 
delay or laches on the part of a plaintiff in coming into Court “"™ 
is one of fact, and must depend on the particular cireumstances 
of each ease. The effect of such delay or laches on the plain- Ea Blest 
tiffs right to relief is a question of law and appears to resolve to 
itself into the m. trc 








-—— ter — - — "n—á— —— —  C—ÁÀ e—À — 


| Isenberg t. Kast elä Hous Estate Jamnadas v, Atmaram (1877), I. L. R., 2 
Co. (1864). 10 Jar. N. S., 221 ; Dwrell v. Bom., 133 (130); Nandkishor v. 
Prüchard (1905), L. R., 1 Ch. App., 244 ; bai (1883), I. L. R., 8 Bom., 95 (97); | 
Shel fer v. City of London Electric Lighting 
€». (1995), 1 Ch., 287 (323). | 

* Smith v. Smith; Krehl v. n 
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* Dent v. Auction Mart ‘Co. 
a Bos 2 Ba 739% atl. Boate. 
waila (1871),8 Bom. —— — 
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Mere delay in taking proceedings is not of itself a bar 
to equitable relief,! but where the delay amounts talaches and 
the defendant has changed his position, acquiescence will be 
presumed and an injunction, whether preventive or mandatorv, 
will be refused.* 


v be On this subject the observations of the Privy Council in 
Hurd. Lindsay Petroleum Company v. Hurd are instructive. They 


say : “ Now the doctrine of laches in Courts of Equity is not 
an arbitrary or a technical doctrine. Where it would be 
practically unjust to give a remedy either because the party 
has, by his conduct, done that which might fairly be regarded 
as equivalent to a waiver of it, or where by his conduct 
or neglect he has, though perhaps not waiving that remedy, 
yet put the other party in a situation in which it would 
not be reasonable to place him if the remedy were afterwards 
to be asserted; in either of these cases lapse of time and 


delay are most material. But in every case if gn argument 

against relief, which otherwise woull be just, is founded 
3 upon mere delay, that delay of course not amounting to 
— a bar by any statute of limita'ions, the validity of that 
= 


defence must be tried upon principles substantially equitable. 
Two circumstances, always important in such cases, are, the 
length of the delay, and the nature of the acts done during 
the interval, which might affect either party and cause a balance 
of justice or injustice in taking the one course or the other, so 
fur as relates to the remedy.” 








|! Atmaram (1877), I. L. R., 2 Bom., 


` Lindsay Petroleum Co. v. Hurd 
(1874), L. R., 5 P. C., 221 ; Hogg v. Scott 
(1574), L. R., 18 Eq., 444; Jamnadas v. 
133 
(138) ; De Bussche v. Alt (1878), L. R., 


8 Ch. D., 286 (314) ; Land Mortgage 


Bant of India v. Ahmedbhoy (1883), 
I. L. R., 8 Bom., 35 (8S5). See this sub- 
ject also considered in Chap. IX, 
Part II B. 

* Cooper v. Hubbuck (1860), 30 Beav., 
160 (168) ; Heera Lall Koer v. Purmessur 
Koer (18:1), 15 W. R., 401 ; Jamnadas 


v. Atmaram, supra; De Bussche v. Alt, 
mpra ; Guskin v, Balis (879). L. R, 13. 
Ch. D., 324 (328) ; Chunder Coomar Me 
terji v. Koylush Chander Sett (188:), LL 
R., 7 Cal ,665 (673); Lend Mortgage Bank — 
of India v. Ahmedbhoy, s pra; Benode E | 
Coomaree  Dassee v Soudaminey Dasee D: 
(1859), I. L. R., 16 Cal., 252. See thie sub- 
ject also considered in Chap. IV, Part L Nw 
A, and in Chap. IX, Part II B. » Su 

* (1874), L. R, 5 P..C, p. Be 















cited in Jamnadas v. Atmaram (15 
I. L. Res 2 Bom,, p. 138, - 
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And in De Bussche v. Alt! it was pointed out by Thesiger 
L. J., that*mere submission to an injury for any time short of “4 
the period limited by statute for the enforcement of the right EE 
of action for such injury cannot take away such right, although 
under particular cireumstances, it may amount to laches and - 
afford « ground for refusing relief. 





And as already seen, neglect to come to the Court until 
after the particalar building complained of has been completed 
will in general afford good ground for withholding a manda- 
tory injunetion.* 








Mere notice to the party obstructing not followed by legal | or EN 
proceedings will not obviate the above-mentioned consequences x EE 
of delav.* [ ES 





[t does not necessarily follow that such delay will disentitle 
a plaintiff to recover damages.* 














Bat «meh damages, if awarded, are a final remedy, and will — 
prevent any recurring right of action.* 


The Specific Relief Act appears to deal with the questions c 
of delay and acquiescence as affecting the discretion of the» = © 
‘Court in the granting of injunctive relief by providing that: | 

when the conlact of the applicant or his agents has been 
such as to disentitle him to the assistance of the Court, an 
injunction s LEM granted.’ e s — s 








"s E 


When once an injunction has been granted, the person rely fe 
committing a breach thereof renders himself liable to com- ir bot- — 


mittal.' a 
Where a right does pot arise as an ordinary — = 
but as a special right created by Se ee E 
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will grant an injunction for its actual or intended Ac 
without regard to the amount of damage sustained.! 

In Leech v. Schweder, Mellish, L. J., —“ Gr course it. — 
would be possible to insert in any covenant words which would E 
increase the right of the covenantee to damages at law if bhis — 
rights were violated, and wonld entitle him to an injunction 
in equity to enforce that right. For instance, it might be said in 
a covenant that the lessee should freelv enjoy the house, with 
an uninterrupted view from the drawing-room windows over c 





said 7 








= . all the existing land of the lessor. If that were inserted, no 
c doubt it woull give a larger right than had previously been i 


granted, and damages might be recovered at law if the lessor 
broke that covenant, and a Court of Equity would grant an 
injunction against the lessor if he were intending to break 
it, and no doubt wonld also grant an injunction against the 
person claiming under the lessor if he took with notice of the | 
covenant.”® 
Conversely if there is an agreement preventing the acqui- 
event. sition of an easement the Court will not grant relief for an 
T S obstruction created in pursuance of such agreement.* 
Under section 33 of the Indian Easements Act, damages 
MEA may be claimed for the disturbance of an easement or any -+ 
right accessory thereto, provided the disturbance has actually 
* E Ep caused substantial damages to the plaintiff.* 
E, ^ Explanations I, IL and IlI define “ substantial damage."9 — . 
The section does not appear to contemplate the case of 
threatened or intended damage.’ 
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2 Leech v. Schieder (1874), L. R., 9 
th. App, 463; and see Rolason v. 
Lew (1868), 17 L. T. Rep, 641; 
Allen v, Secbham (1578), 47 L. J. t h., 
742. 

? At p. 474, 

* The instance given here is of a right 
not amonnting to a covenant, but the 
same principle would apply to the case 

y of an easement, 

* Se I. E. Act, s 15, expl. I, and 

Sultan Nava: Jung v. Rustomji (1899), 





I. b. R., 24 Nom. (P. C.), 156. The - 
agreement in this case was beween two 
adjoining land owners, and was to the oy! 
effect that an obstruction by one of X. d 
them of the access of light and air to e $ 
the windows of *he other's house would - E 
not be objected to. 
* See App. VII. 
* Ibid 
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' See supra, proposition (1), — 5 J 
vnm Moroba (1894), — Poe 18 
Bom., 474 (487 J. > — 


Subject to sections 52 to 57 of the Specific Relief Act, an S. 35. 
injunetion may be granted under section 35 of the Indian 


Easements Act.! 


(a) On actual disturbance of an easement if the disturb- 
ance is such as to justify an award of damages 
under Chapter IV of the Act ;? 

(b) On a threatened or intended disturbance of an 


easement. 









The discretionary power vested in the Indian Courts by Discretiona y 


section 54 of the Specific Relief Act has been the subject of Courts 
frequent discussion within recent years in relation to the doen read 
of relief for the disturbance of easements of light and air.’ 
The view taken by Pearson, J., in [Holland v. Worley* as to light and 
the circumstances under which the — of the Court might ^ Ag 
be appropriately exercised in favour of relief by damages rather How exer- 3 
than bv injunction has been followed by High Courts i in India, p cised, 5 
and the tendency has been to grant relief in damages for the ~ 
disturbanée of easements of light and air in all cases which do 
not fall within the scope of proposition (7), cl. (2) above stated.® 


In Holland V. W 


orley’ Pearson, J., interpreted the opin- Holland v. 
ions expressed by Jessel, M. R., in Aynsley v. Glover? Smith V. 
v. Smith," and Krehl v. Burrell,? as indicating the grounds 

















powerof |. 





relief for 
irae of 











upon which the Court would grant an injunction or award __ - 


damages, and though the classification adopted by Pearson, J., - 
and based on those grounds has, as regards the question of in- —— 1 
junction, been criticised in later English cases as too narrow," it ' : 
has, as regards the question of damages, been accepted asa useful — — — 
— under similar circumstances, by the Courts of this country. - ae 
In Holland v. Worley, the circumstances of the case 
brought it within the scope of the rale stated in proposition (A), 


| See App. VII, 

* This provision appears to be found- ~ 
ed on the judgment of Jessel, M. R., in 
Aynsley v, Glover (1874), L. R., 18 E 
544. 

» Dhunjibhoy v. Lisboa (1888), LL 
R., 13 Bom., 252 ; Ghanasham v. Moroba — 


.8 Ibid. 
? See pp. 586, 587. — 
S (1874), "ER 19E "E 

















* (1884), L. R., 26 Ch. D., 578. ja 
* See tho cases cited in footnote 10» - "i 
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(1894), I. LR, 18 Bom. 478; Boyson —— A 1s 


| AZ 337 72. 5 a » ! a : 
^. Beane (1899), T. &. R.,22 Mad. 251. — 276 (280). 
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and Pearson, J., thought that, looking at the nature of the pro- 
perty, and considering its situation in the heart of a great city 
like London, he would not be doing wrong if, instead*of grant- 
ing an injunction, he exercised his discretion in giving the 
plaintiff damages.' 

This view has been more than once adopted under similar 
circumstances by High Courts in India when the servient tene- 
ment has been situated in a large and crowded city incapable 
of extension except in a vertical direction, and where land 
suitable for building has been limited and very valuable, and 
where it was expedient that owners of property should, as far 
as possible, consistently with the existing rights of their neigh- 
bours, be allowed to utilise it to the utmost extent.* 

In the Bombay High Court in Dhunjihhoy Cowasj! Umri- 
gar v. Lishoa® Sargent, C. J., said :—* The question, however, 
whether damages are a sufficient compensation does not, we 
think, present itself to the Courts of this country, in precisely 
the same manner and form as it does to a Court of Equity in 
England. This latter Court in awarding damages under Lord 
Cairns’ Act exercises a discretionary power in departing from 
the specific relief which it had Intherto exclusively afforded ; 
and could scarcely be expected to take so broad a view of the 
subject as the Courts of this country whose ‘ duty” it is, 
under the Specific Relief Act, not to grant an injunction where 
damages afford adequate compensation. The result has been that 
this Court has in several cases adopted the view taken by Pearson, 
J., as being one which, if applied with caution, is suited to the 
circumstances of this city, which from its nature can in most 


parts of it only extend itself vertically upwards ; and we think, | 


therefore, that it ought to be considered as the general practice of 
this Court, although doubtless one to be administered with much 
care and with due regard to the special circumstances of each 


case." 





1 See L. R., 26 Ch. D., p. 587. And see * Dhunjibhoy +. Lisboa (1888), 1. Le 
Vaughan Williams, L. J.'s approval of R., 13. Bom., 252 ; Ghanasham v, Moroba 
Lord Oranworth’s observations as to a (1894), I. L. R., 18 Bom., 474; Boymow 
different rule being applied in towns from v. Deane (1899), I. L. R., 22 Mad., 251. e 
that in the country, in Home and Colonial * (1888), I. L. R.. 13 Bom., p. 261. E * 





Stores, Ld. v. Colls (1901) 1 Ch., p. 307. 







































And in the same Court in Ghanasham Nilkanti Nadkarni Ghanasham | 
v. Moroba Ramchandra Pai! Farran, J., in dealing with the perio a 
provisions of the Specific Relief Act and the principles stated 7, Mose. 
in propositions (g) and (A), said :—** Between these two P". 
extremes, where the injury to the plaintiff would be less serious, 
where the Court considers the property may still remain with 
the plaintiff and be substantially useful to him as it was before, i 








and where the injury is one of a nature that can be compensated 3 * 
by money, the Courts are vested with a diseretion to withhold . ES 
or grant an injunction, having regard to all the circumstances — 


of the particular case before them, including the fact that the 
premises are situated in a city, like this, where land suitable 
for builling is limited and very valaable, and where property 
owners should, so far as is possible, consistently {with the 
existing rights of their neighbours be allowed to utilize it to 
the utmost extent." 
The expression ** adequate relief " to be found in section “ Adequate 
54, cl. 4e) of the Specific Relief Act, is not defined. but it is pro- wi, - — —— 
bably used in the sense in which it is used by Kindersley, V. U., Selif. = 
in Wood v. Sutelif?? as meaning "such a compensation as M — 
would, thoagh not in specie, in effect place the plaintiffs in- — Ue 1 
same position in which they stood before.” * | E 
If that be the correet meaning of the phrase, it would be S 
difficalt to predicate of any material obstruction to ancient 
lights that pecaniary com pensation for it would bring about - "e 
that result except in the case in which money might be spent E — 
in the stractaral alteration or rearrangement of the premises? = d j 
Bat however that may be, there does not appear to be any specio Re 
insuperable difficulty in assessing the pecuniary memes, M, e = 
for disturbance of ancient lights in cases falling within the E 
scope of proposition (A), and it has been considered that clduse —— di : 
(b) of section 54 of the Specific Relief Act —— n 
illustrations (6) and (e) to Hd sti unte dis = 
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Rule as to In some cases the circumstance that 45 degrees of sky - 
< angle of 45 
degrees. have been left unobstructed has been accepted as an element in 


the question of fact whether the access of light həs been un- 
duly interfered with." 

In one case the Court granted a mandatory injunction 
reducing the defendant's wall to such extent as to bring the 
angular height of the obstruction down to 45 degrees.* 

— The test of 45 degrees is neither a rnle of law nor a rule 
— of evidence,? but may be adopted as a valuable guide in cases 
E where the proof of obscuration is not definite or satisfactory.* 





EP In City of London Brewery Co. v. Tennant* Lord Selborne 
— said: —* Further, with regard to the forty-five degrees, there is 
= no positive rule of law upon that subject ; the circumstance 
i that forty-five degrees are left unobstructed being merely an 
=o element in the question of fact, whether the access of light is 
— unduly interfered with ; but undoubtedly there is ground for 
— saying that if the Legislature, when making general regulations 

E as to buildings, considered that when new buildings are erected, 
— the light sufficient for the comfortable occupation of them will, 
— . as a general rule, be obtained if the buildings to be erected 

E opposite to them have not a greater angular elevation than 


forty-five degrees, the fact that forty-five degrees of sky are 
left unobstructed may, under ordinary circumstances, be consi- 
dered prima facie evidence that there is not likely to be material 
injury ; and of course that evidence applies more strongly 
where only a lateral light is partially affected and all the 
lights are not obstructed. I make that observation, not 
imagining that either at law or in this Court any judge 
has ever meant to lay down as a general proposition that there 
ean be no material injury to light if forty-five — of sky 





JD eco GIC ee RENE — — — — — — — — — 


t Beadel v. Perry (1866), L. R., 3 Eq., * Beadel v. Perry, supra. 


Ecclesiastical Commissioners v. Kino cal Commissioners v. ross ubi sup. 
. (1880), L. R., M Ch. D. 213; Dehi- p. 220. And see Home and (X 


(1887), I. L. R., 14 Cal., 839; Bala v. r Dells end Zondas Tna eae La 
Makharw (1895), I. L. R., 29 Bom., 788 Dutt, ubi —* 858. — 


















eió5; City of London Brewery Co. v. * Cty of London Brewery Co. v. E. E s 
Tennant (1873), L.R.,9 Ch. App., 212; Tennant, ubi sup., p. 220; Eel — 


aad London Bank v. Hem Lall Dutt Stores, Ld. v. Colis (1902), 1 Ch., 302. E 












































'( 9589 ) — 
are left open: but I am of opinion that if forty-five degrees E 
are left, this is some primá facie evidence of the light not «=~ ~ 


being obstructed to such an extent às to call for the interference 

of the Court—evidence which requires to be rebutted by direct 

evidence of injury ^ 
Where there has been an obstruction of ancient lights, the € ontribution 

to diminut S. 

fact that the dominant owner has himself contributed to the of light by 


diminution of light will not preclude him from getting an 2o'inant E 





owner will vi e 
injunction against the person causing the obstruction.’ —— = P $ 
In ċonclusion. it should be observed that where the act of ——— 





der whic 
the defendant is to be ascribed to a desire to ascertain the plain- the inju — 


tiffs rights rather than to infringe them, and no intention is PSPs" LE 
shown on the former’s part at the time the action was brought by defer " at a 
to cause the anticipated disturbance, the Court, instead of grant- i 
ing an injunction, may consider the rights of the plaintiff suffi- 
ciently protected by reserving him liberty to apply thereafter 
for an injunction, provided the defendant undertakes to give the 
plaintiff reasonable notice of his intention to rebuild, and at the 
«ame time to produce to the plaintiff upon — hi⸗ —— 
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(5) Limitation. e. E 

The sections and articles (Sched. II) of the Indian Limita-  — 
tion Act, XV of 1877, applying toeasements, have already been = 
referred to and diseussed*, and attention has been drawn to : j 
effect of the provision contained in the fourth paragraph of - oe 
section 26 upon the limitation of suits bronght for the disturb- . Co" 
ance of preseriptive easements.* -o 

In order to complete i the subject, it becomes. necessary. to Lin mit. tic : 
consider the application of " Article 120 to suits for injunction 1577 
under the Specific Relief Act, and the question of recurging spi 
causes of action. 

Although the limitation of suits for the —— Lo 
preseriptive easements appears. o | 
the Indian Limitation Act in 
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is no express provision in the Act meeting the case of suits for 
injunction brought for the disturbance of easement#other than — 
those arising by long enjoyment. 5 

This being the case, the Courts have apparently had no alter- 
native but to hold that there being no express provision in the 
Act relating to suits for injunction under the Specifice Relief | 
Act, the article in Sched. II of the Indian Limitation Act, which — di 
— applies to such suits, is Article 120, which provides a six years™ 
x | limitation.! | 
— ⸗ So far as easements are concerned, this must be taken as : 
— subject to the effect of the provision in section 26 of the Indian 
Limitation Act applying to prescriptive easements. 

With reference to easements of support, it has been seen 
that it is not the subsidence of the adjacent or subjacent soil 
which gives the cause of action, but the damage caused by such. 
subsidence.? | i 

And it is now settled that each recurrence of damage 
constitutes a fresh cause of action.’ * A 
* — In respect of obstructions or disturbances which are con- 
tinuing acts, the cause of- aetion accrues de die in diem.* 

Within this category fall obstructions to rights in water,* 
and obstructions to ancient lights.’ 
































— — e €— — — — 


K ? Kanakasami v. P LLL (1890), I. LL R., {afra the cases there cited. 





— 13 Mad., 445. | $ Ponnasawmy Tevar +. Collector of 
— 2 See Chap. III, Part IV, and Chap. V, — Madwra (1869), 5 Mad. H. C.. 6 (24); 
Part IV. Rajroop Koer v. Syed Abdul Hoswein(!880), 
3 Michell v. Darley Main Colliery Co. — V. L. R., 6Cal., 39, S. C. L.R., 7 LA, Y 


E- (184), L. R., 14 Q. B. D., 195: 240; 7 C. LR, 529; Punja Kwrarjs v. 
E affirmed in L. R., 11 App. Cas, 127; Bai Kwwar (1881), i. L. R., 6 Bom., 20. 

Crumbie v. Wallsend Loca! Board (1891), e Thompson v. Gibson (1841), 7 M. & 
TN 1Q. B., 503. W., p. 460; Jents v. Vismownt Clifden 
Eu s. a — Sanitation Set, s. 23, and (1897), 1 Ch., 694. 
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Licenses. 
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Nature 
and legal 
incidents. 
Wood v. 
Leadhitter. 





—  * (319), 5 Bing. N. C., 694. | 6 (1889), L. R., 42 Ch. D.,7461 - : 





[. ea 





The nature and legal incidents of a license were considered 
in the cases of Muskett v. Hill' and Wood v. Lead^itter? and E 
the elaborate judgment of Chief Justice Vaughan ‘in the old — - 
"use of Thomas v. Sorrell’ was quoted with approval. In 
Wood v. Leadbitter, Baron Alderson in delivering the judgment 
of the Court, said * :— 





In the course of the judgment the Chief Justice says, & 
*a dispensation or license properly passeth no interest, nor 
alters or transfers property in anything, but only makes an 
action lawful, which without it had been unlawful. As a license 
to go bevond the seas, to hunt in a man's park, to come into 
his house, are only actions which, without license, had been 
unlawful. Duta license to hunt in a man's park, and carry 
away the deer killed to his own use; to cut down a tree 
in a man's ground, and to carry it away the next day after to his 
own use, are licenses as to the acts of hunting and cutting 
down the tree, but as to the earrying away of the deer killed 
and tree cut down, they are grants. So, to license a man to eat 
my meat, or to fire the wood in my chimney to warm him by, 
as to the actions of eating, firing by wood, and warming him, 
they are licenses ; but it is consequent necessarily to those 
actions that my property may be destroyed in the meat eaten, 
and the wood burnt. So as in some cases, by consequent and 
not directly, and as its effect, a dispensation or license may 
destroy and alter property.” 

This definition of license has also been quoted with ap- 
proval in later cases, such as Newby v. Harrison* and Heap 
v. Hartley? and in the last mentioned case stress was laid on 
the point that a license pure and simple is merely leave to doa 
thing enabling the licensee to do lawfully, what he could not — 
othefwise do except unlawfully, that it confers no interest or — - 
property in the thing and that, though it may be coupled with 
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whereby the former's right of easement * (1845), 13 M. & W., 838. : ER 
is affected. This class of license will * (1679), Vaughan's Rep., 344 (351. x 
be hereafter considered in connection * (1845), 13 M. & W. 84. — — 


with the revocability of a mere license. * (1861), 1J.& E., 398. oo 
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property of the grantor, something which would in the absence 
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a grant which conveys an interest in property, by itself it never 
conveys anrinterest in property. 
In India, judicial and legislative definitions of license have ; adi 
evidently followed the English definitions of the term.! | 
Section 52 of the Indian Eusements Act enacts that where 
one person grants to another, or to a definite number of persons, 
a right to do or to continue to do, in or upon the immoveable 


of such right be unlawful and such right does not amount to 
an easement or interest in property, the right is called a license. < 

The two other distinctive features of a mere license are 
that it is revocable,* and that, being purely a personal right, it 
cannot be assigned.’ ; 

Keeping in view the nature and incidents of a license as “sential — E 

pointsof -a 
above defined, it will be observed that the essential points of difference — 

; | erue a WD 
difference between a mere license and an easement including licenseand an 
a profit à prendre are that a license by itself isa mere personal ^"^ — ei. F 
right to do on the land of the grantor something which without ? 
such license would be unlawful, it is not a right appurtenant, 
it cannot be assigned, and it is revocable, whéreaS an easement 
is a right appurtenant, and a right in rem, and so long as it 
continues, the benefit and burthen of it continue also and are 
enforeeable by all and against all into whose hands the domi- 
nant and servient tenements respectively come.* 

With these general observations on the nature and legal Cass of em: | 
incidents of a license, it is proposed now to consider the — 
cipal authorities in which questions have been raised and decided grant, Pr. 
-as to the nature of the particular grant ; as to whether it was.  — M 
an easement that had been granted, or a profit à pronis ora o 
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' Krishna v. Rayappa (1868), 4 Mad. L. J. Exch., 217 ; Krishna v. 









H. C., 98; I. E. Act, § 52. (1868), 4 Mad. H. C., 98; Eos 
? See infra. | Coomar Singha *. Ram Coomar — | A 
* See infra. —— (1869), I. L. R., 16 Cal., 640; — Fr * * 
* Thomas v. Sorrell (1679), Vaughan's - Herdey (1880), LR, i Di, M1; — de 





Rep., 344; Mustett v. Hill (1839), 5 .— l 
Bing. N. C., 694 ; Wickham v. Hawker | | 
(1840), 7 M. & W.,63; Wood. v. Lead- 
bitter (1845), i8 M,& W., 838; Hil 
v. Tepper (1869) XXIX 
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license coupled with an interest in immoveable property, or the 
ummoveable property itself, or a license for profit, qr an ordin- 
ary Deense, that ix a mere heense for pleasure. . 

It is hoped that this treatment of the subject will serve to 
secentuate the essential points af difference between the merely 
personal right, revocable and unassignable, and the higher 
rights above enumerated. 

The first ease to which it is necessary to refer is that of 
Weld v. Paternoster.’ 

That was an action of trespass brought against the defen- 
- dant for eating, by his cattle, the plaintiff's hay. The defendant 

jastified under the owner of the fee of the close in which the 
hav was, averrimg that such owner had leased the above to him, 
amd therefore, as lessee, he turned his cattle into the close, and 
they ate the hay. The plaintiff replied that, before the making 
| of the lease, the owner of the fee had licensed him to place the 
E hav om the close until he could conveniently sell it, and that, 
= before he could conveniently sell it. the owner of the fee had 
leased the land to the defendants. 
Bemp — The ease. was ultimately decided on the ground that the 
— plaintiff has had more than reasonable time to sell the hay, 
amd the view taken of the case by the Court of Exchequer’ 
im the subsequent case of Wood v. Leadbitter shews that if, 
as was very probable, the plaintiff had purchased the hay 
from the owner of the fee with liberty to stock it on the land, 
EC the license would not have been a mere license for pleasure 
E but a license coupled with an interest. " 
200 Wess i In Won v. Lab?) the defendant had, by parol agree-. | 
E ment, given liberty to the plaintiff to stock coals on the defend- — 
H-- ants land for a term of seven years. When the plaintiff had — 
o the liberty for seven years the defendant locked ap E 
ee of the close. 
defendant contended that the agreement amounted w E 
“a lease which was void after three years under the — E 
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of Frauds for not being in writing. Judgment, however, was 
given for &he plaintiff, it being decided that the agreement 
was one of license and not of lease, since if a man licenses 
to enjov lands for five years, there is a lease, because the whole 
interest passes, but this was only a license for a particular purpose. 

In Taylor v. Waters! a right conferred by ticket to enter Taylor v. 
and remain in a theatre during a performance was considered —— 
not to bean interest intand but a license to permit the enjoyment 
of certain privileges thereon. 

The case of Doe dem Hanley v. Wood shews that the Poed. 2 
grant of a free liberty to dig, work, mine, and search for tin and — 
all other metals throughout certain lands for a particular term, °° E E 
does not amount toa demise of the metals and minerals, nor 
convey the legal estate in them during the term as a chattel 
real, so as to entitle the grantee to maintain an ejectment 
for mines lying within the limits of the set, but not connected 
with the workings of the grantee, and is nothing more than a 
mere license to search and get coupled with a grant of such 
of the ore as should be found or got. ER. 

In Wood v. Manley’ the defendant who was the owner Wood v. Man- _ 
of a large quantity of hay stored on the plaintiff's land and (rose | 
purchased on the condition assented to by the plaintiff that he soured: 
should have until a partieular date to remove it. Before such : 
date the plaintiff locked up the close and the defendant broke  — 
open the gate in order to remove the hay. A verdict in "a 
the defendant's favour on the direction that the license was 
irrevocable was upheld by the Court of Queen's Bench, 
and this decision was approved by the Court in Wood v. 
Leadintter* on the ground that the license in question was 


































not a mere license, but a license coupled with an interest, like — EV S 
the case of the tree and the deer put by Vaughan, C. A m. p. 
Thomas v. Sorrell.’ 6 : * 
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^ lv. 
- Ee n n ! 
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" (1817) 7 Taunt., 374. £ and see infra the view taksni Be n Dabs of > 

2 (1819) 2 B. & Ald., 724; se this — Heatheote (1 
case referred to and explained in 483 e li 
M ustet v. Hil (1839), 5 Bing., N. C., 694; EN 
Ramakrishna v. Unni Check —— 
i. L. Ry 16 Mad., 280; Swadrabai v, 
Joyawant (1898), I. L. R., 23 Bom., “397, 
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Meier " In Mustett v. Hill! the indenture of grant was substantially 
License com the same as that in Doe dem Hanley v. Wood above-mentioned 
— ` and was considered to operate not as a mere license, but as a 

| license carrying an interest, or as it is called a license coupled 

with a grant. 

— s In WiekAem v. Hawker t it was decided that the liberties 
p 4 fowl, hawk and fish are not mere licenses of pleasure, but 
t licenses of profit in the sense of profts*à prendre, since they 


imply that the person taking the water fowl, or birds by 
hawks, or fish, takes for his own benefit. In the same case it 
was thonght that the liberty of hunting was open to more 
question, as that of itself does not import the right to the 
animal when taken; and that if it were a license given 
to one individual, either for one occasion, or for a time, or 
E for his life, it would amount only to a mere personal license 
c of pleasure, to be exercised by the individual licensee. 
E. de m The well-known case of Wood v. Leadbhitter* has decided 
(000 b that the privilege of entering a race-stand or enclosure attached 
= to it to which admission is allowed by ticket for which a valu- 
E able eonsideration has been paid is nothing more than a mere 
E license, and is revocable at any time.‘ 

In Newby v. Harrison® it was said by Pye-Wood, V. C., 
= following the definition of license in Thomas v. Sorrell that the 
m e. license to enter upon a canal, and take away the ice is a mere 
E license ; and that the right of carrying it away is a grant of the 
ice so to be carried away, which is the property of the licensor. 
is the case of a license coupled with a grant. « 

In Hill v. Tupper? there was a grant by deed to the 
plaintiff of the sole and exclusive right or liberty to put or 





























question as to when licenses can and 


* (1845) 13 M. & W., 838. c. 
* See infra ; this case fully — 9 " E 
in connection with the — «3 
licenses, 


863:4 L. T, 494. — dE 
' (1863) 2 H. & C., m; 21 — E 
Excb., 217 ; 8 M - , en a 
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use boats on a canal for purposes of pleasure, and to let out the 
boats for h'*e for purposes of pleasure and it was decided that 
this grant operated merely as a license or covenant, on the part 
of the grantors and was binding on them only as between 
themselves and the grantee.' 

In Russell v. Harford * two persons occupied acne Russell v, 
premises as tenants of the same landlord, and one tenant's 
premises were supplied with water by means of a pipe hon 
the other tenant’s premises, Both premises were put up to sale 
with rights of way and water and other easements subsisting m 
thereon, and both tenants purchased at the sale the premises — 
severally occupied by them. In an action by the purchaser ; 
of the premises from which the water was supplied for specific 
perform: ince of the contract for sale without any reservation 
of the right of the purchaser of the adjoining premises to 
the use of the water, it was held, in granting a decree for 
specifie performance without the above-mentioned reservation, 
that the right of water was not an easement which could 
be enforced against a purchaser, but simply a license from 
the landlord to the tenant to have a supply of water troni 
the adjoining premises so long as the tenancy lasted. 

In Aesava Pillai v. Peddu Reddi a tenant with the per- x 
mission of his landlord erected a dam upon his holding whereby 5; 227 
he obstructed the natural flow of water to other lands belong- Li 
ing to his landlord. It was held that this right did not amount 
to a grant, but was a mere license, n — 

In Krishna v. Rayappa Shanbhaga* the plaintiff and y Krisina 3 : 
defendant had by parol agreement constructed a dam across #ayappa — 
a main channel, and from thence a smaller channel was 
made through the land of the defendant to the lands of the — 
plaintiff by means of which it was agreed that the plaintiff LE js 
should be at liberty to bring water for the irrigation of hig -— T 


! That part of the license referring. to ——— ne. subject of — 
letting out the boats on hire may be  revocability, — TROP ROI AETERNA, m. = Sd " 
called a *'*'license for profit "—a. term = | ON tim. E moaESS E 
applied to licenses which result in prot | 
in some form or another to the licens 
For similar licenses see supra, Webb — 
Paternoster ;* Wood v. E And seo 
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fields. This agreement had been executed and acted on for — 
many years. [t was held that this agreement created not a 
mere parol license revocable at the will of the defentlant, but a 
valid easement in respect of -the plaintiff's tenement over — - 
the defendant's easement. d 
Webber v. Lev. In Weder v. Lee! it was decided, in accordance with the 
pe. principle laid down in Wickham v. Hawker’ that the right 
to shoot game and take it away when shot is an interest in 
land and a profit à prendre. 

In Presonna Coomar Singha v. Ram Coomar (rhose* the 

ag ay ‘aleutta High Court, on the authority of Wood v. Leadbitter* 

| — allowed a special appeal on the ground that an agreement 

— between the plaintiff and defendant that the former should have 

the use of a plot of land belonging to the latter as a privy 

was a mere license revocable at the will of the defendant, 

subjeet to the right of the other to damages if the license were 

> revoked contrary to the terms of any express or implied 
| contract, 

The ease of Duke of Sutherland v. Heathcote *. establishes 
that a right to work mines is something more than a mere 
license, that it is a profit à prendre, an incorporeal hereditament 
lying in grant. 

In Ramakrishna v. Unni Check? it was held by the Madras 
` High Court with special reference to the definitions of **ease- 
ment" and “license” contained in sections 4 and 52 
respectively of the Indian Easements Act that a permission 
to capture and remove fifty elephants given by the owner of 
a forest in consideration of a certain payment in respect of 
each elephant captured, was a mere license and unassignable. 

Having regard to the dicta in Thomas v. Sorrell, Wiek- 
haw. v. Hawkes, Wood v. Leadbitter, and other cases above cited, 
jt is questionable whether outside the Indian Easements — 
and under the English Law, this decision could be suppo 
since though the liberty to enter the forest is only a m ere P 5 
s (1899) L. R., OQ B.D,31&.— * See supra. E iR 
9 Seo supra. * (1892) 1 Ch. at 483. m 
* (1880) I. L. R., 16 Cal., 840. * (892) L. Le R5, 16 Mad ae ; 
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icense, the permission to capture and remove the elephants : 
is certainly a grant of those animals causing the agreement — 
to operate sas a license coupled with a grant or as a profit à — 


rendre. i 

l In Vishnu v. Rango Gonesh Purandare' the deed whereby Lem AE 
one portion of a house was mortgaged gave the mortgagee Pool < 
the use of a privy in another portion of the house and a right — 
of way to it through a certain passage. 

It was contended on the authority of Wood v. Leadlitter, Easement, 
and Prosonna ( 'oomar Singha Ve Ram Coomar (those above — 
cited, that the mortgage-deed had eonferred only a license and | 
not an easement, but it was held that the privilege had been 
granted by the very instrument creating the mortgage and 
must be regarded by the very terms of the provision as a 
privilege ancillary to the use of the house, and, therefore, an | — 














easement, — 

In Fitzgerald v. Firbank, ! there was a grant to the plaintiff Fi ld v. 
of “the exclusive right of fishing” for a certain term in a ^"*"* 
certain river with a proviso that “the right of fishing hereby * 
granted shall only extend to fair rod and line angling at proper 
seasons, and to netting for the sole purpose of proeuring fish- 
baits." 

It was held that this was not a mere revocable license Proft à 
but a profit à prendre entitling the person having the enjoy- Ex 
ment of it to such possessory rights that he can bring an 
action for trespass at common law for the infringement of those 
rights. 

~ In the course of his judgment in the Court of Appeal 
Lindley, L. J., said :—** The right of fishing includes the right 
to take away fish unless the contrary is expressly stipulated. 
I have not the slightest doubt about that. Therefore the 
plaintiffs have a right as distinguished from a mere revocable. 
license. What kind of a right is it? It is more than an 
easement: it is what is commonly- called a profit à prendre, 
and it is of such a nature that a person who enjoys that 

right has such possessory rights that he can meern 
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trespass at common law for the infringement of those rights. 
The law on this subject was very carefully considered, and 
will be found laid down in Holford v. Bailey! in the, Exchequer 
Chamber. Again, if he has a possessorv right, and if nota — - 
grantee by deed but only claiming under an agreement, he can. — 
be said to have the use and occupation of the right. That was | 
decided in the case of Holford v. Pritchard’ The plaintiffs’ 

rights are, therefore, pretty accurately defined.” | 

In Swndrabai v. Jayawant the plaintiff and his predeces- — 
sors in title had enjoved from time immemorial the use of 
land belonging to the defendant's mortgagor for the purpose of 
there growing voung rice plants to be after transplanted to 
his own land, This right which originated in prescription was 
afterwards confirmed by a grant from the said mortgagor who 
agreed to pay compensation in case of obstruction. 

The covenant as to compensation, the use of the word 
nirentar in the grant without further specification, and the ab- 
sence of all mention of the land owned by the plaintiff in 
which the transplantation was to take place, were all cireum- 
stances relied on by the defendant as shewing that the grant 
was a license not binding on the defendant as the mort- 
gagee of the person giving it, and not an easement or lease 
of lands. 

It was held that the right was appurtenant to the plain- 
tifs land, which fell within the definition of ** easement " con- 
tained in section 4 of the Indian Easements Act, and was there- 
fore an easement of the nature of profits à prendre appurtenant to 
land, and not a license which is not connected. with the owner- 
ship of any "property, but creates only a personal right neither 
assignable by the license, nor binding on the assiguee of the 
licensor. With reference to section 52 of the Indian Easements 
Act, it was said that the negative definition of a license therein — 
fontained makes it necessary that, before a right can be shewn 
to be a license only, it must be proved not to be an — : 
or an interest in property.* c. 

































1 (1850) 13 Q. B., 428, * (1888) 1. L. R., 23 Bom., 397. p^ 
9 (1849) 3 Exch., 793. * Ibid at p. 400. — 
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It is to be observed that where a license has been created When 


by deed, the question, whether the right is a mere license or a nature o » E 


license coupled with a grant of immoveable property or of an Sy — 
interest in immoveable property, must depend for its determi- of — P 
nation upon the construction of the terms of the grant.! s 3 
An “ exclusive license " in no way differs in its incidents 
from an ordinary license, —— in its nature it does so to the 

extent that its name imports? 
Its true nature has been explained to be *a leave to do a 


thing, and a contract not to give leave to anybody else to 
do the same thing."* 


c; 





Thus it has been held that an exclusive license to use a cer- « —— E. 
tain invention for a certain time, within a certain district, does license: * ^1 
not amount to a grant of the patent right so as to enable the incidents, | 
licensee to sue in his own name for an alleged infringement of the 
right.* 

Where the license is exclusive, any violation of the con- 
tract not to give any body else leave to do the same thing 
would of course give the licensee a right of action against 
the licensor.* 

But though an exclusive license or an exclusive right to Excln T i- 
all the profits of a particular kind can be granted, such a right Sisari 
is only to be inferred from langvage that is clear and explicit.® ed. i 

Where by a lease a cansl company in consideration of E 3 
the expense the lessees had incurred in the erection of buildings © 
for storing ice upon the demised premises, and of the rents 
and covenants reserved and contained, demised certain pieces of 
land on the banks of a canal together with liberty to take ice 
from the said canal within a certain distance, it was held that 
such a license was not exclusive so as to entitle the lessee to 














' Doe dem. Hanley v. Wood (1819), * Ibid. And — — 


2B. & Ald., 724; Muskett v. Hill (1839), — tionis further considered in counectitn - = | 
5 Bing. N. C., 694; Wood v. Leadbitter — with the obstruction of licenses. F En 
(1845), 13 M. & W., 838 (845); Duke of 3 race agus L. R., 42 Cb. 
Sutherland v. Heathcote (1892), 1 Ch., 415 D. | S T 
(485). 2s 
? Heap v. Hartley (1889), L. R., 42 Ch. F 


-* Ibid, per Fry, Un. p. 470. 
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all the ice, but amounted merely to a grant of sufficient ice to 
enable the lessee to fill the ice-houses, and that, so lang as this 
right was not interfered with, the lessee had no ground of 
complaint.’ 

So it has been frequently held that, in the absence of clear 
and explicit language conferring an exclusive right, the grant 
of a liberty to work mines is not the grant of an exclusive 
right to work them, even if the grant is in terms without 
anv interruption by the grantor.? 

A license may be granted by any one in the circumstances 
and to the extent in and to which he may transfer his 
interest in the property affected by the license.$ 

Thus just as one of two or more co-tenants may lawfully 
enjov the whole of the demised property in any way not 
destruetive of the substance so as to amount to an ouster 
of the other co-tenant or co-tenants, so may such co-tenant 
license another person to do what he may do himself.* 

And a mortgagee in possession of one of the co-tenants 
has the same power to grant a license.* 

Upon this principle it has been held that the co-tenant of 
a forest or his mortgagee in possession may lawfully license 
another person to cut wood in the forest, and that in equity 
the rights of the co-tenants inter se would be to an account of 
the profits realised, and a distribution of them according to their 


proportions of ownership.“ 
The t of a license may be express or implied from 











> wo" the conduct of the grantor.’ 
« grant. In India as in — the she grant of a mere license 








need not be in wri 
1 Neby v. aur. 1 J. € B., * 1. E. Act, s. 53 


, X epher 1 And., 307; (1883) I. L. R., 7 Bom., 336. 
— A Leon, 147; Chatham v. Williamson * Ibid. 

; 4 East. 468; Doe dem Hanley v. * Jind. 
Wood (18:9), 2B. & Ald., 724; Carr * 1. E. Act, s. 54. 
— v. Beason (1568), L. R., 3 Ch. App., 524 ; * Krishna v. Rayappa (1868), 4 wad. 
| Dei of Sutherland — (1892), — H. C., 95; Wood v. Leadbitter (1845 

































80 L J. Ch., 863; 4 L. T., 424. * Balrantrav Oze v, Gandpatrae Jadhae —— * 





But where in India a license is coupled with a grant of 
immoveable property or an interest in immoveable property, 
such a grant must be in writing and registered if it falls 
within the provisions of the Transfer of Property Act! and 
the Registration Aet? requiring such writing and registration. 

It is obvious that the grant must exist independently of 
the license, unless it is a grant capable of being made by parol, 
or by the instrument giving the license.* 

Failure to comply with the above-mentioned requirements 
of writing and registration would result in the avoidance of 
the grant, and the license would remain a mere license.* 


A license may be implied from the conduct of the licensor Implied gran | 


— 





where by acquiescence or encouragement he allows something 379 classes 


to be done on his own land by another person who believes the 
land to be his own.® 

The equitable principle is clearly stated in Ramsden v. Ramsden v. 
Dyson by Lord Chancellor Cranworth in the following * 
words :— | 

“Tf a stranger begins to build on any land supposing it 
to be his own, and J, perceiving his mistake, abstain from 
setting him right, and leave him to persevere in his error, a 
Court of Equity will not allow me afterwards to assert my title 
to the land on which he had expended money on the supposition 
that the land was his own. It considers that, when I saw 
the mistake into which he had fallen, it was my duty to be 
active and to state my adverse title; and that it would be 
dishonest in me to remain wilfully passive on such an occasion, 
in order afterwards to profit by the mistake which I might 
have prevented. ‘ 

But, it will be observed that to raise such an equity two 7 
things are required, first, that the person expending the money 
supposes himself to be building on his own land ; and, second- 








' Ss. 54, 59, 107 and 123. . L. J. N. 8, Exch, 36; I. E. Act, 

» 8. 17. s, 54. 

* Wood v. Leadbitter, ubi mp. at $ Rochdale Cunal Co. v. King 0851), 
p. 852 2 Sim. Rep. N. S., 78 (88); Ramsden 





* Wood v. Leadbitter, ubi sup. at Dyson (1865), L. R., 1 H. L., ] 
p- 8459 Hewitt v. Tsħam (1851), 21 © Ubi sup. at p.140. — — 
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ly, that the real owner at the time of the expenditure knows 
that the land belongs to him and not to the person expending 
the money in the belief that he is the owner. * For if a 
stranger builds on my land knowing it to be mine, there is no 
principle of equity which would prevent my claiming the land 
with the benefit of all the expenditure made on it. There | 
would be nothing in my conduct, active or passive, making it | 
inequitable in me to assert my legal rights. 

It follows as a corollary from these rules, or, perhaps, it 
would be more accurate to say it forms part of them, that, if 
my tenant builds on land which he holds under me, he does not 
thereby, in the absence of special circumstances, acquire any 

: right to prevent me from taking possession of the land and 








: 
A 





= buildings when the tenancy has determined. He knew the 

extent of his interest and it was his folly to expend money 
— upon a title which he knew would or might soon come to 
P an end." 


Y 


Another class of cases in which a license may arise by 
implication is where the licensor allows the licensee to do 
something on the latter's land the effect of which is to narrow 
| or extinguish an incorporeal right or easement enjoyed by the 
ER former over such land. 
| This subject has already been considered in connection with 
the extinction of easements, and will be further considered 
in this chapter in connection with the revocability of licenses. 

Accessory licenses are licenses which are given by law as 
being necessary to the enjoyment of any interest or exercise 
of any right.? 

Thus it.was resolved in Richard Liford's case? that when 
the lessor excepted the trees, and afterwards had an intention 
to sell them, the law gave him, and them who would buy, 4 

ower, as incident to the exception, to enter and show trees to- te D i 
those who would have them ; for without sight none would - E 
buy, and without entry they edid not see them. zd 
—————————————————————————————————————————— erm 
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1 Se Chap. IX, Part II, B. v. Grover (1739), Willes, 195; Hasi 

3 J. E. Act, s. 55. For the general v. Isham (1851) 21 L J. ms — y 
aw see Richard Liford's case (1615), © Exch., 35. Pet 
Coke’s Reg., Part XI, p. 46; Dennett — * Ibid, p.52. ^ 
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And in the same case it was said: “If I grant you trees E 

in my wagd, vou may come with carts over my land to carry the E 
wood." ^?» mere 
It is presumed that accessory licenses like accessory 
easements can be allowed only on the ground of absolute ne- 5. 
cessity to the enjoyment of the interest or to the exercise of ÉD 
the right in respeet of which they are claimed.! ~ 
The personal character of a mere. license is demonstrated medi ant 

by the rule that it can neither be assigned by the licensee, nor s le 


a, 


licensee's — 
exercised by his servants or agents? « servate d E- 
ts. 








[t should be observed that in this. respect a distinction i Is Lb n. 
made in the cases between a mere license, that is a license for licenso and 
pleasure, and a license coupled with a grant of immove- With a sran ma l 
able property, or of an interest in immoveable property or B 
a profit a prendre, all of which last-mentioned rights are 
assignable and can be exercised by the licensee's servants or 2 
agents.* * E 

This distinetion was clearly pointed out in the cases of Muskett v. e 

— | 
Muskett v. Hill* and Wickham v. Hawker’ «à 

The first of these two cases was, as already seen, ‘that of Penn 
a license to search for and get minerals coupled with a grant of * E 
the minerals when found or got. | p E 

The second was the case of a license of “ hawking: hunt- 
ing, fishing and fowling.” 

[n this case the exhaustive judgment of Hirot Parke 
demonstrates that, with reference to the license of — 
fishing, and fowling, sach right implies both the catching and jog. 
killing and the taking away for the licensee’s own idi ; Be | 
and is a profit à prendre, or, as was said in Webber v. Le$an E 
interest in land, and capable both of being assigned and — 
being exercised by the — s servants or agents. 


l See Chap. VII. Pact Ih. he oe Moser > v. Mill; Wickham | * les —— ME 
2 Muskett v. Hill (839), 5 Bing. N. oe M id —— ques Re 
C» 694 : Witam v. Psion oi " E To ee — = E 
M. k W.. 43; Ramatrishaa » he Ss e y 
Chet (1802), I L. R. 16 Mad. 280: — * Chim 
o Sandraa v. Mo c [ 
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As regards the license of hunting it appears questionable 
wnether the mere permission to hunt, without further words, 
'an be put as high as a profit à prendre, but a grant to persons, 
their heirs and assigns, ** of free liberty with servants or other- 
wise" to go into and upon the licensor’s land and there 
hunt, shews that not a personal license, but a license of profit, 
or profit à prendre, was intended to be granted. 

The result, therefore, is, that a mere license of pleasure 
ean neither be assigned by the licensee nor exercised by his 
servants or agents when unaccompanied by words shewing that 
the larger grant is intended, but a profit à prendre or a license 
coupled with a grant of immoveable property is of itself 
assignable and can be exercised by the licensee's servants or 


| agents. 

— ccu As already seen, it is doubtful whether in a case not 
— fully within the Indian Easements Act and the construction 
— placed on seetions 4 and 52 of that Act, the right to capture 
pe and remove elephants would be held as in Rama Krishna v. 
ES Unni Check’ to be a mere license and unassignable by the 
* lieensee, since aecording to the English authorities it would 
Es appear to be a license of profit, or a profit à prendre. 

— To the rule that a mere license cannot be assigned the 


| Indian Easements Act creates an exception by the provision 
— that unless a different intention is expressed or necessarily 
c implied, a license to attend a place of publie entertainment 
may be transferred by the licensee.* 
This provision appears to be a variation of the English law, 
— que Ee. ! for since permission to attend a place of publie entertainment 
: eer is a mere license,’ and a mere license is founded in personal 
confidence and unassignable,* such permission would also seem 
to be^unassignable. j 
e By section 57 of the Indian Easements Act a licensor is 








this case considered t» pru. & W., 838. 
? x. 56. | * 3 Kent's Comm., 583. e 






bound to disclose to the licensee any defect in the property 
affected by the license, likely to be dangerous to the person or Žž — 
$$ 
! (1892) I. L: R., 16 Mad, 230. See —— * Wood v. Leadhitter (1845), 13 * * 






























property of the licensee, of which the licensor is, and the 
licensee i$ not, aware. 

By section 58 of the Indian Easement Act a licensor is Duties of 
bound not to do anything likely to render the property affected —— 
by the license dangerous to the person or property of the 
licensee. 

Under the English law the liability of the licensor for 
injury sustained by the licensee in the exercise of the license 
depends upon some wrongful act or breach of positive duty. 
Something like fraud must be shewn. . 

There must be wilful deception, or the doing of some act , 
which may place the licensee in danger.! 

Thus, if the licensor places an obstruction on his land 
which is likely to cause injury to the licensee, he may be respon- 
sible ; but a licensor is not responsible for injury caused to the 
licensee merely by allowing a way to remain out of repair, and 
in the absence of proof of the licensee's ignorance of the route 
of the way, or that the licensor deliberately put the way into 
such condition in order to cause injury to the licensee, or mis- 
represented its condition to him.’ 

When the licensor assigns the property affected by the Petot to ; 
license, he ceases to,.be bound by the license and the assignee is —— e 
not as such bound by it.* license, ^ ^ —— 

This rule of course refers to a mere license, and further 
demonstrates the strictly personal character of the right. — 

In Wallis v. Harrison, Lord Abinger, C. B., said :*—* A gatot 
mere parol license to enjoy an easement on the land of — 
does not bind the grantor, after he has transferred his interest 
and possession in the land to a third person. I never heard it 
supposed that if a man out of kindness to a neighbour allows 
him to pass over his land, the transferee of that land is hound 


to do so likewise." 5 











* Gantret v. Egerton (1867), L. R., 2 (1898), I. L. R., 23 Bom., "HR LE — 
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Nor is the licensee entitled to have notice of the transfer, 
for a person is bound to know who is the owner o the land 
upon which he does that which, prim@ facte, is a trespass.! 
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Here, again, must be noted the distinction between a mere 
license and a license coupled with the creation of an interest in 
immoveable property, for whilst the former by reason of its 
personal character is not binding on the transferee of the pro- 
perty affected by it, the latter follows the land when transferred, 
and is as binding on the transferee as it was on the transferor.’ 

A mere license is revocable, but when it is coupled with a 
grant of 1mmoveable property or of an interest in immoveable 
property, it 1s irrevocable.? : à | 

This subject was fully considered by the Court of Exche- 
quer in the important case of Wood v. Leadbitter.* * 

The action was for trespass, for assault and false imprison- 
ment, and, at the trial before Baron Rolfe, it appeared that the 
plaintiff, on the occasion of one of the Doncaster race-meetings, 
had purchased for one guinea a ticket, issued under the authori- 
ty of the stewards, and entitling the holder to admission to the 
grand stand and to the enclosure surrounding it, during every 
day of the races which lasted four days. ‘ 

The plaintiff, came into the enclosure on one of the race 
days ; and while the races were going on, the defendant, who 
was an officer of police, under the authority and direction of 
Lord Eglintoun, who was one of the stewards, desired the plain- 
tiff to leave the enclosure, telling him that if he did not do so, 
force would be used to turn him out. | 

Upon the plaintiff refusing to go, the defendant, by the , 
order of Lord Eglintoun, took him by the arm, and, without 
using any unnecessary violence, put him out of the enclosure. 
«he learned judge directed the jury, that, assuming the —— 
icket to have been sold to the plaintiff under the sanction of P 
Lord — it still was lawful for Lord Eglintoun, without 
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1 Walls v. Harrison. Ibid at p. 543. ? Wood v. Leadbitter (1845), 13 Me TOY 

! Krishna v. Rayappa (1868), 4 Mad, W.. 844; Krishna v. Rayappa ; na | 
H. C., 98 The same principle applies Coomer Sigla v. Ram Coomar € ose 
to the case of an easement. Sundrabai v. — (1889), I. L. R., 16 MI Me. 
Jayawant (1598), I. L. R., 23 Bom., 397. s zi As 
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returning the guinea, and without giving any reason, to order 
the plain&MT to quit the enclosure, which admittedly was his 
property ;*and that, if the jury were satisfied that notice was 
given to the plaintiff, requiring him to leave the enclosure, 
and that, before he was forcibly removed by the defendant, a 
reasonable time had elapsed during which he might have gone 
away voluntarily, then the plaintiff was not, at the time of the 
removal, on the ground by the leave and license of Lord 
Eglintoun. 

Upon this direction, the jury found a verdict for the 
defendant. 

A rule nisi having been obtained for a new trial, on the 
ground of misdirection, it was contended in support of the 
rule on the authority of Tayler v. Waters and other cases, that, 
independently of any grant from Lord Eglintoun, the plain- 
tiff had license from him to be in the enclosure at the time he 
was turned out, and that such license was under the ctreum- 
stances irrevocable. 

The Court, in discharging the rule, held that a parol 
license to come and remain for a certain time on the land of 
another, though money be paid for it, is revocable at any time, 
and without returning the money. | 

It will here be useful to quote from the judgment of the 
Court, which, delivered by Baron Alderson, contains a masterly 
and exhaustive exposition of the law. He said' :—** A mere 
license is revocable: but that which is called a license is 
often something more than a license ; it often comprises or is 
connected with a grant, and then the party who has given it 
cannot in general revoke it, so as to defeat his grant, to which 
it was incident. It may further be observed, that a license under 
seal (provided it be a mere license) is as revocable as a license 
by parol ; and, on the other hand, a license by parol, coupled. 
with a grant, is as irrevocable as a license by deed, provided _ 
only that the grant is of a nature capable of being made by 


parol. 
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incapable of being granted otherwise than by deed, there the 
: license is a mere license ; it is not an incident to a velid grant, — — 
] and it is therefore revocable. Thus, a license by A‘ to hunt in 
: his park, whether given by deed or by parol, is revocable ; it 
k merely renders the act of hunting lawful, whieh, without the ~ 
P license, would have been unlawful. If the license be, as put 
by Chief Justice Vaughan, a license not only to hunt, but also 
to take away the deer when killed to his own use, this is in 





s. truth a grant of the deer with a license annexed to come on the 
2 land : and supposing the grant of the deer to be good, then the 
H license would be irrevocable by the party who had given it, 


he would be estopped from defeating his own grant, or act in 
the nature of a grant. But suppose the case of a parol license — — 
to come on my lands, and there to make a watercourse, to flow 

on the land of the licensee. In such a case there is no valid 
grant of the watercourse,' and the license remains a mere - 
license, and therefore capable of being revoked. On the other - 3» 
hand, if such a license were granted by deed, then the question — 
would be on the construction of the deed, whether it amounted - 
to a grant of the watercourse ; and if it did, then the license - 
would be irrevocable." 

License to go In another part of the judgment in Wood v. Leadbitter, the —— 
.learned Baron severely criticises the decision in Tayler v. 
Waters? that the right under a ticket to admission to a theatre, 
purchased for valuable consideration, was an irrevocable license, 

and points out that it is contrary to general principles and 

- unsupported by the earlier authorities. 

His words are? :— 

“The judgment is stated by the learned reporter to En 
comprised the substance of the arguments on both sides, and 
which, therefore, he does not give in his report. We must 
infer from this that the attention of the Court was not called - t S 
in the argument to the x gs oe aud earlier authorities, - 
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— 1 Because under the English law, the Act and Registration Act applied, and — 
sat AG grant of the watercourse must be by such provisions were — t b. 3 

|. —. deed, In India the same consequence * (1817) 7 Taunt., 374, 
) á . ^  .eould follow in a case to which the . — * 
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to which we have adverted. Brooke, in his Abridgment, Dod- 
deridge, *m the case of Webb v. Paternoster, ' and Lord 
Ellenbrough. in the ease of Rer v. Horndon-on-the- Hill? all 
state in the most distinct manner that every license is and 
must be in its nature revocable, so long as it is a mere license. 
Where, indeed, it is connected with a grant, there it may, 
by ceasing to be a naked license, become irrevocable ; but then 
it is obvious that the grant must exist independently of the 
license, unless it be a grant capable of being made by parol, 
or by the instrument giving the license. Now in Tayler v. 
Waters there was no grant of any right at all, unless such right 
was conferred by the license itself. C. J. Gibbs gives no | 
reason for saying that the license was a license irrevocable, and 
we cannot but think that he would have paused before he 
sanctioned a doctrine so entirely repugnant to principle and to 
the earlier authorities, if they had been fully brought before 
the Court." 

The circumstance that a mere license has been granted for Mere license 












valuable consideration does not affect its revocability. This though grati d 
point was dealt with in the judgment in Wood v. Leadbitter, daheim E 
and — following observations were made upon itë :— ee v. Lead- E 

* [t was suggested that, in the present case, a distinction — 





might exist, by reason of the plaintiff's having paid a valuable 
consideration for the privilege of going on the stand. But 
this fact makes no difference : whether it may give the plaintiff 
a right of action against those from whom he purchased the 
ticket, or those who authorised its being issued and sold to him, 
is a point not necessary to be discussed ; any such action would — 
be founded on a breach of contract, and would not be the 
result of his having acquired by the ticket a right of going 
upon the stand, in spite of the owner of the soil ; ^and 
it is sufficient, on this point, to say, that in several of the 
cases we have cited, Hewlins v. Shippam,* for instance, and - 
Bryan v. —— S the alleged license had been — for - , 





. 3 (1620), 2 Roll, Rep, 143; Poph., °Atp.855 — IM a 
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a valuable consideration, but that was not held to make any - 


- difference." Y 

| Law in, Wood The law on the subject of revocation of licerfses as laid 
followedin down in Wood v. Leadbitter has ever since been regarded by 

pom. the Courts as good law and binding upon them, and has been 
followed in India.! 

But a mere Further, a license is irrevocable when the licensee, acting 

license may be : 
irrevocable upon the license, has executed a work of a permanent character 
im and incurred expense in so doing? 

= v — This principle applies to two classes of cases, one where 


the license refers to something to be done on the land of the 
licensor, the other where the license is to do something on the 
Jand of the licensee affecting an easement acquired therein or 
thereon by the licensor. 
Rochdale The judgments in Rochdale Canal Co. v. King,’ and 
cw O-*-— Ramsden v. Dyson* sufficiently illustrate the application of the 
Ramsi^ v. principle to the first class of cases, and have already been re- 
ferred to. ° E. 
In India the same principle has been recognised by legis- ——— 
lature and Court.* Se 
The second elass of cases has already been considered in 
connection with the extinction of easements by presumed - 
release. C 
In cases falling within the general rule, if the licensor — — 
desires to be able to revoke he must expressly reserve the right - 
when he grants the license, or limit it as to duration.* 
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It has been held as an exception to the general rule that 
‘oh when a license has been granted by a landlord to a tenant and — — 
Exceptionto acted upon by the tenant with the result of causing injury to EC 
rrevocability. the natural — of mr — — license is revocable on. — 
ERG £e - — 
Eso Sere SOE Act, s. 60 (a); Prowmna ` * I. E, Act, s. 60 (b) PT 
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EV 3 See 1. E. Act, s. 60 (b) | * See Chap. IX, Part II, B. ROME 
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£he ground that in such cases there can be no implied grant of 
a right tetderogate from such natural rights.' 

In süch a case where the tenant has acted on the license tk 
and incurred expense, the Court will usually permit the revo- IT 
cation of the license upon the terms of the licensor paying the d 
licensee the expenses which he was induced by such license to 
incur.? 

Further where according to the general rule a license Furtherexcep- — 
would be otherwise irrevocable a licensor may be entitled e BE s 
relief when the act which he licensed is found to have such i in- sequences —— 
jarious consequences as could not have been contemplated by v; — 
him in its inception.’ 

The question whether or not the licensor is entitled to relief 
must depend upon the particular facts of each case.* 

A license may be determined either by express or implied | Extinction of 
revocation.” € d 

A license is determined by implied revocation in, amongst — | 
other and, the following ways :— 

(a) By alienation of the property affected by the license.* E 3 

In Wallis v. Harrison, Baron Parke said? : — “If the Walls v. ^m 
owner of land grants to another a license to go over or do any pen $ 
act upon his close, and then conveys away that close, there is an 
end to the license ; for it is an authority only with respect to — 
the soil of the grantor, and if the close ceases to be his soil — Am 
the authority is instantly gone." — 





















(b) By an obstruction of the license by the licensee. Me 

Thus in Hyde v. Graham" where the defendant had a right Myler. Wehr. E 
of way by license from the plaintiff, it was held that the plaintiff 7 d 
was entitled to revoke it by placing a gate across the way and 



























fastening and locking it, and that the defendant was not Justi- á E 
fied in breaking the gate open.’ B. 
* Kesva Pillai v. Peddie Reddi (1889), — — a 
t Mad. H. C., 258. W., 528 ; Coleman v. Foster (1858), = Ep 
9 lbid. Laco I. E. Act, s 61, ill. ie 
* Bankart v. Houghton (M49), 27 —— - o ae 
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Under a revocable license a licensee is entitled to have 
reasonable notice of the revocation of the license,’ and¥f he has 
goods on the licensor's land which be has been licensed to put 
there, he is entitled to take away such goods and have reasonable 
time for so doing." 

In Cornish v. Sudet Willes, J.. said :— 

—— “Under a parol license the licensee has the right to a 
— reasonable time to go off the land after it has been withdrawn 
before he can be forcibly thrust off it; and he could bring an 
action if he were tharst off before such a reasonable time had 
— elapsed. That was Lord Craneworth's opinion in Wood v. Lead- 
= bstter*: for he did not tell the jury that if they were satisfied that 
notice had been given to the plaintiff to quit the ground the 
defendant was justified in removing him, but that if they were 
satisfied that such notice had been given, and that before he was 
forcibly removed by the defendant a reasonable time had elapsed 
daring which he might have gone away voluntarily, then the 
plaintiff was not, at the time of the removal, on the ground by 
the leave and license of Lord Eglintoun ; and I take it that the 
Court of Exchequer adopted that summing up. In looking into 
the judgment in that case, it will be found that the cases as to 
persons putting goods on other person'sland were all reviewed, 
and the Court seems to have held that they were to be dealt 
with on the same principle as cases of personal license. Applying 
that view to the present case, I think that the barons would 
clearly have thought that the license to put the goods on the 
defendant's land involved a right to take away his goods, and 
to have a reasonable time for doing so. It was on that ground 
that the Court approved of the decision in Wood v. Manley * 
witch wes the cam of a cene ovaplod with an interest." 

.. Pection 62 of the Indian Easements Act provides for 


various other ways of determining a license to which it is not 
— vo refer in detail here, beyond noticing that under 




















— 7.7 9 dir v. Wabi (0070, L. R, 9 C. P., $93 ; Mellor v. Watkins, I. E. Act, 
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* Smile (1570), L. R, 5 — * (1839), 11 Ad. & E., 34. 
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clause (h) of the section twenty years’ non-user operates — 
to put an, end to a license, just in the same way as non-user, for = cc 
the same period, under section 47 of the Act, extinguishes an : 
easement, and that in both cases the Act has substituted a 
positive rule for what under* the English law is a matter of = 
evidence.’ a | 

Where a license has been granted for valuable considera- Licensor when — 


a liable f 
tion, and is revoked before the licensee has fully enjoyed the eation Peer 


right for which he contracted, the licensor renders himself —E 
liable to an action for damages for breach of ccntract. EL 
This principle has been recognised both in India? and in E 


England.* 
In the recent case of Kerrison v. Smith* in the Queen's Kerrison v. 
Bench Division, it was expressly decided that the right to 
revoke a license and the right to maintain an action for damages 
for breach of contract by reason of such revocation are com- 
patible with one another. 
This conclusion appears to have been contemplated in 
Wood v. Leadbitter, Wells v. Kingston upon Hull Corpora- 
tion? and Butler v. Manchester, Sheffield and Lincolnshire Rail- 
way,’ but prior to Kerrison v. Smith, there does not appear to 33 
have been any case in which the point was specifically raised E 
and decided. | 
In Kerrison v. Smith the facts were that the plaintiff who 
was a bill-poster had entered into a verbal agreement with the 
defendant that in consideration of a yearly payment by the 
plaintiff, the defendant should let him his wall for posting 
advertisements, it being one of the conditions of the agreement 
that the plaintiff should erect in front of the wall a boarding, E 
on which his advertisements were to be posted. In pursuance x 
of this agreement, the plaintiff continued for some time —— E 
his advertisements, and made payments from time to time to ` 








! See Chap. IX, Part IT, c. (2). 445. And see Smart v. Jones (1864), 33 

9 Kesava Pillai v. Peddu Reddi (1863), pa tit ENS 
1 Mad. H. C., 258; Prosonna Coomar 
-Singha v. Ramcoomar Ghose (1889), 
I. L. R., 16 Cal., 640; I. E. Act, s. 64. 
Uo Kawgson v. Smeth (1897), 2 Q. E. 


















— the defendant when requested, Thereafter the defendant wrote. m 
ES . two letters to the plaintiff requiring him to remove hig boarding ——— 
| and advertisements. These not having been — defen= ⸗· 
dant eamsed them to be taken down and sent to the plaintiff. — 
In an action by the plaintiff to fecover damages for breach of = 
the agreement, the County Court judge held that, as the agree- B 
ment amounted to a mere license, the plaintiff had no cause —— 
= of action and accordingly non-suited him. The Court et 3 
= Queen's Bench Division decided that the plaintiff was entitled to — | 
prove the contract, and to give evidence of such damage as he 3 
E could shew to have arisen from the breach of the contract by 
= the defendant, and the case was sent back to the County Court 


E for a new trial. 

mm It has been seen that the obstraction of a mere license by 
x the licensor operates as a revocation of it, and that the licensee 
cannot prevent the revocation, though he may be entitled to 
E. damages for breach of contract. 

/— Obetrection et Supposing, however, the obstruction is not caused by the 




















AT - ieensor, but by a third party, it remains to be considered what 
— E in such case is the remedy of the licensee. 
00 Bän Pap This question was considered in the cases of Jill v. 


ipe Tupper,’ aod Heap v. Hartley? where it was decided that a | 
mere license does not create such an estate or interest in the — 
Beensee as to enable him to maintain an action in his own * 
name against a third person, for the infringement of his right, — 
and that the only course open to the licensee is to obtain per- — — 
mission from the licensor to sue the wrong-doer in the licensor's 
name. 

And it makes no difference that the license is an exclusive — 
license, provided that the person acting in alleged violation of 2 


Er 


—. the licensee's rights, has no notice of such rights.® I 
















E 2 ae | Where, however, the license is irrevocable through being — | 
rereeable — coupled with a grant of immoveable property, or of an in jte o 















n land, or profit à prendre, the authorities shew that the — | 
see bas a sufficient possessory title to enable him to 
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maintain an action in his own name against a third — 
for the ipfri ent of his rights." 








licensor who obstructs the enjoyment of the — the licen. | 
see's remedy is either by injunction restraining the licensor 
from so obstructing,* or in damages for breach of contract.’ 








1 Northam v. Bowden (1855),11 Exch., S., 711. 
70 ; Fitzgerald v. Firbané (1897), 2 Ch., * See Smart v. Jones. (1864), 33 L. J. N. 


96. S. C. P., 154; Kerrison v. Smith (1897). 
9 Phillips v. Treeby (1862), 8 Jur. N. 2Q. D., 445. 


















APPENDIX I. — 
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Chapter LXXI.—An Act for shortening the Time for Prescription in 
certain cases. 





[1st August 1832.] 


‘Whereas the expression “Time Immemorial, or Time whereof the 
Memory of Man runneth not to the contrary,” is now by the law of England — 
in many cases considered to include and denote the whole period of time from — 
the Reign of King Richard the First, whereby the Title to matters that have 
been long enjoyed is sometimes defeated by shewing the Commencement of 
such Enjoyment, which i» in many Cases prodactive of Inconvenience and 














JInjustice;' for Remedy thereof be it enacted by the King’s Most Excellent i 
Majesty, by and with the Advice and Consent of the Lords Spiritual and . —— 
Temporal, and Commons, in this present Parliament assembled, and by the — 
Authority of the same, That no Claim which may be lawfully madc at the —— 
common Law, by Custom, Prescription, or Grant to any Right of Common or Chaima to Right — 
other Profit or Benefit to be taken and enjoyed from or upon any Land of ef Common aud  — — 
our Sovereign Lord the King, His heirs or Successors, or any Land being 9 er Prom, oo 
Parcel of the Duchy of Lancaster or of the Duchy of Cornwall, or of any to be defeated - 
Ecclesiastical or Lay Person or Body Corporate, except such matters and Years’ Enjoy- | — 
things as are herein specially provided for, and except Tithes, Rent, and ment by ui pim 
Services, shall, where such Right, Profit, or Benefits shall have been actually ‘he Com- — 
taken and enjoyed by any Person claiming Right thereto without Interruption Y nen 
for the full Period of Thirty Years, be defeated or destroyed by shewing 3 — 
only that such Right, Profit, or Benefit was first taken or enjoyed at any Time ——— 
prior to such Period of Thirty Years, but nevertheless such Claim may be E 
defeated in any other Way by which these same is now liable' to be — 
defeated ; and when such Right, Profit, or Benefit shall have been so taken After Sixty = 8 
















and enjoyed as aforesaid for the full Period of Sixty Years, the Right thereto E ims 
shall be deemed absolute and indefeasible, unless it shall appear tha? the to be 
same was taken and enjoyed by some Consent or Agreement? expressly madg — B 
or given for that Purpose by Deed or Writing. Agreement. 

II. And be it further enacted, That no Claim which may 


made at the Common Law, by Custom, Prescription, or G 























1 Under the Short Titles Act, 1892 (55 
Vict., c. 10), may be cited as * The Prescrip- supra, pp. 350, 355, 356, 357, 376. 
tion Act, 1832." 
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2 Supra, p. 402. : 
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Way or other Basement, or to any Water-course, or the Use of any 
Water, to be enjoyed or derived upon, over, or from any Land or Water 
of our said Lord the King, his Heirs or Successors, or being Parcel of the 
Duchy of Lancaster or of the Dechy of Cornwall, or being the Property of 
any Ecclesiastieal] or Lay Person, or Body Corporate, when such Way or 
ether Matter as herein last before mentioned shall have been actually " 
enjoyed by any Person claiming Right thereto withont Interruption for . 
the full Period of Twenty Years, shall be defeated or destroyed by shewing 
only that such Way or other Matter was first enjoyed at any Time prior to such 
period of Twenty Years, but nevertheless such Claim may be defeated in any 
other way by which the same is now liable to be defeated ; and where such 
way or other matter as herein last before mentioned shall have been so enjoyed 
as aforesaid for the fall Period of forty years, the Right thereto shall be 
deemed absolute and indefeasible, unless it shall appear that the same 
was enjoyed by some Consent or Agreement expressly given or made for 
that Purpose by Deed or Writing.* - 

Ill. And be it further enacted, That when the Access and Use of Light to and 
for any D'welling-house, Workshop, or other Building shall have been actually 
enjoyed therewith for the fall Period of Twenty Years without Interruption, 
the Right thereto shall be deemed absolute and indefeasible, any local Usage or 
Custom to the contrary notwithstanding, unless it shall appear that the same 
was enjoyed by some Consent or Agreement expressly made or given for that 
Furpose by Deed or Writing." 
| menten- IV. And be it further enacted, That each of the respective Periods of Years 
ME hereinbefore mentioned shall be deemed and taken to be the Period next 

r before some Suit or Action wherein the Claim or Matter to which such Period 

may relate shall have been or shall be brought into question, and that no Act 
Fs or other Matter shall be deemed to be an. Interruption, within the meaning of 

| this Statute, unless the same sball have been or shall be submitted to or acquies- | 
— eed in for One Year after the Party interrupted shall have had or shall -have | 
= Notice thereof, and of the Person making or authorizing the same to be made.* 3 
ES V. And be it further enacted, That in all Actions upon the Case and other 
Pleadings, wherein the Party claiming may now by Law allege his Right 
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other Matter hereinbefore mentioned, or on any Cause or Matter 
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or of Law not inconsistent with the simple Fact of Enjoyment, the same 
shall be specially alleged and set forth in answer to the Allegation of the 
Party claiming, and shall not be received in evidence on any general Traverse > 
or Denial of such Allegation. 

VI. And be it further enacted, That in the several Cases mentioned in and Presumption 

j not to be 

provided for by this Act, no Presumption shall be allowed or made in favour jowed in 
orsupport of any Claim, upon Proof of the Exercise or Enjoyment of the herein 
Right or Matter claimed for any less Period of Time or Number of Years than za 
for such Period or Number mentioned in this Act as may be applicable to the 
Case and to the Nature of the Claim. ! * 

VII. Provided also, That the time during which any Person otherwise Proviso for m. - 
capable of resisting any Claim to any of the Matters before mentioned shall — c E 
have been or shall bean Infant, Idiot, Non compos mentis, Feme Covert, or 
Tenant for Life, or during which any Action or Suit shall have been pending, 
and which shall have been diligently prosecuted, until abated by the Death 
of any Party or Parties thereto, sball be excluded in the Computation of the 
Periods hereinbefore mertioned, except only in Cases where the Right or 
Claim is hereby declared to be absolute and indefeasible.* e 

VIII. Provided always, and be it further enacted, That when any Land What time to be - 
or Water upon, over, or from which any such Way or other convenient Water- so S: "d — 
course or Use of Water shall bave been or shall be enjoyed or derived hath Term of —— 
been or shall be held under or by virtue of any Term of Life, or any Term b? Ub ON 
of Years exceeding Three Years from the granting thereof, the Time of the 
Enjoyment of any such Way or other Matter as herein last before mention- 
ed, during the Continuance of such Term, sball be excluded in the Compu- 
tation of the said Period of Forty Years, in case the Claim sball within Three > 
Years next after the End or sooner Determination of such Term be resisted 
by any Person entitled to any Reversion expectant on the Determination 
thereof.’ 


IX. And be it further enacted, That this Act shall not extend to Scofland Limitation. — 
or Ireland. 


X. And be it further enacted, That this Act shall commence and take Comme 
effect on the First Day of Michaelmas Term now next ensuing. of Act. 
— 


XI. And beit further enacted, That this Act may be amended, altered, Act 
or — — this present Session of Parliament. 
i Pe eres. ene — A x 
| Supra, p. 374. 3 Svpra, p. 869. 3 Ibid, pp. 379, 401. 
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APPENDIX II. 


| — — a 


Act XIV of 1859.' section I, clause 12. 


| Reewived the assent of the Governor-General on the 5th May 1859.) 
An Act fo provide for the Limitation of Suite. 


WHEREAS it is expedient to amend and consolidate the laws relating to the 
limitation of sits; It is enacted as follows :.— 


L No suit shall be maintained in any Court of jodicature within any part 
of the British territories in India in which this Act shall be in force unless the 
same is instituted within the periòd of limitation hereinafter made applicable 
to a weit of that natare, any law or Regulation to the contrary notwithstand. 
iag: amd the periods of limitation, and the suits to which the same respec- 
tively shall be applicable, shall be the following, that is to say :— 


* * * * * * Li * 
Cims 12. To suits for the recovery of immoveable property or of any 
interest in immoreable property to which no other provision 


of this Act applies, the period of twelve years for the time 
* the canse of action arose." 








| 


Supra. p. €. 1 Tied, pp. 45, 331. 
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Act IX of 1871,' Sections 1, 27 and 28. 


An Act for the Limitation of Suits and for other purposes. 

WHEREAS it is expedient to consolidate and amend the law relating to Preamble 
the limitation of suits, appeals and certain applications to Courts; And i 
whereas it is also expedient to provide rules for acquiring ownership by pos- 
session: Itis hereby enacted as follows :— 


1. This Act may be called '* The Indian Limitation Act, 1871 : " Short title. 
It extends to the whole of British India ; but nothing contained in Sec- Extent of Asi" 
tions two and three or in Parts Il and HI applies— = 

(a) to suits instituted before the first day of April, 1573, ~ 

(b) to suits under the Indian Divorce Act, — 

(e) to suits under Madras Regulation VI of 1831. - | ra 

This Act sball come into force on the first day of July, 1871. Commence e 
. * . - . m ment. A 


7.3 Where the access and use of light or air to and for any building has Acquisition of 2 
been spei enjoyed therewith, as an easement, and as of right, without righttoease — — 
interruption, and for twenty years, ments. — 

and where any way or watercourse, or the use of any water, or any other — 
easement (whether affirmative or negative) bas been peaceably and openly en- 
joyed by any person claiming title thereto as an easement and as of right 
without interruption, and for twenty years, 

the right to such access and use of light or air, way, watercourse, use of 
water, or other easement, shall be absolute and indefeasible. 

Each of the said periods of twenty years shall be taken to bea period 
‘ending within two years next before the institution of the suit wherein the 
claim to which such period relates is contested.* 

Explanation.— Nothing is an interruption within the meaning of this 
section, unless where there is an actual discontinuance of the possession or 
enjoyment by reason of an obstruction by the act of some person other 
the claimant, and unless such obstruction is submitted to or acquiesced in fog 
one year after the claimant has notice thereof and of the person making or 
authorizing the same to be made. | 

Illustrations. — 

(a). A suit is brought in 1871 for obstructing a right of way. The defend- 
ant admits the obstruction, but denies the right of way. The plaintiff proves that 
[ee a e 

1 Supra. pp»45, 46, 47, 180, 400. 3 Supra, pp. 394,895. —— —— 
2 Jbid, p. 45. 
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the right was peaceably and openly enjoyed by him, claiming title thereto as an 
easement and as of right, without interruption, from 1st — 1850 to 1st 
January 1870. The plaintiff is entitled to judgment. 

(6).—Jn a like suit also brought in 1871 the plaintiff merely proves that he 
enjoyed the right in manner aforesaid from 1848 to 1868. The suit shall be 
dismissed, as no exercise of the right by actual user has been proved to have 
taken place within two years nert before the institution of the suit. 

(e). —In a like suit the plaintif shows that the right was peaceably and openly 
enjoyed by him for twenty years. The defendant proves that the plaintiff on 
one occasion during the twenty years had asked his leare to enjoy the right. 
The suit shall be dismissed. 

28. Provided' that, when any land or water upon, over or from which 


favour of rere- any easement (other than the access and use of light and air)* has been 


enjoyed or derived has been held under or by virtue of any interest for 
life or any term of years exceeding three years from the granting thereof, 
the time of the enjoyment of such easement during the continuance of such 
interest or term, shall be excluded in the computation of the said last men- 
tioned period of twenty years in case it is, within three years next after the 
determination of such interest of term, resisted by the person entitled, on 
such determination, to the said land or water. 


Illustration, 


A sues for a declaration that he is entitled to a right of way over B's 
land. A prores that he has enjoyed the right. for twenty-fice years ; but B 
shows that during ten of these years C, a deceased Hindu widow, had a life- 
interest in the land, that on C's death B became entitled to the land, and that 
within two years after Cs death he contested A's. claim to the right. The 
suit must be dismissed, as A, with reference to the provisions of this section, 
has only proved enjoyment for fifteen years. 





i Supra, p. 45. ? Supra, p. 401. 
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Act XV of 1877,' Sections 1, 3, 26 and 27. 
An Act for the Limitation of Suis, and for other purposes. 8 


WHEREAS it is expedient to amend the law relating to the limitation of Preamble. 
snits, appeals and certain applications to Courts; And whereas it is also ex- 
pedient to provide rnles for acquiring by possession the ownership of easements - 
and other property ; It is hereby enacted as follows :— 


J 


"A ^w 
«X v 








1. This Act may be called “The Indian Limitation Act, 1877." It Short title. = 
extends to the whole of British India; but nothing contained in Sections ee E 
two and three or in Parts II and III applies— - 

(a) to suits under the Indian Divorce Act, or | = 

(b) to suits under Madras Regulation VI of 1831 ; Commencemaib i 

And it shall come into force on the first day of October, 1877. ME 

4. In this Act, unless there be something repugnant in the subject or —— — 

clLatse. 





context— 
‘easement’ includes also a right, not arising from contract, by which one 


person is entitled t^ remove and appropriate for his own profit any part 
of the soil belonging to another, or anything growing” in, or attached to, 
or subsisting, upon the land of another :— 

o», Where the access and use of light or air* to and for any building 
have been peaceably* enjoyed therewith, as an easement,* and as of right’ 
without interruption,* and for twenty years,” 

and where any way or watercourse,? or the ase of any water, or any 
other easement (whether affirmative or negative!) has been peaceably and 
openly!* enjoyed by any person claiming title thereto as an easement and 
as of right, without interruption, and for twenty years, 

the right to such access and use of light or air, way, watercourse, use 
of water, or other easement, shall be absolute and indefeasible. 

Each of the said periods of twenty years shall be taken to be a period 
ending within two years next before the institution of the suit wherein the 
claim to which such period relates is contested.!* 





: 
I See mpra, pp. 45, 46, 47, 48, 49, 51, 52, 7 Supra, pp- 205, 339, 390. 
53. 55, 64, 194, 202, 389, 391, 400. S Supra, p. 390. 

? See supra, pp. 9, 46, 154, 185, 190, 193, 9 Supra, p. XO. 

19 Supra, p. 13. 

n Supra, p. 94. 

12 Supra, pp. 392, 393. 

13 Supra, pp. 392, 394, 395, 396, 397, 493, 
539, 510. - 
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Erplamation.—Nothing is an interruptions, within the meaning of this — 
section, unless where there is an actual discontinuance of the possession or : 
enjoyment by reason of an obstruction by the act of some persor other than 
the claimant, and unless such obstruction is submitted to or acqu in for 
ome year after the claimant has notice thereof and of the person making or 
authorizing the same to be made.* 


Illustrations. 


€. (a).—A puit is brought in ISSI for obstructing a right of way. The defend- 
— ant admits the obstruction, bat denies the right of way. The plaintif proves 
that the right was peaceably and openly enjoyed by him, claiming title thereto 
es am casement amd as of right, without interruption, from lst January 

1860 fo let Janunry ISSO. The plaintif is entitled to judgment. 

(bl —fm a like suit also brought in 1881 the plaintif merely proves that he 
enjoyed the right in manner aforesaid from 1858 to 1878. The suit shall be 
dismissed, az mo exercise of Ue right by actual user* has been proved to have 
taken place within tiro years nex? before the instilution of the suit. 

(e). — In a like suil the plaintif shows that the righ! was peaceably and openly 
enjoyed by Aim for twenty years. The defendant proves that the plaintif on 
ems occasion daring the tiernty years had asked his leave to enjoy the right, 3 
the suit shall be dismissed. E 

27. Provided that, when any land or water upon, over, or from which RS 

ef rever any easement has been enjoyed or derived has been held ander or by virtue 
t of any interest for life or any term of years exceeding" three years from the 

































granting therof, the time of the enjoyment of such easement during the a 
continuance of such interest or term shall be excluded in the computation * 
of the said last-mentioned period of twerty years, in case the claim is, —  — 
within three years next after the determination of such interest or term, 
resisted by the person entitled, on such determination, to the said land or 
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Illustration, 


A sues for a declaration that he is entitled to a right of way over B's land. — 

A proves that he has enjoyed the right for twenty-five years; but B shows — 
that during ten of these years C, a Hindu widow, had a life-interestinthe — 
land, that on Cs death, B became entitled to the land, and that within two — 
E after C's death he contested A's claim to the right. The suit must be 
as A, with reference to the provisions of this section, has only prore Ec 
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3 Supra, pp. 91, 396, 397. 
‘ Supra, pP. 378, 892, 401, 102. = l 
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APPENDIX V. 


The Specific Relief Act, 1877 (I of. 1877) ; 
Sections 52-57. pen 








PART III. 
Or PREVENTIVE RELIEF. 


Chapter IX.—Of Injunctions Generally. 


52. Preventive relief is granted at the discretion of the Court by injunc- Preventive — M 
tion, temporary or perpetual. relief Moa m 
53. Temporary injunctions are such as are to continue until a specified (mM rary in- AX 
time, or until the further order of the Court. They may be granted at any junctions. icm 
period of a suit, and are regulated by the Code of Civil Procedure.? | 
A perpetual injunction can only be granted by the decree made at the Perpetualin- - 
hearing and upon the merits of the suit; the defendaut is thereby perpetually E 
enjoined from the assertion of a right, or from the commission of an act, which NE 
would be contrary to the rights of the plaintiffs." - 
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Chapter. X. —0Of Perpetual Injunctions. 


54. Subjectto the other provisions contained in, or referred to by, this — - 
Chapter, a perpetual injunction* may be granted to prevent the breach of an junctions when - 
oblization existing in favour of the SUED, whether expressly or by — 
implication. E 

When such obligation arises from contract, the Court shall be guided by ES C 
the rules and provisions contained in Chapter II of this Act. E 

When the defendant invades or threatens to invade the plaintiff's right to, — 
or enjoyment of, property, the Court may grant a perpetual injunctjon in AA 
the following cases* (namely) :— 

(a) where the defendant is trustee of the property for the plaintiff ; "m 


(b) where there exists no standard for ascertaining the actual damage 
caused, or likely to be caused, by the invasion ; E 








- 


1 Supra, pp. 49, 50, 53, 54, 55, 168. _ 4 Supra, p. am id 
2 Now Act XIV of 1882, see s. 8 of that 

Act, sce also App. IX and supra, p. 617. 

- 3 Sipra, p. 025, © 
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(c) where the invasion is such that pecuniary compensation would not 
afford adequate relief ;' 

(d) where it is probable that pecuniary compensation cannot got for the 
invasion ; . 

(e) where the injunction is necessary to prevent a multiplicity of judicial 
proceedings. ? 

EXPLANATION.—For the purpose of this section a trade-mark is property. 














Illustrations. 


Ld > > > .* . > 


(j) A, the owner of tico adjoining houses, lets one to B and afterwards lets 
the other to C. A and € begin to make such alterations in the house let to C | 
as will prevent the comfortable enjoyment Of the house let to B. B may sue for 
an injunction to restrain them from so doing. 


e > * > > * .* 


(p) The inhabitants of a village claim a right of way over A's land. Ina 
suit against several of them, A obtains a declaratory decree that his land is 
subject to no such right. Afterwards each of the other villagers sues A for 
obstructing his alleged right of way over the land. A may sue for an injane- 
tion to restrain them. 

LI -= > * .* (9 - 

(r) A and B are in possession of contiguous lands and of the mines under- 
neath them. A works his mine so as to extend under B's mine and threatens to 
remove certain pillars which help to support B's mine. B may sue for an in- 
Junction to restrain him from so doing. 

(s) A rings bells or makes some other unnecessary noise so near a housa as 
to interfere materially and unreasonably with the physical comfort of the 
occupier B. B may sue for an injunction restraining A from making the 
noise. 

(t) A pollutes the air with smoke so as to interfere materially with the 
physical comfort of B and C, who carry on business in a neighbouring house. 
Band C may sue for an injunction to restrain ze pum. 

* > * * 
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55. When, to prevent the breach of an obligation, it is necessary to com- 
pel the performance of certain acts which the Court is capable of enforcing, 
the Court may in its discretion grant an injunction to prevent the breach com- 
plained of, and also to compel performance of the requisite acts.* 


Illustrations. oe 
(a) A, by new buildings, obstructs lights to the access and use of which Bħas 
acquired a right under the Indian Limitation Act* B may obtain an injane ox 
tion, wot only to restrain A from going on with the buildings, but also to pull 
down so much of them as obstructs B's lights.* 
9 (b) A builds a house with eaves projecting over E'sland. B may sue for as 
injunction to pull down so much of the eaves as so project.* 






J 
he 4 b 


E NIRE ee 


1 Supra, pp. 525 ¢etaeq. As to meaning 4 Now Act XV of 1877, ses. 3 of tå 
of “adequate relief," see p. 537. Act. 
? Supra, p. 170. 


5 Supra, p. 531. 
3 Supra, pp. 517, 525. 


6 Ibid. ; 
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(e) In the case put as illustzation (i) to section 54, the Court may also order 
A letters fo be destroyed. ! 

56. An injunction cannot be grantea — 

(a) to’sta} a judicial proceeding pending at the institution of the suit in 
which the injunction is sought, unless such restraint is necessary to 
prevent a multiplicity of proceedings ; 

(b) to stay proceedings in a Court not subordinate to that from which the 
injunction is sought ; 

(e) to restrain persons from applying to any legislative body; 

(d) to interfere with the publie duties of any department of the Govern- — 
ment of India or the Local Government, or with the sovereign acts 
of a Foreign Government ; 

(e) to stay proceedings in any criminal matter ; 

(f) to prevent the breach of a contract the performance of which would 
not be specifically enforced ; 

(g) to prevent, on the ground of nuisance, an act of which itis not reason- . = 
ably clear that it will be a nuisance ; | 

(à) to prevent a continuing breach in which the applicant has acquiesced ; 

(i) when equally efficacious relief can certainly be obtained by any other 
usual mode of proceeding, except in case of breach of trust ; 

(jj when the conduct of the applicant or bisagents has been such as to : 
disentitle him to the assistance of the Court ;' 

(k) where the applicant has no personal interest in the matter. 

.* B — -= -= E 


—— 

































* ‘ 

57. Notwithstanding section 56, clause (/), where a contract comprises Injunction to — 
an affirmative agreement, todo a certain act, coupled with a negative agree- o — 
ment, express or implied, not to do a certain act, the circumstance that the um 
Court is unable to compel specific performance of the affirmative agreement pu 
shall not preclude it from granting an injunction to perform the negative C 
agreement ; provided that the applicant has not failed to perform the contract — 
so far as it is binding on him. "e — 
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e APPENDIX VI. 


Transfer of Property Act, IV of 1882, 
Sections 6 (c) 8, and 43. 


What may be — 6, Property of any kind may be transferred except as otherwise provided 
transferred, 
by this Act or by any other law for tho: time being: 


* > 


— ~ (c) Am easement cannot be transferred apart from the dominant heritage.’ 
Bi > m * * * * 


8. Unless a different intention is expressed or necessarily implied a 
transfer of property passes forthwith to the transferee all the interest. which 
the transferor is then capable of passing in the property and in the legal 
incidents thereof. 

Such incidents include, where the property " land, the easements anner- 
ed thereto.’ t 


- - * * > * > 


And where the property is a house the easements annexed thereto. 
* > =. c 


— of 43, Where a person erroneously represents that he is authorized to trans- 
transfer. fer certain immoveable property, and professes to transfer such property for 





"HI * bs consideration, such transfer shall, at the option of the transferee, operate 
| person who on any interest which the transferor may acquire in such property, at any time 
=. ee | ently during which the contract of transfer subsists.” T 
— terest in proper- Nothing in this section shall impair the right of transferees in good faith E 
* for consideration without notice of the existence of the said option. M 

















1 Supra, pp. 49, 51, 52, 55, 58. 3 Supra, p. 261, for the application S 

2 Supra, pp. 51, 52, 55, 254, 256, 257, the same principle to the case of an ease - 5 
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APPENDIX VII. 


The Indian Easements Act, 1882. 2 





CONTENTS. 





PREAMBLE. 
PRELIMINARY. 


SECTIONS. 
1. Short title. 


Local extent. 
Commencement. 
2. Savings. 
Repeal of Act XV of 1877, sections 26 and 27. 
Chapter I.—Of Easements generally, 


4. “ Easement” defined. 
Dominant and servient heritages and owners. 
Continuous and discontinuons, apparent and non-apparent, easements. 
6. Easement for limited time or on condition. 
Easements restrictive of certain rights. | 
(a) Exclusive right to enjoy. 
(5) Rights to advantages arising from situation. 


Chapter I1.—The Impontion, Acqwivitiion and Transfer of Eatements. 


A Who may impose easements. 
9. Servient owners. 





Excinsion in favour of reversioner of servient heritage. 


Cuastomary easements. 
Transfer of dominant heritage passes easement. 
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Ciena JFF — Fre Paucedeet of Bawments. 


— 


W 


n. 


Reles contreliei by contract or title. 








Wight to alter mode of enjorment. 
Right to do acts to secure enjoyment. 





Accessory richt< 
Liability for expenses meceswary for preservation of easement. 
Liability for damage from want of repair. 
Servient owner nt bound to do anything. | 
Extent of e te 
Facoment of necessity. 
Other easements — 

«e richt of way: 

@) right to light or air acquired by grant ; 

ft} prescriptive right to light or air ; 

6f) prescriptive right to pollete air and water : 





Chapter FV.—TÀ Disturbance of Basements, 
Right to enjoyment without disturbance. 

Sait for disturbance of casement. 

When cane ef action arises for removal of sapport. 
Injamction to restrain distarbance. 
Abatement of obstruction of easement. 


Chapter V.—Ertinction, Suspension aad Revival of Easements. 
aan ar aa 


























Chapter VI.— Licensee. 
SECTIONS, 





icense " defined. j 
Who may grant license. 
Granf may be express or implied. 

Accessory licenses annexed by law. 

License when transferable. 

Grantor's duty to disclose defects. 

Grantor's duty not to render property unsafe. 

Grantor's transferee not bound by license. 

License when revocable. : 

Revocation express or implied. 

License when deented revoked. 

Licensee's rights on revocation. 








IRA Be 


22222 


(3. 


- 


Licensee's rights on eviction. 


Act No. V of 1882.' 
(As AMENDED BY Act XII or 1891). , 


An Act to define and amend the lar relating to Easements and Licenses. 


Whereas it is expedient to define and amend the law relating to Easement — — 


and Licenses : It is hereby enacted as follows :— 


PRELIMINARY. 
1. This Act may be called ** The Indian Easements Act, 1882” : 


? It extends to the territories respectively administered by the Governor of Local 
Madras in Council and the Chief Commissioners of the Central Provinces and — 


Coorg : 


and it shall come into force on the first day of July, 1882. 


2. Nothing herein contained shall be deemed to affect any law not hereby 





expressly repealed ; or to derogate from— 


(a) any right of the Government to regulate the collection, retauijen and 
distribution of the water of rivers and streams flowing in natural 
channels, and of natural lakes and ponds, or of the water flowing 
collected, retained or distributed in or by any channel or other 
work constructed at the public expense for irrigation ; 


* 





1 For Statement of Objects and Reasons 
of the Bill which became Act V of 18582, se 
Gazette of India, 1880, Pt. V, p. 494 ; for 
Report of Select Committee, see ibid, 181, 
Pt. V, p. 1021; and for proceedings and 
debates in Council relating to the Bill, see 
ibid, 1881, Supplement, pp. 687, 766; and 
ibid, 1882, Supplement, p. 172. 

The Act has been extended under #. 5 of 
the Scheduled Districts Act, 1874 (XIV of 
18x40, fieneral Act Vol, IT, to the Scheduled 

- 


missioner of Oudh 


District of Ajmer-Merwara, see Gazette of 
„adia, 1897, Pt. IF, p. 1415, e 

? The Act was extended to the territories 
respectively administered by the Gov®rnor 
of Bombay fn Council and the Lieutenant- 
Governor of tlie N.-W. P. and Chief 











printed, Bombay 
cov pres V 8 1 


Com- — 
Ae vn et 1801, 
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>i any costemary or other right (not being a license in or over im 


property which the Government, the publie or amy person may 


peweess irrespective of other immoreable property ; or | 


` `e 
2 any right acquired, or arising ont of a relation created, befere this Act 





veetsomm, or te sections 27 and IS of Act No. IX of 1871, shall. in such terri 
tories, be read as made to sections fifteen and sixteen of this Act. 


Chester PO" Eosemestt generally, 

& An easement ic a right which the owner or occupier of certain land 
possesses, ox seh. for the beneficial enjoyment of that land, to do and continue 
te do something. or to prevent and continne to prevent something being done, 
in or apon, or in respect of, certain other land not his own.’ 

The land for the beneficial enjoyment of which the right exists is called 
the dominant heritage, and the owner or occupier thereof the dominant owner: 
the lard om which the liability is imposed is called the cervient beritage. and 
the owner or occapier thereof the servient owner. * 

Eephewation. —[n the first and second clauses of this section, the expression 
~ lane” imehades also things permanently attached to the earth : the expression 
~ beneficial enjoyment " inclades also possible convenience, remote advantage, 
amd evem a mere amenity; amd the expression “todo something " includes 
removal and appropriation by the dominant owner for the beneficial enjoy- 
ment of the dominant heritage, of any part of the soil of the servient 
heritage or anything growing or subsisting thereon.’ 

Must rations. 

Un) A, as the owner of « certain house, hara right of way thither over his 
evipMour B's heed for purposes connected with the beneficial enjoyment of the 
— This & on eonement.* 

(©) 4, ar the owner of a orian konse, has the right to go on his neighbour 





















We tend, and to tale water for the purposes of his household out of a spring | 








— 8 — | à 

> = A a the owner of a certain house and farm, has the right to graze a 

| of his own cattle on B's feld, or to take, for the purpose of being 

— in the homer, by himself, his family, guests, lodgers and servants, water or 

JA ont of Co tank, or timber out of. D's wood, or to use, for the purpose of 
Ade komd, the leaves which have fallen from the trees on E's land. 

‘These a's easements’ 











» 
right to occupy the surface of certain land 
This right is not an easement.* 
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3. Sections W amd 27 of the Indian Limitation Act, 1877, and the defini- — — 
ton of “easement” contained in that Act, are repealed in the territoriesto — 
which this Act extends All references in any Act or Regulation to the sid E 


, Fate @ en casement.’ » 
LEX. —— rinin house, has the right (o conduct water from 
im the garden attached to the house. Thisis — 
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(J) A is bound to cleanse a watercourse running through Ais land and keep 
it free from of struction for the beneñt of B, a lower riparian owner. This is not 
an easement.) 






5. Eas$ments "are either continnous or discontinuous, apparent or non- p 
apparent.* 

A continuous easement is one whose enjoyment is, or may be, continual 
withont the act of man.* easements, 

A discontinuous easement is one that needs the act of man for its 
enjoyment * 

An apparent easement is one the existence of which is shown by some 
permanent sign which, upon careful inspection by a competent person, would 
be visible to him. ^ 


A non-apparent easement is one that has no such sign." E 


Illustrations. 

(a) A right annered to B's house to receive light by the windows without 
obstruction by his neighbour A. This is a continuous easement.* 

(b) A right of way annexed to A's house over B's land. This is a 
discontinuous easement. ? 

(c) Rights annexed to A's land to lead water thither across B's land by an 
aqueduct and to draw of water thence by a drain. The drain would be 
discovered upon careful inspection by a person conversant with such matters, 
These are apparent easements,'? 


(d) A right annexed to A's house to prevent B from building on his own land. 
This is a non-apparent easement." * 


Continnons 
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6. An easement may be permanent, or for a term of years or other limited Easement for 
period, or subject to periodical interruption, or exercisable only at a certain — — | 
place, or at certain times, or between certain hours, or for a la 3 
purpose, or on condition that it shall commence or become void or voidable on 


the happening of a specified event or the performance or non-performance of 
a specified act. '* 


7. Easements are restrictions of one or other of the following rights Easements — 
(namely) :— pee sme ee 
(a) The exclusive right of every owner of immoveable property (subject to Exclusive right — — 
any law for the time being in force) to enjoy and dispose of the same and all to enjoy, — —— 
products thereof and accessions thereto.· — 


(b) The right of every owner of immoveable property (subject to any law Rights to E x 
for tbe time being in force) to enjoy without disturbance by another the MÀ ty eA — 
natural advantages arising from its situation,'* omm a mL 





— 













Illustrations of the Rights above referred to. 
(a) The exclusive right of every owner of land ina town to build on such 








land, subject to any municipal law for the time being in force, '* T: 
1 Supra, pp. 222, 226, 9 Supra, pp. 19, 304. 
. 9 Supra, p. 256. 10 Supra, p. 257. | + 
3 Supra, p. 18. N Supra, pp. 70, 179. ce EN. 
4 Supra, p. 19. M Supra, pp. 20,90, eee E 
5 Supra, pp. 19, 91. 7 Supra. pp. 18,18, 7,960, — 7 
ê Ibid. M Supra, pp. 12, 19, 37, 28, 69, 91. 16  — 
7 Ibid. | " 5 Nue NUN — 
, 5 Zid, gpd tee supra, pp. 74, 258,257, 804. OE M o MU 
- ors T s t Er EE. 
: TE "n j — 
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(hà) The rigM of every owner of land that the air passing thereto shall not be 


wnreasowmay polluted by other persons.’ ^ 
(e) The right of erery owner of a house that his physical cont£ert shall not. — 3 
be interfered with materially and unreasonably by noise or ribratidn caused by —— 
amy other person.® — 
(d) The right of every owner of land to so much light and air as pass 
vertically thereto," = 
(e) The right of erery owner of land that such land, im its natural s 
condition, shall hare the support naturally rendered by the subjacent soil of $e 
another person. e 
Explanation. — Land is in ifs natural condition when it is not excavated and = 
not subjected fo artificial pressure ; ani the ‘subjacent and adjacent soil" 
menfioned im this illustration means such soi! only asin its natural condition : 
wouk? support the dominant heritage in its natural condition.’ a 
(J) The right of every owner of land that, within his own limits, the water = 
which naturally passes or percolates by, orer or through his land shall not, 


before so passing or percolating, be unreasonably polluted by other persons. 

(eo) The right of erery owner of land to collect and dispose within his own $ 
limits of all water under the land which does not pass in a defined channel and 3 
all water on its surface which doas not pass in a defined channal.” P 

(A) The right of rery owner of land that the water of every nalural stream 3 
which parses by, throwgh or over his land in a defined natural channel shall be a 
allowed by other persons to flow within such owner's limits without interruption P 
head wifhou! mr'eria! alteration in quantity, direction, force or temperature ; E. 

the right of erery owner of land abutting on a natural lake or pond into or out 
of which a natural stream flows, that the water of such lake or pond shall be 
allowed by other persone to remain within such ownar's limits without material 
alteration in quantity or temperature.* 

(i) The right of every owner of upper land that water naturally rising in, 
or falling on. such land, and not passing in defined channels, shal! be allowed by 
the owner of adjacent lower land to run naturally thereto.° — 

U) The right of every owner of land abutting on a natural stream, lake or — E 
pond to use and consume ils water for drinking, household purposes and | EP 
watering his cattle amd sheep; and the right of every such owner to use and 
consume the water for irrigating such land, and for the purposes of any manu- 33 

— factory situate thereon, provided that he does not are crue merid ag 
— to other like owners, ? EE 
E B. Explanation.—A natural stream is a stream, whether permanent or inter- * E- ; 
| i mittent, tidal or tideless, on the surface of land or underground, maa — d 
the operation of nature only and in a natural and known course." Be. 


| Chapter IT.— Tha Imposition, Acquisition and Transfer of Basements. 
may im- Se An Su — 
ut e extent, in and to which he may transfer his interest in the ] 

_ which the liability is to be imposed." 


EC ^. 1 Sapra, pp. 13, 85, 89, 216. 7 — Dp- 18, 237. 
fM 2 Supra, p. 13. 3 Supra, pp- 18, 27, 03, 94, 228, 2 
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Illustrations. 


(a) A is tenant of B's land under a lease for an unexpired term of twenty 
years, and hagegloiwer to transfer his interest under the lease. A may impose 
an easement onb tha land to continue during the time that the lease exists or for 
any shorter period.“ `“ | 

(b) A is tenant for his life of certain land with remainder to B absolutely. 
A cannot, unless with B's consent, impose an easement thereon which will 
continue afler the determination of his life-interest. 

(c) A, B and C are co-owners of certain land. A cannot without the consent 
of Band C, impose an easement on the land or on any part thereof. 

(d) A and B are lessees of the sama lessor, A of a field X for a term of five 
years, and B of a field Y for a term of ten yare. A's interest under his lease is 


transferable; B's is not. A may impose on X, in favour of B, a right of way 
terminable with A's lease. 


9. Subject to the provisions of section eight, a servient owner may impose Servient 
on theservient heritage any easement that does not lessen the utility of the ?"ners. 
existing easement. But he cannot, withont the consent of the dominant 
owner, impose an easement on the servient heritage which would lessen such 
utility.” 

Illustrations. 


(u) A has, in respect of his mill, a rigħt to tha uninterrupted flow thereto. 
Jrom sunrise to noon, of tha water of B's stream. B may grant to € the right 


to divert the water of the stream from noon to sunset : provided that A's supply 
is not thereby deminished." 


(b) A has, in respect of his house, a. right of way over B's land. B may 
grant to C, as the owner of a neighbouring farm, the right to feed his cattla on 


the grass arowing on the way: provided that A's right of way isnot thereby 
obstructed.* 


10. Subject to the provisions of section eight, a lessor may impose, on the Lessor and 
property leased, any easement that does not derogate from the rights of the mortgagor, 
lessee as such, and a mortgagor may impose, on the property mortgaged, any 
easement that does not render the security insufficient. But a lessor or 
mortgagor cannot, without the consent of the lessee or mortgagee, impose any 


other easement on such property, unless it be to take effect on the termination 
of the lease or the redemption of the mortgage.* 


Erplanation.— A security is insufficient within the meaning of this section 
unless the value of the mortgaged property exceeds by one-third, or, if con. 


sisting of buildings, exceeds by one-half, the amount for the time being due 
on the mortgage. 


11. No lessee or other person having a derivative interest may impose Lessee, 
on the property held by him as such an easement to take effect after the 
expiration of his own interest, or in derogation of the right of the lessor or" 
the superior proprietor.* 


1 Supra, p: 258. 4 Supra, p. 22.. 


2 Supra, p. 21. 5 Supra, p. 258. 
3 Supra, p, 22. 5 Supra, p. 259. 
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easements of necessity. 


e stranger. B is entitled to a righ! of way, for agricultural purposes 0 
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12, An easement may be acquired by the owner of the morae | 
property for the beneficial enjoyment of which the right is created, or, on his. 
behalf, by any person in possession of the same, ' 

One of two or more co-owners of immoveable proper "d may, às soc 
with or without the consent of the other or others, acquire an Gasement for the - 
beneficial enjoyment of such property. 

No lessee of immoveable property can acquire, for the beneficial enjoy- - 
ment of other immoreable property of his own, an easement in or over 


property comprised in kis lease. 


13. Where one person transfers or bequeaths immoveable property € | 
another. '— | E. | 

(a) if am easement in other immoveable property of the transferor or 
testator is necessary for enjoying the subject of the transfer or bequest, the - 
transferee or legatee shall be entitled to such easement; “or * 

(b) if such an easement is apparent and continuous and necessary for 
enjoying the said subject as it was enjoyed when the transfer or bequest took — 
effect, the transferee or legatee shall, unless a different intention is ——— 
or necessarily implied, be entitled to such easement ;* 

(e) if an easement in the subject of the transfer or bequest is necessary E. 
for enjoying other immoveable property of the transferor or testator, tho — — 
transferor or the legal representative of the testator shall be entitled to such E 
easement:* or BE. 

(d) if such an easement is apparent and continuous and necessary for 
enjoying the said property as it was enjoyed when the transfer or bequest 
took effect, the transferor, or the legal representative of the testator, shall, E 2 
unless a different intention is expressed or necessarily implied, be entitled — 
to such easement * 3 E- 

Where a partition is made of the joint property of several persons,— Er * 

(+) if an easement over the share of one of them is necessary for enjoying — 
the share of another of them, the latter sball be entitled to such ——— | 

Lf) if such an easement is apparent and continuous and — or 
the share of the latter as it was enjoyed when the partition t ok 
effect, he shall, unless a different intention is expressed or necessarily imp li p 
be entitled, to such easement * pe 

The easements mentioned in this section, clauses (a), (c) and (e), are AS 
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Where immoveable property passes by operation of law, the persor Ss: 
and to whom it so passes are, for the purpose of this section, to be d 
respectively, the transferor and transferee. F 
Illustrations. 


(a) A sells B a fleld then used for agricultural purposes only. It i in 
sad cacept by passing over A's adjoining land or by trespassing on 
















creme c aaa ha areal [o 
! fiia, 5 Supra, pp. 24, "T" x ze mie 
2 Sw the comments on this rection, supra» — — 





pp. 254, 257, 258, 904, 
3 Supra, pp. 24, 25. 
* Supra, pp. 25, 287, 288, 290, 304. 
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(b) A, the owner of two fields, sells one to B, and retains the other. The 
field retained at the date of the sale used for agricultural purposes only 
and is — except by passing over the field’ sold to B. A is entitled to a 
right of way, f. agricultural purposes only, over B's field to the field retained." 

(cb A sells B a house with windows overlooking A's land, which A retains. 
The light which passes over A's land to the windows is necessary for enjoying 
the house as it was enjoyed when the sala took effect. B is entitled to the light, 
and A cannot afterwards obstruct it by building on Ais land." 

(d) A sells B a house with windows overlooking A's land. Thelight passing 
over A's land to the windows is necessary for enjoying the house as it was enjoyed 
when the sale took effect. Afterwards A selis the land to €. Here € cannot 
obstruct the light by building on the land, for he takes it subject to the burdens 
to which it was subject in A's hands." 

(e) A is the owner of a house and adjoining land. The house has windows 
overlooking tha land. A simultaneously sells the house to B and the land to C. 
The light passing over the land is necessary for enjoying the house as it was 
enjoyed when the sale took effect. Here A impliedly grants Ba right to the 
light, and € takes the land subject to the restriction that he may not build so as 
to obstruct such light.* 

(f) A is the owner of a house and adjoining land, The house has windows 
overlooking the land. A, retaining the house, sells the land to B, without 
expressly resercing any easement. The light passing over the land is necessary 
for enjoying the house as it was enjoyed when the sale took effect. A is entitled 
to the light, and B cannot build on the land so as to obstruct such ligAt.* 

(zm) A, the owner of a house, sells B a factory built on adjoining land. B is 
entitled, as against A, to pollute the air, when necessary, with smoke and vapours 
JSrom the factory. 

(h) A, the owner of two adjoining houses, Y and Z, sells Y to B, and retains 
Z. B is entitled to the benefit of all the gutters and drains common to the timo 
houses and necessary for enjoying Y as it was enjoyed when the sale took effect, 
and A is entitled to the benefit of all the gutters and drains common to the tico 
houses and necessary for enjoying Z as it was enjoyed when the sale took effect.* 

(i) A, the owner of two adjoining buildings, sells one to B, retaining the 
other. B is entitled to a right to lateral support from A's building, and A is 
entitled to a right to lateral support from B's building." 

(j) A, the owner of two adjoining buildings, sells one to B and the other to €. 
C is entitled to lateral support from B's building, and B is entitled to laterat 
support frrm C's building.* 

(k) A grants lands to B for the purpose of building a house thereon. | B is 
entitled to such amount of lateral and subjacent support from A's land as is 
necessary for the safety of the houss.? 

(1) Under the Land Acquisition Act, 1870,'? a Raiheay Company compulsorily 
acquires a portion of Bs land for the purpose of making a siding. 9 The 













1 Jbid, and p. 257. 

? Supra, pp. 258, 299. 

3 Supra, p. 257 

4 Supra, pp. 329 et seq. 

5 Supra, 257. 

6 Supra, pp. 291, 297. | 

? Supra, T- 237. | 1 
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p.32. | 10 Supra, pp. 402, Q4. 
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Company is entitled lo such amount of lateral support from B's adjoining land y | 
as is essential for the safety of the siding. os 
(m) Owing to the partition of joint property, A becomes Me owner of d. r. ; 
upper room in a building, and B becomes the owner of the partidn of the build- EL 
— 


ing immediately beneath tt, A is entilled to such amount of vertical support — 


ENT. 


from B's portion as is essential for the safety of the upper room.! c 
(n) A lets a house and grounds to B for a particular business, B has no xj 

access to them other than by crossing A's land. B is entitled to a right of way | e 

over that land suitable to the business to be carried on by B in the house and E 


grounds.? ORE 


+ 
14. When® [a right] to a way of necessity is created under section thirteen Ns 
the transferor, the legal representative of the testator, or the owner of the — 
share over which the right is exercised, as the case may be, is entitled to set. 
out the way; but it must be reasonably convenient for the dominant owner.* —— 
When the person so entitled to set out the way refuses or neglects to do s0, M. 

the dominant owner may set it out.* 











15. ^Where the access and use of lightorai" toand for any building — — 
have been peaceably enjoyed therewith, as an easement, without interruption» —— 
and for twenty years, 

and where support from one person's land, or things affixed thereto, has 
been peaceably received by another person's land subjected to artificial = 
pleasure, or by things affixed thereto, asan easement, without interruption, 


and for twenty years, m 
and where a right of way or any other easement has been peaceably and 


e^ 
openly enjoyed by any person claiming title thereto, as an easement, and as of E . 
right* without interruption, and for twenty years, ES 


the right to such access and use of light or air, support or other easement, — 
shall be absolute. E 
Each of the said periods of twenty years shall be taken to be a period, — 
ending within two years next before the institution of the suit wherein tbe — 
claim to which such period relates is contested.’ 3 N y 
Explanation I.—Nothing is an enjoyment within the meaning of this — 
section when it has been had in pursuance of an agreement with the owner - | 
or occupier of the property over which the right is claimed, and it is apparent — 
from the agreement that such right has not been granted as an essement, Of —— 
if granted as an easement, that it has been granted for a limited period, ot — 
subject to a condition on the fulfilment of which it is to cease, ? ER 
Explanation II.—Nothing is an interruption within the meaning of this 
section, unless where there is an actual cessation of the enjoyment by reason 
of an obstruction by the act of some person other than the claimant, and 
unless such obstruction is submitted to or acquiesced in for one year after the 
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1 Supra, p. 295. 4 Supra, p. 423. 

3 The words “a right" were snbstituted ë Supra, pp. 402, 514. 
for the word “ right" by the Repealing and 7 Supra, pp. 358, 490 
Amending Act, 1891 (XII of 1591), Sch. I, 8 Supra, p. 205. - 
Part I, General Acts, Vol. VI, Ed. 189$, 9 Supra, pp. 395, 408. 
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claimant has notice thereof and of the person making or authorizing thesame 
to be made. 

Erplana ion III.—Suspension of enjoyment in pursuance of a contract be- 
tween the ddminmant and servient owners is not an interruption within the 
meaning of this section. 

Explanation IV.—In the case of an easement to pollute water, the said : 
period of twenty years begins when the pollution first prejudices perceptibly | 


the servient heritage." 
When the property over which a right is claimed under this section be- 


longs to Government, this section shall be read as if for the worde ‘‘ twenty z 
years,” the words *' sixty years” were substituted.? — 









Illustrations. 


(a) A suit is brought in 1883 for obstructing a right of way. The defendant 
admits the obstruction, but denies the right of way. The plaintiff proces that 
the right was peaceably and openly enjoyed by him claiming title thereto as an 
easement and as of right, without inferruption, from Jirst January, 1562, to 
jet January, 1882. The plaintiff is entitled to judgment. | 

(hb) In a like guit the plaintiff shows that the right was peaceably and openly a 
enjoyed by him for twenty years, The defendant proves that fora year of that q 
the plaintif was entitled to possession Of the servient heritage as lessee P 








time 

thereof and enjoyed the right as such lessee. Tha suit shall be dismissed, for * 

the right of way has not been enjoyed ** as an easement ” for twenty years. + 
(e) In a like suit the plaintif shows that the right was peaceably and openly | E 

enjoyed by him for twenty years. The defendant proves that the plaintiff on one 4 

occasion during the twenty years had admitted that the user was not of right * 

and asked hia leave to enjoy the right. The suit shall ba dismissed, for the right Te | 3 


















of way has not been enjoyed *' as of right 7 for twenty years. ij EU 


1G6.° Provided that, when any land upon, over or from which any easement Exclusion iœ a $ 
has been enjoyed or derived has been held under or by virtue of any interest tere SE DA 
tor life or any term of years exceeding three years from the granting thereof, of servient vel 
the time of the enjoyment of such easement daring the continuance of such —— 
interest or term shall be excluded in the compatation of the said last- mention- 
ed period of twenty years, in case the claim is, within three years next after 
the determination of such interest or term, resisted by the person entitled, on 
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such determination, to the said land.* m * 
A sues for a declaration that ha is entilled to a right of way over B's land. — pe 
A proves that he has enjoyed the right for twenty fice years ; but B shows that Ee 


during ten of these years C had a life-interest in the land ; that on C's death 
B became entitled to the land ; and that within two years after C's death he E 
contested A's claim to the right. The suit must be dismissed, as A, with reference "uH 
to the provisions of this section, has only proved enjoyment for fifteen years. © — 

17. Easements acquired — — 
prescription, and are called prescriptive rights. 





i Supra, pp- 116, 403. Sipe, Eh ^ 
3 Seprg, EP. 399, 499. *Sep pT 
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J None of the following rights can be so acquired :— 

(a) a right which would tend to the total destruction of the subject of the 
right, or the próperty on which, if the acquisition were made, liaMtlity would 
be imposed $^ . 

(b) a right to the free passage of light or air to an open space of ground ; - 

(e) a right to surface-water, not flowing in a stream and not permanently 
collected in a pool, tank or otherwise ;* 

(d) a right to underground water not passing in a defined channel.* 


+% 


Customary 18. An easement may be acquired in virtue of a local custom.* Such 
easements are called customary easements.” 


Illustrations. 

(a) By the custom of a certain village every cultivator of village land is 
entitled, as such, to graze his cattle on the common pasture. A having become 
the tenant of a plot of uncultivated land in the village breaks up and cultivates 
that plot. He thereby acquires an easement to graze his cattle in accordance 
with the custom." 

(b) By the custom of a certain town no owner or occupier of a house can 
open a new window therein so as substantially to invada his neighbour's privacy. 
A builds a house in the town near B's house. A thereupon acquires an ease- 
ment that B shall not open new windows in his house so as to command a eine 
of the portions of A's house which are ordinarily excluded from observation, 

‘and B acquires a like easement with respect to A's house.* 


Transfer of 19. Where the dominant heritage is transferred or devolves, by act of 

parties or by operation of law, the transfer or devolution shall, unless a 

easement. contrary intention appears, be deemed to pass the easement tothe person 
in whose favour the transfer or devolution takes place.* 


Illustration. 
A has certain land to which a right of way is annexed. A lets theland to B 
for twenty years. The right of way vests in B and his legal representative so 
long as the lease continues. 


Chapter III.—The Incidents of Easements. 


Rules controlled O0. The rules contained in this chapter are controlled by any contract 

o XR Ot between the dominantand servient owners relating to the servient heritage, 
and by the provisions of the instrument or decree, if any, by which the 
easement referred to was imposed. 










Incidents of And when any incident of any customary ease ment is inconsistent with * 
c— Ó such rules, nothing in this chapter shall affect such incident. E. 
Bar to use 21. An easement must not be used for any purpose not connected with | 
with ento ——- the enjoyment of the dominant heritage. ? 

pum Illustrations. 


6 (a) A, as owner of a farm Y, has a right of way over B's land to Y. Lying 
beyond Y, A has another farm Z, the beneficial enjoyment of which is not 





g 1 Supra, p. 177. 6 Supra, pp. 33, 179. 
2 Supra, p. 74. 7 Supra, pp. 178, 179. 
3 Supra, pp 103, 104. 8 Supra, pp. 35, 179. 
4 Supra, pp. 105, et seq. 9 Supra, p. 254. ` 
5 Supra, pp. 33, 35, 178. 10 Supra, pp. 57 et 144.,«406. 
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necessary for the beneficial enjoyment of Y. He must not use the casement for. 
the purpose of passing to and from Z.' 


(b) A, aeBwner of a certain house, has a right of way to and from it. For 
the purpose f passing to and from the house, the right may be used, not only — 
by A, but by the members of his family, his guests, lodgers, servants, workmen, 
risitors and customers; for this is a purpose connected with the enjoyment 
the dominant heritage. So, if A lets the house, he may use the right of way f 
the purpose of collecting the rent and seeing that the house is kept in repair. Ni. * 


22. The dominant owner must exercise his right in the mode which is Exercise of - a —* 
least onerous to the servient owner; * and when the exercise of an easement ***ement. 
can without detriment to the dominant owner be confined to a determinate Confinement 
part of the servient heritage, such exercise shall, at the request of the servient M 
owner, be so confined. - 


Illustrations. 
(a) A has a right of way over B's fields. A must enter the way at either end, 
and not at any intermediate point. | 
(b) A has a right annexed lo his house to cut thatching-grass in B's swamp. 
A, when exercising his easement, must cut the grass so that the plants may not be 


destroyed. 
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Q3. Subject to the provisions of section twenty-two, the dominant owner R 
may, from time to time, alter the mode and place of enjoying the easement, 
provided that he does not thereby impose any additional burden on the ser- 
vient heritage." 

Exception— The dominant owner of a right of way cannot vary his line of 


passage at pleasure, even though he does not thereby impose amy addiHonat 
burden on the servient heritage.* 


Illustrations. 

(a) A, the owner of a saiw-mill, has a right to a flow of water sufficient to 
work the mill, He may convert the saw-mill into a — provided that €: 
can be worked by the same amount of water. E TRE 

(b) A has a right to discharge on Bs land nu ibis aaa from the eaves of r cae 

A's house. This does not entitle A to advance his eaves if, by so doing, he imposes * | 
a greater burden on B's land. — 

(e) A, as the owner of a paper-mill, acquires a right to pollute a stream by ey. 
pouring in the refuse-liquor produced by making in the mill paper from rags. He — 
may pollute the stream by pouring in similar liquor produced by making in the “an 
mill paper by a new process from bamboos, provided that he does not substantially | E 
increase the amount, or injuriously change the nature, of the pollution. — Se 

(d) A, riparian owner, acquires as against the lower riparian owners, — ET 
prescriptice right to pollute a stream by throwing sawdust into it. This doesnot = — 
entitle A to pollute the stream by dim) into it poisonous liquor. ee —* NM im 

24. The dominant owner is entitled, as against the servient owner, to db p " 


all acts necessary to secure the full enjoyment of the easement* ; but such | secun 
must be done at such time and in such manner as, —— Seales coe to the ® joym en e 








i Supra, p.406. 
2 Supra, p. 407. 
3 Supra, P. 405, 
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dominant owner, to cause the servient owner as little inconvenience as 
siio! : and the dominant owner must repair, as far as practicable, the dam 









if any) caweed by the act to the servient heritage.® ‘Se 
Rights to do acts necessary to secure the fall enjoyment of anfeasoment are. — Be 3 
à ; Tilwest rations. , y E 





ba) A bee an aee! Fo Day pipes im B's iland fo conrey waler to A's cistern. 
A may enter amd dig the amd in order to ment the pipes, bat he must restore. 
the perferre to its original state.’ 

Di 4 kee om artament of a drain fhrowsh Bs lant. Ths sewer wilh which 
the drois memesine i alfered. A may enter upon B's land and alter the 
arom, fo adapt fo (Ae nne sewer, provided that he doss not thereby impose any — 
additioma derisa on Bs land * 

fe) 4, wt cr of a certain Acar, hat a righ! of way over R's land. The 
way ie oot af repair. or a tree ù ows down and falls across it, A may enter 
em Be teed aed repair the wy or remore the tree from ils 

(D A, ar owner of a certain Aad, has a right of way over B's land. B ren- 
ders the way Umpeassahle.— A mty deriste from the way and pass over the adjoin- 
ing bend o£ B, provided that the deviation ie rearonahle.* — 

(ed A, an owner af a certain hourn, kara right of way orer Bs Add. A 1 
maay remote rocks fo mate the way.’ E 

C£) A has an easement af support from B's wall. The wall gives way. A d 
seep enter upos Bland and repair the wall” a 

(gi 4 has am atment fo Aare Ais land fooded by merne of a dam in RB's U 
ream The dam ie half swept away by an inundation. A may enter upon B's 
land amd repair the dam. 


* 25. The expenses incurred in constructing works, or making repairs, or 
doing any other act necessary for the use or preservation of an easement, must ^ 
be defrayed by the dominant owner.'* : 


26. Where an easement is enjoyed by means of an artificial work, the a 
dominant owner is liable to make compensation for any damage to the 
servient heritage arising from the want of repair of such work.'' 


27. The servient owner is not bound to do anything for the benefit of the 
dominant heritage,'* and he is entitled, as against the dominant owner, to use 
the servient heritage in any way consistent with the enjoyment of the ease- 
ment'*: bat he most not do any act tending to restrict the easement or to 
render its exercise less convenient. '« 

Iilustrat ions. l 

(a) A, as owner of a house, has a right to lead water and send sewage 

paar. Agde B is mot bound as servient owner to clear the walercourseor 


ii 


bility f» 





















? Supra, p 144. M Supra, p. 451, 50g. 
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(b) A grants a right of way through his land to B as owner of a field. A 
may feed his cattle on grass growing on the way, provided that B's right of way 
is not there} obstructed ; but he must not build a wall at the end of his land so as 
to prevent By from going beyond if, nor must he narrow the way so as to render —— 
the exercise of the right less easy than it was at the date of the grant. 2 

(c) A, in respect of his house, is entitled to an easement of support from B'a - 
wall. B is not bound as serviant owner to keep the wall standing and in repair. 
But he must not pull down or weaken the wall so as to make it incapable of 
rendering the necessary support. 

(d) A, in respect of his mill, is entitled to a watercourse through B's land. 
B must not drive stakes so as fo obstruct the watercourse. 

(a) A, in respect of his house, is entitled toa certain quantity of light 
passing over Hs land. B must not plant trees so as to obstruct the passage to 
A's windows of that quantity of light. 


Q8. With respect to the extent of easements and the mode of their Extent of 
enjoyment, the following provisions shall take etfect :— easements. 


An easement of necessity is co-extensive with the necessity as it existed Easement of Es 4 
when the easement was imposed.’ necessity. — 
The extent of any other easement and the mode of its enjoyment must be Other ease- 
fixed with reference to the probable intention of the parties, and the purpose Ments. 
for which the right was imposed or acquired. * 
In the absence of evidence as to such intention and purpose— 
(a) a right of way of any one kind does not include a right of ; 
other kind :* s way of any Right of way. - fs 
(b) the extent of a right to the passage of light or air toa certain window, Right to E 
door or other opening, imposed by a testamentary or non-testamentary instru- a e i 
ment, is the quantity of light or air that entered the opening at the time the quen Ec 
testator died or the non-testamentary instrument was made : Nes 
(c) the extent of a prescriptive right to the passage of light or air to a I — — rds 
certain window, door or other opening is that quantity of light or air which "Zet to high 
has beea accustomed to enter that opening during the whole of the prescriptive n 
period irrespectively of the purposes for which it has been used : * 
(d) the extent of a prescriptive right to pollute air or water is the extent ipt e rE 
of the pollution at the commencement of the period of user on completion of pe Uude 
which the right arose : and * —— — 
(e) the extent of every other prescriptive right and the mode of its ou - Lr. EE 
enjoyment must be determined by the accustomed user of the right.* tive ris 


29. The dominant owner cannot, by merely altering or adding CWENMER, NECI 
dominant heritage, substantially increase an — * — —— ré. 
Where an easement has been granted or bequeathed ao that its extent shall 
be proportionate to the extent of the dominant heritage, if the dominant a 
heritage is increased by alluvion, the easement is proportionately increased. Ec. 
and if the dominant heritage is diminished by diluvion, the easementés — 
proportionately diminished.* ! — 
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1 Supra, pp. 421, 422, 423. 

2 Supra, pp 419, 420, 426 et seq. 

3 Supra, p. 435. 

4 Supra, pp. 78, 79, an 383, 411. 
a 





( 596 ) 
ES a Save as aforesaid, ne casement is affected by any change in the 


Dives? rvtioas. 


te) 4, the emer of o mill, has eopeired a prescriptice righi fo divert to b 
mE pert af he weder a stream A dens the machinery of Ais mill. Hh 
— mmeso bus cr te dirert mato, 


» 
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"s (i A he ibea en casement t» poets a orean ty ce ERR 
4 
- 














ntie — e emis Ay me a certain quantity of foot mathe & 
CD dipeheS ped tats 2. — kis works and thereby increases the quamtüy —— 
e dm ur rud ra EE EEA EE TETONS SRAN ehe 
ee Peck om 3 











= we A, as the ewe ofa farm, has a right to take, for the purpose of — 
as ———— lù from, bene whic’ Aere Galen from the trees on Bstand. A a 
E beys a ed end mnie @ de Ad Ken A is not thereby entitled to take leaves ; 
M. fo mamers fàs Sud. E. 
E 30. Where a dominant heritage is divi. led between tw» or more persons, "d 
E. the easement becomes anneved to each of the shares, but not so as to increase 





— seobutamtially the burden of the servient heritage ;' provided that such annexa- 
E tiem Pe consistent with the terms of the instrument, decree or revenue-proceed - 
| img (€ any) ander which the division was made, and in the case of prescrip- 
tice rights, with the meer during the prescriptive period. 


[I wst cations. 


EI — —— ——— 
déesdedi fate fuo parts, one of wich is granted to A, the other to B. Each is. 
antika, in raperet of Ais part, fo a rg M af way by the same path. 

Quo «A Reuse fo rih ir amazed the right of drawing water from a well to 
the atent — ⸗ a day i» déréded info feo distinct Acritages, one af — 
ek dr groia fe 4. the other fo B. A and Bare each entitled, in respect of 
Ais heritage, fe drow from the well Afly buckets a day; but the amount drawn 
Dy betà must mod. erred S Py burtets a day. * 

B) A, Mariny m respect of his house am easement of light, divides the jt 
Domes into threw distinct heritages. ——— — a e te 
bare its windows wwohsfrwetei. A — 


Si. In the un ait eile i iia di Mii diel T 
_ witheet prejedice to any other remedies to which he may be entitled, obstru 
the user, bat only on the servient heritage ;® provided that such user cannot be - 
obatrected when the obstruction would interfere with the lawful enjoyment of = 
the guement.” a 
» A, having a right to the fres passage over B's land of light to four 
Wir fest by four, increases their size amd number. It is impossible to obsirw 
of Night to the maw windows without also obstructing the passage o 
the ament windows, = ace a rama eect NC 







































































Chapter I1V.—The Disturbance of Easements. 
32. The owner or oceupier of the dominant — is entitled to enjoy might to en- 
the easement without disturbance by any other person. ' 
thout 
"T VN Illustration. disturbance. 
A, as owner of a house, has a right of way ovar B's land, CO unlawfally en- 
ters on B's land, and obstructs A in his right of way. A may sue C for compen- 
sation, not for the entry, but for tha obstruction. 





33. The owner ofany interest in the dominant heritage, or the occupier suit for die 
of such heritage, may institute a suit for compensation for the disturbance of turbance of 
the easement or of any right accessory thereto : provided that the disturbance — 
has actually caused substantial damage to the plaintitf.* 
Erplanation I.—The doing ofany act likely to injure the plaintiff by = 
affecting the evidence of the easement, or by materially diminishing the value —— 
of the dominant heritage, is sabstantial damage within the meaning of this | 
aection and section thirty-four.* 








Explanation IT.—Where the easement disturbed is a right to the free — 
passage of light passing to the openings in a house, no damage is substantial — 


within the meaninz of this section, unless it falls within the first Explanation, 
or interferes materially with the physical comfort of the plaintiff, or prevents 
him from carrying on his accustomed business in the dominant heritage as 
beneficially as he had done previous to instituting the snit.* 

Explanation IIT.—Whoere the easement disturbed is a right to the free 
passage of air to the openings, in a house, damage is substantial within the —— 
meaning of this section if it interferes materially with the physical comfort of —— 
the plaintiff, though it is not injurious to his health.’ 

Iilustrations. 

(a) A place a permanent obstruction in a. path over which B, as tenant of 
C's house, has a right of way. This is substantial damage to C, for it may 
affect the evidence of his reversionary right to the easement. 

(b) A, as owner of a house, has a right to walk along one side of B's house. — 
B builds a rercndah overhanging the way about ten feet from the ground, and — 
so as not to occasion any inconvenience to foot-passengers using the way. This Mr 
is nof substantial damage to A. — 


31. 
is entitled does not give rise to a right to recover Paeti unless and 
until substantial damage * is actually sustained.’ 


35. Snbject to the provisions of the Specific Relief Act, 1877, sections | 
52 to 57 (both inclusive), an injunction may be granted to restrain the disturb- t 
ance of an easement* — | 

(a) if the easement is actually distarbed,—when compensation fos such 
disturbance might be recovered under this chapter.® Ho. 

(b) if the disturbance is only threatened or intended,—whea the p E 
threatened or intended must necessarily, if performed, disturb the «2 


1 Supra, p. 506. 
2 Supra, pp: 503, 517, 529, 534 
3 Supra, p. 502. 
4 Supra, p. 84. 
5 Supra, p. 54. 
— 
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t 36. Notwithstanding the provisions cf section twenty-four, the dominant 
c owner cannot himself abate a wrongful obstruction of an easement 


IE 
Chapter V.—The Extinction, Suspension and Revival of Easements. 


E E 37. When, from a cause which preceded the imposition of an easement 
Mt of servient the person by whom it was imposed ceases to have any right in the servient 
heritage, the easement is extinguished.? 

Exception.—Nothing in this section applies to an easement lawfully im- 


posed by a mortgagor in accordance with section ten.* 


Illustrations. 


(a) A transfers Sultánpur to B on condition that he does not marry C. B 
imposes an easement on Sultánpur. Then B marries C. *E's interest in Sultán- 
pur ends, and with il the easement is extinguished. 


(b) A, in 1560, let Sultánpur to B for thirty years from the date of the 
lease. B, in 1851, imposes an easement on the land in favour of C, who enjoys 
the easement peaceably and openly as an easement without interruption for 
twenty-nine years. B's interest in Sultánpur then ends, and with it C's ease- 
ment. 

(e) A and B, tenants of C, have permanent transferable interests in their 
respective holdings. A imposes on his holding an easement to draw water from 
a tank for the purpose of irrigating B's land. B enjoys the easement for tirenty 
years. Then A's rent falls info arrear and his interest is sold. B's easement 
ts extinguished, 

(7) A mortgages Sultánpur to B, and lawfully imposes an easement on the 
land in favour of € in accordance with the provisions of section ten. Th» land 
is sold to Din satisfaction of the mortgage debt. The easement is not thereby 
extinguished. 


38. An easement is extinguished when the dominant owner releases it 
expressly or impli dly tothe servient owner.* 

Such release can be made only in the circumstances and to the extent in 
and to which the dominant owner can alienate the dominant heritage.* 

An easement may be released as to part only of the servient heritage.* 


Explanation I.—An easement is impliedly released— 

(a) where the dominant owner expressly authorizes an act of a permanent 
nature to be done on the servient heritage, the necessary consequence of 
which is to prevent his future —— of the easement, and such act is 
done in pursuance of sach authority ;’ 


P. (b) where any permanent alteration is made in the dominant heritage of 


_ such a nature as to show that the dominant owner intended to cease to enjoy 
the easement in future.* 


'* Explanation II.— Mere non-user of an easement is not an implied release 
within the meaning of this section.’ 





1 Supra, p. 505. 6 Jbid. 

2 Supra, p. 494. 7 Supra, p. 462. 

3 Supra p. 495. 8 Supra, pp. 463, 473 

4 Supra, p. 456. 9 Supra, p. 472. 2 
5 Supra, p. 457. 
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Illustrations. 

(a) Akand C are co-owners of a house to which an easement isannezed. 
A, without the consent of B and C, releases he easement. This release is effectual 
only as against 'A and his legal representative. 

(b) A grants B an easement over A's land for the beneficial enjoyment of his 
house. B assigns the housa to C. B then purports to release the easement. The 
release is ineffectual. 

(c) A, having the right to discharge his eavesdroppings into B's yard, 
expreesty authorizes B to build over this yard to a height which will interfere US 
with the discharge. B builds accordingly. A's easement is extinguished to the | e ' 
extent of the interference. x 

(d) A, haring an easement of light to a window, builds up that window 
with bricks and mortar so as to manifest an intention to abandon the easement 
permanently. The easement is impliedly released, | 

(a) A, haring a projecting roof by means of which he enjoys an easement to | ct 
discharge | eacesdroppings on B's land permanently alters the roof, so as 
to direct the rain-water into a different channel and discharge it on C's land. 

The easement is impliedly released. 


39. Aneasement is extinguished when the servient owner, in exercise of — — ty 
a power reserved in this behalf, revokes the easement.' by revocation, - 


40. An easement is extinguished where it has been imposed for a limited Extinction on - 
period, or acquired on condition that it shall become void on the performance —S— of Ts 
or non- performance of a specified act, and the period expires or the condition or —— 
is fulfilled.® LU 

—— — 

41. An easement of necessity is extinguished when the necessity comes Extinction — E 

to an end.” on termir | 


Illustration. — oe — 


A grants B a field inaccessible except by passing over A's adjoining land, 
B afterwards purchases a part of that land over which he can pass to his fied. — = rel 1 
The right of way over A's land which B had acquired is extinguished. et 


42. An easement is extinguished when it becomes incapable of E at Extinct 
any time and under any circumstances beneficial to the dominant owner.* of usele * ee E | 


43. Where, by any permanent change in the dominant heritage, the Exti ition 
burden on the servient heritage is materially increased and cannot be reduced t ane 
by the servient owner without interfering with the lawful gd the 4. 

easement, the easement is extinguished,* onless— he 
(a) it was intended for the beneficial enjoyment - of the dominant | 
heritage, to whatever extent the easement shoul 7 — P J 

(^) the injury caused to the servient owner by the cl o E 
that no reasonable person would — of dest or 
(c) the easement is an easement of necessity.* sh 
Nothing in this section shall be deemed to apply to an easement de 
the dominant owner to support of the dominant heritage.? . 






















1 Supra, p. 495. 6 bd. — — 
2 Ibid. ! | 7 Supra, pe 91. — —— 
3 Supra, pp. 495, 496. SER. 3 


- * Supre, p. 496. . 
5 Supra, pp. 480-492. 
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44. An easement is extinguished where the servient heritage is by 
superior force so permanently altered that the dominant owner cannot * 
longer enjoy such easement :' A 
| Provided that, where a way of necessity is destroyed by superior force, 
— the dominant owner has a right to another way over the servient heritage ; and 
— the provisions of section fourteen apply to such way.? 








— Illustrations. 
—— (a) A grants to B, as the owner of a certain house, a right to fish in a river 
running through A's land. Tha river changes ils course permanently and runs 
through C's land. B's easement is extinguished. 

(b) Access toa path over which A has a right of way is permanently cut of 
by an earthquake. A's right is extinguished. 


by 45. Aneasement is extinguished when either the dominant or the servient 
heritage is completely destroyed.” 


Illustration. 
A has a right of way orer a road running along the foot of a sea-clif. The 
road is washed away by a permanent encroachment of the sea. A's easement iz 
extinguished. 





46. An easement is extinguished when the same person becomes entitled to 
the absolute ownership of the whole of the dominant and servient heritazes.* 


Illustrations. 


(a) A, as the owner of a house, has right of way over B's field. A mortgages P 
his house, and B mortgages his field to C. Then C forecloses both mortgages 
and becomes thereby absolute owner of both house and fidd. The right of way is 
eztinquished. 

(b) The dominant owner acquires only part of the servient heritage: the 
easement is not extingquished, except in the case illustrated in section forty-one. 

(e) The servient owner acquires the dominant heritage in connection witha 
— third person : the easement is not extinguished. 

(d) The separate owners of tivo separate dominant heritages jointly acquire a 
the heritage whichis servient to the two separate heritages : the easements are 
not extinguished, CX 

(e) The joint owners of the dominant heritage jointly acquire the servient 
heritage : the easement is extinguished. S25 

(f) A single right of way exists over two serviant heritages for the beneficial — — 
enjoyment of a single dominant heritage, The dominant owner acquires one 
only of tha servient heritages. The easement is not. extinguished. * ME 

- . (g) A has a right of way over B's road. B dedicates tha road to the public. — 
* ` A's rigat of way is not extinguished. A : 


tic $ - 47. A continuous easement is extinguished when it totally ceases to M d" 

it. enjoyed as such for an unbroken period of twenty years.* m 
A discontinuous easement is extinguished when for a like period, it has ait n 

been enjoyed as such.* E 





















e | 4 Supra, p. 453 ef seg. 
d 3 Supra, pp. 462, 463, 775. 
6 Supra, pp. 462, 463, 477, 473. 
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Such period, shall be reckoned, in the case of a. continuous casement, from 
the day on which its enjoyment was obstructed by the servient owner, or 
rendered Impossible by the dominant owner ; and, in the case of a discontinuous 
easement, from the day on which it was last enjoyed by any person as domi- 
nant owner. 

Provided that if, in the case ofa discontinuous easement. the dominant 
owner, within such period, registers, under the Indian Registration Act, 1877," 
a declaration of his intention to retain such easement, it shall not be extin- 
guished untila period of twenty years has elapsed from the date of the registra- | 
tion.” : 

Where an easement can be legally enjoyed only at a certain place, or at : 
certain times, or between certain hours, or for a particular purpose, its enjoy- 
ment during the said period at another place, or at other times, or between 
other hours, or for another purpose, does not preventits extinction under 
his section.” 

The circumstance that, during the said period, no one was in possession of 
the servient heritage, or that the easement could not be enjoyed, or thata right 
accessory thereto was enjoyed, or that the dominant owner was not aware of 
its existence, or that he enjoyed it in ignorance of his right to do so, does not 
prevent its extinction under this section.* 














An easement is not extinguished under this section* 
(a) where the cessation is in pursuance of a contract between the 
dominant and servient owners; 
(5) where the dominant heritage is held in co-ownership, and one of the 
co-owners enjoys the easement within the said period ; or 
(c) where the easement is a necessary easement. 
Where several heritages are respectively subject to rights of way for the 
benefit of a single heritage, and the ways are continuous, such rights shall, 
for the purposes of this section, be deemed to be a single easement.* 
Illustration. 
A has, as annexed to his house, rights of way from the high road thither 
over the heritages X and Zand the interrening heritage Y. Before the twenty | 
years expire, A exercises his right of way over X. His rights of way orer Y and + 
Z are not extinguished. | 
48. When an easement is extinguished, the rights (if any) accessory there- Extinction -— 
to are also extinguished.* of accesac 


















Illustration. 

A hasan easement fo draw water from B's well. As accessory thereto he 
has a right of way over B's land to and from the well, Tha easement to draw 
water is extinguished under section forty-seven. Tha right of way is also eztin- 
guished. . 


49. An easement is suspended when the dominant owner becomes entitled 
to possession of the servient heritage for a limited interest therein, or when 
the servient owner becomes entitled to possession of the dominant heritage for 
a limited interest therein.* 





! For Act 111 of 2577, se General Acts, 5 Ibid. 
Vol. iii, Ed. 1595, p. 41. 5 id. x E 
2 Supra, p. 473. 7 Supra, p. 497. 15 
Pag. 3 Supra, pp. 459, 497. 
Pul. — 
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50. The servient owner has no right to require that an easement be con- 
tinned :amd, notwithstanding the provisions of section twenty-six, he is not 
entitled te compensation for damage caused to the servient heri in con- | 
sequence of the extinguishment or suspension of the easement, if the dominant — — 
owner has given to the servient owner such notice as will enable him, without = 
unreasonable expense, to protect the servient heritage from such damage.’ 

Where «ach notice has not been given, the servient owner is entitled to 
compensation for damage cansed to the servient heritage in consequence 
swch extinguishment or suspension. * 

Illustration. 

A, in exercise of an easement, diverts fo hise anal the water of B's stream. The 
diversion comfinmes for many years, and during that time the bed cf the stream 
pert. lls ap A then abandons Ais easement, and restores the stream to ifs 
emchent course. A's lend ie consequently fooded. B sues A for compensation for 
the damage coamsed by the Sooding. It is prored that A gare B a month's notice 
af his intention to abandon the easement, and that such notice was suficient fo 
amabis R. without warersomable expense, lo hare prevented the damage. The 
swit musi be dismissed. 


51. An casement extinguished under section forty-five revives (a) when 
the destroyed heritage is, before twenty years have expired, restored by the 
deposit of alluvion ; (6) when the destroyed heritage is a servient building and 
before twenty years have expired snch building is rebuilt upon the same site ; 
and (e) when the destroyed heritage is a dominant building and before twenty 
years hare expired such building is rebuilt upon the same site and in such a 
manner as not to impose a greater burden on the servient heritage.* 

An easement extinguished under section forty-six revives when the grant 
or bequest by which the unity of ownership was produced is set aside by the 
decree of a competent Court.* A necessary easement extinguished under the 
same section revives when the unity of ownership ceases from any other cause.* 

A saspented easement revives if the canse of suspension is removed before 
the right is extinguished ander section forty-seven.® 


Illustration. 

A, as the absolute owner of field Y, has a right of way thither over B's field 

Z. A obtains from Ba lease of Z for twenty years. The easement is suspended 
go long as A remains lessen of Z. But frhen A assigns the lease to C, or surren- 
ders it to B, the right of way revires. ves 
52. Where one person grants to another, or to a definite number of other — 
persons, a right to do, or continue to do, in or upon the immoveable property — — 
of the grantor, something which would, in the absence of such right, be un-  — 
lawful, and sch right does not amount to an casement or an interest in the — 
à property, the right is called a license." CIT EM 
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5 Supra, pp. 497, 498. 
ë Supra, p. 40S. — 
M. P c) 7 Supra, pp. $0, 543. * e E 
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54. The grant of a license may be expressor implied from the conduct m 4 e 
of the gragéor, and an agreement which purports to create an easement, but -. Senate à 
is ineffectagl fo for that purpose, may operate to create a license." 





55. All — necessary for the enjoyment of any interest, or the Accessory a 
censes ane — 
exercise of any right, are implied in the constitution of such interest, OT nezed by law. - 


right. Such licenses are called accessory licenses.* 








Illustration. 
A sells the trees growing on his land to B. B is entitled to go on the land 
and take away the trees. E- 
56. Unlessa different intention is expressed or nece sarily implied, à License when __ 
license to attend a place of public.entertainment may be transferred by the transferable. 
licensee ;* bnt, save as aforesaid, a license cannot be transferred by the — 
licensee or exercised by his servants or agents.* 


Illustrations. 


(a) A grants B a right to walk over A's. field whenever he pleases. The 
right is not annexed to any immoreable property of B. The right cannot be 
transferred. 

(b) The Government grant B a license fo erect and use temporary grain- 
sheds on Government land, In the absence of express provision to the contrary, 
B's servants may enter on the land for the purpose of erecting sheds, erect the 
same, deposit grain therein and remove grain therefrom. 


57. The grantor of a license is bound to disclose to the licensee any Grantor's W 
defect in the property affected by the license, likely to be dangerous to the duty to dis- — 
person or property of the licensee, of which the grantor is, and the licensee defecta. 
is not, aware.* 








2 
58. The grantor of a license is bonnd not to do anything likely to render Grantors 
the property affected by the license dangerous to the person or property of the render pro- not to as e 
licensee,* : T 





— 
pro- — 


59. When the grantor of the license transfers the property affected. —— E E 
thereby, the transferee is not as such bound by the license." —— 
G0. A license may be revoked by the grantor unless.* E lo 


(a) itis coupled with a transfer of property and such transfer is in force :? 
(b) the licensee, acting upon the license, has executed a work of a per- 
manent character and incurred expenses in the execution. '? 







61. Thegevocation of a license may be express or implied.?! 


Illustrations. 
(a) A, the owner of a field, grants a license to B to usea path across it. A, 
with intent to revoke the license, locks a gate across the path, the license r — 
roked. '* 





| Supra, pp. 552, 553. 7 Supra, pp. 20,250,557. o s E- 





2 Supra, pp. 31, 551. 5 Supra, pp. 31, 548, — M ML 
3 Supra, pp. 31, 556, 9 Supra, pp. 31, — EU — p. ES — 
* Supra, pp- 30, 555. M Supra, pp. 853, 562. — aie 
3 Supra, p.556. 5o | n MEME —— pee? " 
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(M 4. the cmm of a Seid, grants a license fo B fo stack hay on the f 
A lets or sedis the Seld te C. The license is revoked. 








“ee : 
63. A license is deemed to be revoked— , | 
ta) when, from a cause preceding the grant of it, the grantor 
have any interest in the property affected by the license : is za N 
[^ when the licensee releases it, erpressiy or impliedly, SS E. 
bis representative : S. E Y 


| 


(e) where it has been granted for a limited period, or acquired on condi ES 


tien that it shall become void reme eam 
specified act, and the period expires, or the condition is fulfilled : 


(d) where the property affected by the license is — or by superior 













property affected by the license : E 
U^ where the license is granted toe a specitel pergo vnl n PR E 
attained, or abandoned, or becomes impracticable : | 

ig) where the license is granted to the licensee as holding a particular — 

» office, emplorment or character, and such office, engieyunti ec 
cosses to exist : E 
Aj wisre (he leame totally censes to be wol ue andi NE CR E. 
period of twenty years, and such cessation is not in pursuance of a contract — 
between the grantor and the licensee :° | 


(9 im the case of an accessory license, when the interest or right to which 
it i= accessory Coases to exist, 


63. Where a license is revoked, the licensee is entitled to a 
time to leave the property affected thereby and to remore any goods 
has been allowed to place on such property.’ 


wevation. 
AA 64. Where a license has been ctf co e 
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P licensee, without any fault of his own, is evicted by the grantor before he 
E fally enjoyed, under the license, the right for which he, eu 
E. entitled to recover compensation from the grantor.* 

P 

be l hed. 5 Sepra, p. 564. 

k * Supra, pp. 564, $45. 4 Supra, p. 585 
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APPENDIX VIII. 








The History of Indian Easements Act V of 1882. 


The history of the Indian Easements Act appears to be briefly as 
follows :— For some time prior to the drafting of the original Easements Bill, 
there had been a growing conviction amongst the Judgesin India that the law 
on the subject of easements should be codified, which law was then (to use 
the words of Sir Michael Westropp, Chief Justice of Bombay) “ for the moss 
part to be found only in treatises and reports practically inaccessible to a 
large proportion of the legal professions in the mofussil and to the Subordinate 
Judges.” It had been asserted by a Judge of the Punjab Court that the 
great litigation in the case of urban easements was largely due to the fact that 
neither the people themselves nor the majority of the Courts understood the 
principles upon which such disputes should be determined.* 

On the 20th Janvary 1876, Lord Salisbury addressed a despatch to the 
Government of India in which, after reciting the various steps taken to 
reform the Indian laws, he stated that the completion of a code of law was an 
accepted policy which could not be abandoned without detriment to the people 
and discredit to the Government, and requested the Governor-General in 
Council to state the order in which the remaining branches of law should be 
taken up. In reply to this despatch the Government of India, on the 10th 
May 1877, after disclaiming any intention of abandoning the codification of 
the law, proposed that six branches of substantive law should be codified 
amongst which should be included the subject of easements, and that the 
codification of Indian law should be carried out in India rather than in 
England. | | 

To this the Secretary of State replied on the 9th August 1877, sanctioning pm 
the course suggested by the Governor-General in Council.” — 

Mr. Whitley Stokes, then Legal Member of Council, thereupon proceeded | — 
to draw, amongst others, an Easements Bill, a rough draft whereof was m 
circulated in February 1S73 to the Local Governments fof opinion and — 
excited much criticism.” — T 

The Bill was then revised, and on the llth February 1879 was submitted — — 
to the Indian Law Commissioners, consisting of Sir Charles Torner, Mr. | E j 
Justico West and Mr. Whitley Stokes, who in their report, after noticing - — 
the objections taken to the Bill that it would, by informing people of their 
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| See Gazette of India, July to December before tho Indian Law — ; et i e 

1580, Part V, p. 476. | 3 See Gazette — wei — 

2 Sog Preface doxhe six codifying Bills laid 1550, Part V, — Apr. et 
ind 











606 — 
( JUD ) e $ 


rights. provoke litigation and abolish, or otherwise interfere with, easements 
recognised only by local usage, replied thereto with the argument that it was a 
matter of ordimary experience that people were more prone to brigg, or resist 
claims to doubtful than to certain rights, and that by its explicit declarations 

of the hw on points now held donbtful by the people, the Bar and 5he Judges 

of the Subordinate Courts, the Bill appeared likely to check rather than 
imerease litigation, and that as to the latter objection that the Bill would 
interfere with local usages, they had been unable to find in the papers 
esbmitted to them a single instance of a right in the nature of an easement 

that would have been affected in molam partem by the Bill.' 

The Rill. as revised by the Law Commission, extended to the whole of. 
Rritish India, except to the Scheduled Districts mentioned in Act XIV of 
1574, bet as there were some parts of the country, g., Assam and British 
Rurma,. where the rights with which it deal. were said to be practically un- 
known, the expediency was suggested of extending it to towns, leaving the 
rural districts entirely to their local usages, and of inviting the Local Govern- 
ments to state whether the extension of the proposed law should be made 
permissive. * 

Asa result of the labours of the Law Commission, a revised Bill based 
mainly on the law of England and reproducing with a few amendments and 
alterations, the draft, as settled by the Law Commission, was, with an accom- 
panying Statement of Objects and Reasons, placed before Council on the 6th 
November 1889, and circulated to the Local Governments for their opinions.? 

On the 15th June ISSI, Mr. Whitley Stokes placed before Council the 
opinions of the several Local Governments. * 

The Bengal Government thought there was no pressing necessity for any 
legislation on the subject. 

The Madras Government while expressing no opinion on the Bill sent six 
opinions of local officers, five of which were on the whole in favour of the Bill. 
The Bombay Government had no objection to offer to the details of the 
Ril in ite then existing form, but strongly deprecated its indiscriminate 
extension to the mofussil, and, therefore, deisred that the law should be per- 
missive. 

The Chief Commissioner of British Burma was of opinion that an 
enactment of the kind comprised in the Bill was not at present required in 
that Province, and would not be understood either by the Burmese people or 
the Burmese Judges. 

The Chief Commissioner of Coorg offered no opinion, but forwarded a 
favourable opinion from the Saperintendent. 

The Chief Commissioner of Ajmere and Merwara thought that the provi- 
sions of the Bill were neither suitable for, nor required in that district. 

The Chief Commissioner of Assam was disposed to think that it would be 
expedient in the first place to extend the Bill only to towns, leaving the rural 

entirely to their local usages. 

As a result of these opinions, Mr. Whitley Stokes proposed that the Bill a 
in its then existing form, might, with the concurrence of all the Local Govern- ^ 
ments, be extended to Madras, Coorg and the Central Provinces, and be made | 


SESS — ————————————— — — ——— 
i See dante of India, July to December 3 Abstract of Proceedings of the Council 

1990. Part V, p. #50. of the Governor-General in India, Vols. 
$ See Geoettc of India, July to December XX—XXI, 1881—1882, Part I, p. 150. 

1890, Part V, p. 499. e * ibid, p. 154. * e 
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extendible to the other parts of British India at the option of the Locat 

Governments. — 


The Bill was then referred to a Select Committee for settlement. | e 

On the"l6th February 1882, Mr. Whitley Stokes introduced the Bil as — 
amended bf the Select Committee, and moved that the Act should come into 2 
force on the 1st of July 1832, instead of the Ist March 1832, as originally. 
provided in the first section of th» Bill, the object beinz to give time for 
making careful translations of the Bill into the various vernaculars of the 
Provinces to which it would apply, and for gaining the necessary familiarity 
with the provisions of the law. The motion was put and agreed to.! 

The Bill, as amended, and as applying only to the Presidency of Madras 
and the Chief Commissionerships of the Central Provinces and Coorg, was 
then cows into law, but did not actually come into force until the - of July = 
1882. ‘ — 


1 Abstract of Proceedings of the Council XXI, 1881-188?, Part UF. pp. 100, 101. 
of the Governor-General in India, Vols, XX — 2 lbid, pp. 101—119. sad i 
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. Criminal Procedure Code, Act X of 1882, Section 147 
(Amended by Act V of 1898) 


147. Whenever any such Magistrate is satisfied as aforesaid that a 
dispute likely to cause a breach of the peace exists concerning the right 
to do or prevent the doing of anything in or upon any tangible immoreable 
property! situate * within the local limits of his jurisdiction, he may inquire 
into the matter * ; and may, if it appears to him that such right exists, make 
an order permitting such thing to be done, or directing that such thing shall 
not be done, as the case may be, until the person objecting to such thing 
being done or claiming that such thing may be done, obtains the decision 
of a competent Civil Court adjudzing him to be entitled to prevent the doing 
of, or to do, such thing as th^ case may be: 

Provided that no order shall be passed under this section permitting the 
doing of anything where the right to do such thing is exerciseable at all times - 
of the year, unless such right has been exercised within three months next —— 
before the institution of the i inquiry ; or, where the right is exerciseable only - E. 
at particular seasons,‘ unless the right has been exercised during the season — ud 
next before such institution $. | 












buildings, markets, fisheries, crops or other SEs 
produce of land, and the rents and p 
of any such property," see the ieiuim | 


ET Rights of fishery in alieno solo and 
other profits a prendre fall within the scope 
of these words, sce Duthi Mullah v. Halay 








(1895), I. L. R., 23 Cal, 55; Kali Kissen 
Tagore v. Anund Chunder Roy (1896), 1.L.R., 
23 Cal, 557. See this section referred to, 
aupra at pp. 49, 50, 51, 52, 53, 55. 

2 In the place of these words in italics, 
s. 147 of the amending Criminal Procedure 
Code, Act V of 1898, has the following words: 
“ Of use of any land or water (including any 
right of way or other easement over the 
same).” e P? the purposes of this section 
the expression ‘land or water ' includes 


a 9 














in the section, 
3 After this word in s. 147 of the amend 
ing Act, the following words are inserted T 
“in manner provided by s, 145. " ^ 
4 After this word s. H7 of the [ 
Act inserts the words, “or on pa 
occasions. " - a 
S Instead of these words s, 147 of t 
amending Act has the words: “the r 
such seasons or occasions before auch tm 
tution,” 
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APPENDIX X. | i 
Civil Procedure, Act XIV of 1882, Sections 492-497.' i : $ 
Of Temporary Injunctions and Interlocutary Orders, = 


































A.— Temporary Injunctions, 
492. If in any suit itis proved by affidavit or otherwise— 


(a) that any property in dispute in a suit is in danger of being wasted Cases in?whioh, 
" damaged or alienated by any party to the snit or wrongfally sol eM e E 
in execution of a decree, or ted. 
ib) that thedefendant threatens or is about to remove or dispose of his 
property with intent to defraud his creditors, 
the Court may, by order, grant a temporary injunction to restrain such act, or 
give such other order for the purpose of staying and preventing the wasting, 
damaging. alienation, sale, removal or disposition of the property, as the Court | 
thinks fit, or refuse such injanction or other order, a: 





493. In any suit for restraining the defendant from committing a breach Injunction tc 
of contract or other injary, whether compensation be claimed in the suit or restriin re 
not, the plaintiff may at any time after the commencement of the suit, and d 
either before or after judgment, apply to the Court for a temporary injunction 
to restrain the defendant from committing the breach of contract or injury 
complained of, or any breach of contract or injury of a like kind arising out of 














the same contract or relating to the same property or right. zB PE 
The Court may, by order, grant «uch injunction on such terms as to the du- Ee 
ration of the injunction, keeping an — give security, or otherwise as the ES 


Court thinks fit, or refnse the same.* 
In case of disobedience, an injunction granted under this section or section A— 
492 may be enforced by the imprisonment of the defendant for a term not ex- VIE 
ceeding six months, or the attachment of his property, or botb. | II PNE 
No attachment under this section shall remain in force for more than one = = 
| gear, at the end of which time, if the defendant has not obeyed the injunétion, |. NN 
| the property attached may be «old and out of the proceeds, the Court may aard 
tothe plaintiff such Dee oer gia race iiem 
ee og 


Fe ; 494. The Court shall, in all casos except where it appears that the object pe tt 
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injunetion, direct notice of the application for the same to be given to à E 
opposite party.’ i 
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495. An injunction directed to a Corporation or public Company is b zi " 
ing not only on the Corporation or Company itself, but also, orf all members 


and officers of the Corporation or Company whose personal action it seeks to — 
restrain.* n 
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Onder 496. Any order foran injunction may be discharged or varied or set m 3 
— or aside by the Court on application made thereto by any party dissatisfied with * J 








such order.* a 

497. If it appears to the Court that an injunction which it has granted E 
was applied for on insufficient grounds or if after the issue of the injunction, —— — 
the suit is dismissed or judgment is given against the plaintiff by default or — 
otherwise, and it appears to the Court that there was no probable ground for — 
instituting the suit, the Court may, on the application of the defendant, award —— Bn 
against the plaintiff in its decree such sum not exceeding one thousand rupees, 
as it deems a reasonable compensation to the defendant forthe expenseor  — — 


E 


i uh 
l — 
AP 


| 





injury caused to him by the issue of the injunction : re 
Provided that the Court shall not award under this section a larger amount — — 
than it might decree in a suit for compensation. j| 3 


An award under this section shall bar any suit for compensation in respect 
$ of the issue of the injunction. 

— — — — 
1 Supra, p. 520. 3 Supra, p. 521. 3 Supra, p. 521. 
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APPENDIX XI. E 


Act VIII of 1891. mens 


PASSED BY THE GOVERNOR-GENERAL OF INDIA IN COUNCIL à i 
(RECEIVED THE ASSENT OF THE GOVERNOR-GENERAL 
ON THE 6TH Marca 1891). 


An Act to extend the Indian Easements Act, 1882, to certain areas in which ⸗ 
that Act is not in force. 


Whereas it is expedient to extend the Indian Easements Act, 1882, to 
certain areas in which that Act is not in force ; 


It is hereby enacted as follows :— 


l. The Indian Easements Act, 1882, is hereby extended to the territories Extension 
respectively administered by the Governor of Bombay in Council and the Act V, 


Lieutenant-Governor of the North-Western Provinces and Chief — the N. 
sioner of Oudh.! 




















1 Supra, p. 50. 





Case No. (1) A. 


Case No. (2) B. 


> 81 of the text. 6 (1902) 1 K. B., 15, 





APPENDIX XII. 


Recent Rulings. 
Chap. III. —Part 1—Easements of Light and Air. 


A. “ The so-called potentiality of the acquisition of the easement within = 
less than twenty years is not an interest in land or easement known to the law. 
It is a mere question of the doctrine of chances ; and assuming the owner ¢ 
the adjoining land to be alive to his own interests, the chances are far sedi 
that he will block the lights in the second than in the first half of the 
period, HI 

B. The observations of the author at pages 85-87 of the text? on the cases F 
of Lanfranchi v. Mackenzie *, and Dickinson v. Harbottla *, aud on the case 
Warren v. Brown * have been borne out by the recent decisions of the Appeal 
Court in Warren v. Brown? (reversing Wright, J., and overruling Lanfranchi 
v. Mackenzie and Dickinson v. Harbottle) and in Home and Colonial Stores 
Ld. v. Colls.’ | 

In delivering the judgment of the Appeal Court in Warren v. "a 
Romer, L. J., after treating as settled law the rule that there must be sub — 
stantial diminution of the light and substantial damage caused thereby to the - 
owner or tenant of the dominant tenement in order to entitle him to relief, — 
proceeds to lay down the manner in which the question of what would be 
substantial diminution and substantial damage must he considered, b 
generally, and with reference to the particular point arising in the c 
He says :— E 

* And in considering what would be a substantial diminution and sub 
stantial damage, it is held that the proper point of view is to pay regard, n 
to what some person having fantastic or peculiar views might choose to reg 
as a substantial diminution or as substantial damage, but to the vi 
persons of ordinary sense and judgment. And, in particular, in cor 
whether a house has been substantially injured, it is proper to have r * 
to the ordinary uses by way of habitation or business to which it has b 
or might reasonably be supposed to be capable of being put ....... — 
* With regard to the exact point arising in this case, we think 
the case of Kelk v. Pearson it is impossible to hold properly that the s 
light is not interfered with merely because after the interference tl he 
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may still come up to some supposed standard as to what a house ordinarily 
requires by way of light for purposes of inhabitancy or business. Some 
houses, owing t5'their having numerous or particularly advantageous ancient | 
lights, are extrgme]y valuable for purposes of habitation or business. In 
these cases the owner of the servient tenement cannot justify a substantial 
interference with the lights, or (it may be) a complete stoppage of some of them 
cansing great damage to the house, on the ground that other houses in the 
neighbourhood, or even the majority of the houses, or some imaginary 
standard house, are or is not better lighted than the injured house after the 
injury." 

It i» important to not:ce the further point elucidated in the case that the 
fact of other bnsinesses not requiring much light being carried on after the 
interference, ought not to prejudice the right to relief in respect of an in- 
terference with the greater light required by certain special businesses which 
owing to the house being very well lighted are being or can be carried on at 
the time of interference. 

Before concluding, Romer, L. J., referred, with approval, to the statement 
of law in Aalk'v. Pearson! as to the right to relief for substantial interference 
with ancient lights, and adopted the view of Mellish, L. J.. expressed in the 
following words : * * I cannot think that it is possible for the law to say that 
there is a certain quantity of light which a man is entitled to, and which is 
sufficient for him, and that the question is, whether he has been deprived 
of that qnantity of light. It appears to me that it is utterly impossible to make 
any rule or adopt any measure of that kind. It is essentially a question of 
comparison whether by reason of deprivation of light the ——— 
leas comfortable than it was before.” x 

All expressions of opinion used, by judges in other cases conflicting with  - | * 
the above were dissented from, and in particular the opposing views of Malins, 

F. €. in Lanfranchi v, Mackenzie and Dickinson v. Harbottle were declared 
unsoond. 

C. In Home and Colonial Stores, Ld. v. Colls," the Appeal Court further Case No. (3) C. 
emphasises the opinion accepted in Warren v. Brown, that there is no standard fai 
or fixed imonunt of light to which alone a person is entitled, and that fanciful — 
or fastidions views of what is «nbstantial — —— are notto be taken into — 
account.” 
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Chap. III—Port III B.— Easements relating to flow of water in artificial | Be d 

D. (1) Inasmuch as the rights to the flow of water in an artificial water Que 0. (9 D 
course must be founded on an agreement, either expressed or presumed from | — 
user, with the owners of the land through which the stream runs, it follows — 1 
that the circnmstances in any case may be such as to warrant the inference 2M 
than when the watercourse was ‘originally constructed it was agreed that &ich —— — č 
of the riparian proprietors should bave the same rights as the riparian — ~~ ESN 
prietors apon a natural stream.* ae 

But even when this is the case it is not impossible that the general rights 
ee ee be subject — was ee 
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te considering a claim te the exclusive use of water föting along an 
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whieh it has been in feet sued and enjoyed? 


Chas. IF — Pert II 4.— Disturbames of Pulic Rights. i 


The sight of abatement of a publie meisance by individuals is not re- 
The ordinary romety for a pablic maisance is by indictment, but a public —— 
nuieamee may become 2 private ome te a person who is specially and in some _ 
particular way inconvenienced thereby, as in the case of agate across a high 
which prevents a traveller from pasting and which he may therefore — 
dosm Bat there is a radical difference between public nuisances —— — 
arbem by commision and these arising by omission, since the lattercase — — 
gtees no right of action to the individual, however clear and special may be — — 
the damage be has forai * — 
Asd à fertiee’ the richt to abate a nuisance toa highway ought not to E 
apply te nuisances arising from the default of the local authority to repair.* : 
The right of abatement i« only ancillary to the public right upon a high- — 
way which & limite? te going and coming and the dedicating owner may 
complain of any abatement which imposes a greater burthen upon him than 
thùa? 

Thes where a poble right of way existed over a river by meansofa — — 
feethridge which had been allowed by the local authority to fall into a state — — 
af decay, it was held that the right to use the bridge merely as a member of the E 
public did mot entitle the defendant to enter upon the locws in gwo and re — 
oreet the bridge.’ I" 

Chap. VI—Part IV A. E 

The easement of necessity which is referred to in Weeldon v. Burrows? — 
as arising on a eeramce of tenements " means an easement without which he F 
rekabeed cannet be used at all, ard not one merely necessary ; 
enjoyment of that property." * 

Chap. VI—Part IV B. "d 

The rule that a grantor shall not derogate from his own grant muss 
taken with the limitation that on a severance of tenements the grantee of th 
dominant tenement i» not entitled to any apparent and continuous easemet 
which wonld be inconsistent with the intention of the parties to be p | 
fv om the circumstances existing at the time of the grant.'* dum 
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An illustration of this exception is to be found in the case of a conveyance m. 
of a house with rights to the grantee under an agreement which also provides . 
for the adjoining land being built upon.' 





ù o | 

Chap. VII —Part I B. —* Precario." Er: 

" What is precarious? That which depends, not on right, but on the will Cor Ne 6E — — 

of another person, As Bracton, 221 a, puts it: * Si antem precaria fuerit et ie 
degratis, que tempestive revocari possit et intempestive, ex longo tempore vd 
non acquiritur jus, That is to say, if the servient owner can tempestive ant —— 
intempestive— whether the dominant owner likes it or not—put a stop to th C 
easement, there is really no easement, because the very idea of right which Jt 


necessarily underlies an easement is negatived. "* — 


Chap. XI— Port 111 (4) (5). 
Cowper v. Latdler® is the most recent case in which the jurisdiction of the Cas Ne. (9) ^ 
English Courts to give damages instead of an injunction has been discussed. M 





Beckley, J., says*:—‘*The scope and effect of that Act" (Lord Cairn's Act) * 
have been frequently the subject of judicial comment and decision. The S 
authorities seem to stand as follows : —(1) Where a mandatory injunction is | 
asked the Act gives jurisdiction to substitute damages for injunction, (2) T 
where the injunction asked is one to restrain a continuing nuisance, that a 


is, where the act has been done and there is an intention to continue to 
do it, then it would seem that there is jurisdiction to award damages 
instead of granting an injunction. Shelfer v. City of London Electric Light- M 
ing Co. per A. L. Smith, L. J. Bnut(3) where no wrongful act has been "d 
committed, but an injunction is sought to restrain its commission, the Court aa 
of Appeal has expressed a clear opinion in Dreyfus v. Peruvian Guano Co.* that 

Lord Cairn's Act confers no power to give damages in lien of an injunction. 

This was the judgment of Bowen, L.J., and Cotton, L. J. In Martin v. Price® 

(again in the Appeal Court) the question whether the Court has jurisdiction 

to award damages by way of compensation foran injury not yet committed, 

but only threatened and intended, was expressed to be by no means free ~» 
from difficulty, but was not taken as concluded. Dreyfus v. Peruvian Guano 
Co. * was there referred to ss having expressed a clear opinion against the ex- 
istence of such jurisdiction. In Martin v. Price® the Court did not keep the par- 
ties waiting while making up their minds whether the view expressed in Dreyfus 

v. Peruvian Guano Co. was to be established by decision, but assuming the _ 
jurisdiction to exist, held upon the facts that an injunction ought to go. The 
only subsequent reference that I find to the point is in Shelfer v. City of 
London Electric Lighting Co.'* In that case it was stated (correctly, so far as 
I know, although I have not verified it myself), that since Lord Cairn's Act was | 
passed only fourteen cases were to be found in the books in which damages in 
lieu of an injunction have, against the will of the plaintiff, been awarded, and 
it was said that all these are cases in which mandatory injunctions were sought. 
The one case which I have found in which damages were given instead of * 


| Golem v. Schweppes, Ld, 
? Per Farwell, J., in Burrows v. Lang (1901), 
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5* At p. 339. : 
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prohibitory injunction is Holland v. Worley. before Pearson, J., a de 
which has been doubted. 

>. | > — - B 

An easement of light isa legal right. The remedy in equity by way o 

injunction is a remedy in and of that legal right. The Court has affirmed 








and over again that the jurisdiction to give damages where it exists is not so — 


= 
— 


to be used as in fact to enable the defendant to purchase from the plaint 
against his will his legal right to the easement. JDenf v. Auction Mart CoS 
quon depono Éeney abide — — —— 
The jurisdiction to award damages instead of an injonction, even though 
it exists, in cases of continuing actionable nuisances, ought not to be exercised 
in soch cases exceot under very exceptional circumstances. 

“If the injury be trivial and the damages would be measured by à very 
small sum, say £29," or £5 or £6,* the Court may where there is jurisdiction 
give damages instead of an injunction. 

“Bat except in such cases the owner of the legal right is entitled to the 
injonction, which is but the equitable remedy to perfect his right." 


- — — 
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(Q9) 3$ Ch LD. STS And xe further C. (1895) 1 Ch., i67, 516; Martin v. Pra 
Sheiir v. Oty ef Londen Electric Lighting €». (1894) 1 Ch., 276, 585; Home and Colonia 
(18995). 1 Ch. at pp. 311, 315. Stores v. Colls (1902), 1 Ch., 202, 309. 
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ABAN I N MEN T—( See Extinction of Easements). 


ARATEMENT OF DISTURBANCE OF EASEMENTS— 
abatement by injured party on another's land, 505. 
not favoured in England, 505. 
recognised in India outside I. E. Act, 505. 
rejected by I. E. Act, 595. 
by injured party on bis own land, 505. 
demand previous to abatement, when necessary. 596. 
unnecessary, 506. 
must be effected with reasonable care, 506. 


ABATEMENT OF PRIVATE NUISANCE, 205, 505, 506. 


ABATEMENT OF PUBLIC NUISANCE, See Appendix XII, Case No. (5). 


ACCESSORY EASEMENTS— 

damage caused by exercise of, must be repaired by dominant owner, 448. 

disturbance of, 503. 

exercise of, must be reasonable, 448. 

extinction of, 497. 

instances of, 22, 281, 446, 415. 

in connection with mining rights, 23, 281, 282, 446. 
right of fishery, 4145. 
rights of support, 446. 
rights in water, 446, 447. 
rights of way, 22, 446, 448. 


ACQUIESCENCE—(S¢ee Interruption, Prescription). 
I. In relation to easements — 
A. of dominant owner— 
prior to acquisition of easement, 368, 369, 370, 386, 398. 
as some members of a particular body not binding on rest, 
370. E 
subsequent to acquisition of easement in disturbance of case- 
ment, 519, 532, 533. 
extinction of easement, 462. 
B. ofservient owner— 
acquisition of easements by operation of doctrine of, 131, 136, 
138, 332 ef seq., 357. 


^ AGENT— 





ACQUIESCENCE (continusd.) 
assignee for value without notice, not bound by, 342. 
with notice, actual constructivo; bound 
by, 342. > 
constructive or imputed grant arises out of, 3372. 
knowledge of servient owner essential to, 333, 357, 364, and 
sea Addenda to footnotes 3, 4, p. 364, 383. (See Enjoyment). 
question whether necessary for whole prescriptive 
period, 385. 
unnecessary under Indian Limitation Act, 391. 
landlord not bound by, acquiescence of tenant, 
341, 369. 
lies at the root of prescription, 131, 136, 357, 383. 
must be in nature of a fraud, 333. 
reversioner, when bound by, 341. 
when not bound by, 341. 
II. In relation to nuisances of injured party, effect of, 169. 


ACQUISITION OF EASEMENTS— 
by acquiescence, 332 et seq. (See Acquiescence). 
creation or transfer, 254. 
estoppel, 319. (See Estoppel). 
express grant, 254, 263 ef seq. and see Addendum to p. 254. (See Express 
Grant). 
implied grant, 254, 263, 265 et seq. (See Implied Grant). 
presumed grant, 269, 279 et seq. (See Necessity, Presumed Grant, 
Qnasi Easements). 
prescription, 345 ef seg. 377. (See Prescription, Prescriptive Rights). 
statute, 342. (See Statute). 
under Indian Easements Act, by long enjoyment, 402. 
Indian Limitation Act, by long enjoyment, 386. (See Indian 
Limitation Act, XV of 1877). 


ACT—(See Statute). 
ACTION —(See Suit). 


ACT OF GOD— 
how far a defence to action for damage, 210, 211. 


ADEQUATE RELIEF— 
definition of, 518. 
meaning of, in s. 54 of Specific Relief Act, 526, 537. 


AFFIRMATIVE EASEMENTS, 17— 
acquisjtion of, may be prevented by action for trespass, 120, 395. 
under presumed additional grant, 257. 
cration of, 260. 
instances of, 89, 93, 118. 


Pp 


liability for negligence of, 160. 
AGREEMENT—(See Contract). 
effect of agreement preventing acquisition of easement, 534. _ 











AGREEMENT -icontinued). 
rights enjoyed under, cannot become prescriptive, 365, 366, 387, 402, 
"dendum to p. 366. 
to gragt easement, effect of, if not in writing, but acted on, 41, 264. 


AGRICULTURE --(S2» Irrigation). 


AIR—( See Indian Easements Act, Light, Natural Rights, Pollution, Purity, 
— — Wind). Easement of— 

acquisition of. (See Light). 

common law right, how arising, 71, 72, 73. 

disturbance of, 70, 74, 82, 83. (See Light). 

importance of right in India, 83. 

in what respect co-extensive with easement of light, 73, 74. 

distinguishable from, 74, 82, 83, 84. 
must be acquired in respect of definite aperture or through definite 
channel, 69, 74, 75, 77. 
nature of, 69 sf se. 
user, actual, of dominant tenement, not essential to acquisition of, 79, 288. 
future and possible, how a test of extent of acquired right, 80, 
addendum to footnote 1, p. S3, App. XII, Cases Nos. (2), (3). 

natural right to, 215. 


pollution of, SS, 166, 217, 207, 528. 
purity of, natural right to, 88, 216. 
south breeze, no prescritive right to, 75, 204, 362. 
ventilation, easement of air for purpcses of, 73, 77, 88. 
AJMERE LAND AND REVENUE REGULATION, II OF 18577 — 
s. 3, easement created by, in favour of Government, 343. 
ALLUVION — 
increase of dominant tenement by, effect of, 416. 
restoration of dominant or servient tenement by, within twenty year 
after complete destruction, effect of, 497. 
ALTERATION OF DOMINANT TENEMENT— 
as causing forfeiture of easement, 480"st seq. 
constitating excessive user of easement, 410 st seq. 
shewing intention to abandon easement, 463 ef seq. 
effect of, on right of way. 409, 435. 
restoration, after alteration, effect of, 472, 493. 
AMERICAN LAW— 
in relation to extraordinary use of water, 230. 
ANCIENT LIGHTS— 
what are, 74. 


ANGLE OF FORTY-FIVE DEGREES— 
not a positive rule of law, 538. = 


sometimes a consideration in determining questions of obstruction of light, 


538, 539. 
ANGLO-INDIAN LAW — 43. 


APERTU RE—See Air, Light, Window. 
$ — tn order thet satus ai D FRA CE 
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APPARENT AND CONTINUOUS EASEMENTS—(See Quasi-Easements). 
acquisition of, by presumption of law, 289, 235 ef seq., 992, 290, 302. 
difference between, and discontinuous easements in method of 'Acqunisi- 

tion, 269, 372. ^ e 

APPARENT AND NON-APPARENT EASEMENTS-—1*^». 


APPURTENANCES— 
effect of, in deed, 271, 272, 275. 
pass with land, 49, 273. 


APPURTENANT — 

customary rights in s. 2, cl. (b) of Indian Easements Act, are rights anap- 

purtenant, 179. 

easement is right appurtenant, 3, 11, 57, 193. 

profit à prendre is profit appurtenant, 4. 

profit à prendre in gross js profit unappurtenant, 201. 

right in gross is right unappurtenant, 11, 293. 

words ‘“‘appurtenant and belonging,” effect of, in a deed, 270. 
ARTIFICIAL DISCHARGE—104, 113, 114, 238. (See Water). 
ARTIFICIAL STREAM —(See Riparian Proprietors, Water). 

definition of, 230. 

easements in, 9S a? saq., 991 af sêg., Addenda to pp. 93, 102, 103, 293. 


flowing into natural stream becomes natural, 222. 
stream partly artificial, partly natural, 220. 


ASSAM — 
present law in force in, relating to easements, 54. 
ASSIGNMENT— 
of land, includes easements annexed thereto, 49, 254. 
portion of land, effect of, 417. 
property affected by mere license, effect of, 557, 563. 


ASSIGN EE— 
for value with notice, bound by acquiescence of grantor, 342. 
special covenant attaching to land, 17, 263. 
without notice not bound by acquiescence of grantor, 342. 
special covenant attaching to land, 16, 17. 
with or without notice bound by easements passing with the 
land, 17. 
of property affected by mere license, not bound by license, 557. 


BEAMS- 
right to nail, to a neighbour's wall, an easement, 192. 


BED OF RIVER— 

soil of, to whom belongs, 185, 223. 
BENEF.CIAL ENJOYMENT— 

meaning of, in explanation to s. 4 of I. E. Act, 9, 10. 
SENGAL— 

present law in force in, relating to easements, 50. 


BENGAL IRRIGATION ACT, III (B.C.) or 1876— 
compensation under, for disturbance of rights in water, 485. _ 











C ONE 


BENGAL TENANCY ACT— 

extinction of easements under, 457. 
BOAT-(See Rainy Season, User, Way). 

right o£ way by, 91, YS, 186, 391, 396, 442, 453. 
BOMBA Y — 

present law in force in, relating to easements, 51. 
BOMBAY REGULATION, V oF 1527, 356. 

repealed by Indian Limitation Act, LX of 1871, 387. 
BRANCHES—(S¢ee Projecting Branches). 
BREEZE—(See South Breeze). 


BRITISH INDIA — 
present law in force in, relating to easements, 50. 
BUILDING —(S«» Negligence, Support). 
obligation of owner of building adjoining, 152 et seq. 
land adjoining, 152 ef seq. 
in building operations, 247. 
support for, by adjacent and subjacent land, 122 e£ seq., 143. 
easement to withdraw, 150. 
extent of, 145. 
extraordinary support, 143. 
neglizence in withdrawal of, 152 ef seq. 
by buildings, 146, 
BUND- 
right to keep at a particular height, an easement, see Addendum to p. 193. 
BURDEN OF PROOF— 


abandonment of easement in regard to, when thrown on dominant owner 
470. ; 


in relation to easements, 94, 504. 
natural rights, 214. 


BU RIA L—(See Custom.) 
right to bury dead in another's land, 178, 183, 192. 


BU RMA— 
present law in force in, relating to easements, 54. 
Burma generally, 56. 
Lower Burma, 55. 
Upper Burma, 55. 
CANAL ACTS— 


easements created by, 344. 
CENTRAL PROVINCES AND COORG— 
present law in force in, relating to easements, 53. 
CENTRAL PROVINCES LAND REVENUE ACT, 


Lu 





XVIII or 1881— 


easement created by, in favour of Government, 344. f 
CESSATION OF ENJOYMENT—(See Extinction of Easements, Interrap- _ 





after acquisition of easement, effect of, 462, 463, 467 


~ before acquisition of easement, effect of, 369, 388. - | — 
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( 623 ) 
~ ? : * 
CONTRACTOR — vw 
liability cf employer for negligence of, 160. | 
CONYVEYANCE-- : 
of Ia nd pesses casemen t« annexed thereto, 49, 264. E 
CORPORATION — M... a 
" injunction directed to, on whom binding. 521. £ 
COURT OF CHANCERY — : 
jurisdiction of, 40, 522. — 
prior to Lord Cairns’ Act, 40, 41, 522. — 
subsequent to Lord Cairns" Act, 41, 523. "init 


COVEN ANT—( See Contract). 
for quiet enjoyment, effect of, 262. 
negative, presumption of, 3S7. 
special right created by, effect of, I6, 962, 263, 533, 534. 
enforceable, I6, 17, 962, 363, 533, 534. 


when may operate as a grant, 260. 


CRIMINAL PROCEDURE CODE— | 
powers of Magistrates ander, in disputes concerning easements, 49, App. TX. 
CROWN —( Ser Goveramen?). 
CULTIVATION —(See Irrigation). 
CUSTOM — 
cannot override legislative enactment, 17%. > 
difference between, and easement, J4, and see Addenda to p. 34, footnote 
3, and to p. 177. 


difference between, and prescription, 177. — 
must be reasonable aud certain, 177. — 








no period prescribed by legislature for establishment of local custom, ww — 
pleading of, 1*3. . ae 3 è 
proof of, 178. E 
CUSTOMARY EASEMENTS, 33, 35, 176, and see Addenda to p. 35 and to = 
footnote l, p. 176. (See Custom). | | — 
instances of, 34, 35, 178, 179, and see Addendum to p. 35. E T 
CUSTOMARY RIGHTS, 179. | 




















DAMAGE — (See Natural Rights, Negligence). um E 
actionable. what is, 212, 244, 501, 531. [ON ONE 
presemed from invasion of legal right, 213, 244, BN. 2 OS 

how to be estimated when arising from acts of several persons, MQ — 5 — 
reasonable probability of, must be shewn in proceedings to restrain 
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DAMAG ES—(confinued). 
when not granted in lieu of injanctiOn, 165, 523, 527, 531 
Addendum to footnote 3, p. 531, App. Xar, Case 
, No. (9). 
" when zranted together with injunction, 523, 529. 
hxc where there has been delay, damages not necessarily witha — 
= held, 533. 
. effect of damages, if granted, 533. - 
foe Ferocation of license contrary to express or implied contract, 548, 565, 





: 566. 
DAMNUM ABSQUE INJURIA— 

not actionable, 105, 109, 153, 212. 

DELAY—(S» Laches). 
when delay in taking proceedings a bar to equitable relief, 519, 530, 532, 533. 

not of itself a bar, 519, 532. 

when delay not necessarily a bar to damages, 533. 
whether there has or has not been delay, a question of fact, 519, 551. 


DEROGATE FROM HIS GRANT — 
grantor cannot, 262, 287, 289, 298, 313, 317. 
limitations of rule, 260, addenda to p. 260, App. XII, Case No. (7). 
DESTINATION DU PERE DE FAMILLE, 302, 311, 322. 
DEVIATION—(See Highway, Way). 


DEVISE—i Se Conveyance, Construction of Deeds, Grant, Implied Grant). 
same rules apply to construction of, as to deeds, 26S. 


DILU VION — 
diminution of dominant tenement by, effect of, 416. 
DIRECTION —(See Highway, Necessity, Way). 


DISCH ARG E—(See Artificial Discharge, Drainage). 
right to discharge water upon adjoining land, 104, 113, 114, 23s. 
DISCONTINUOUS EASEMENTS, 17, 18, 19. 
acquisition of, by grant, 269, 299, 302, Addendum to footnote 2, p. 277. 
difference between, and apparent and continuous easements in mode of, 
acquisition, 269, 302. 


DISPOSITION — 
of the owner of two tenements, 145, 145, 149, 280, 284, 285, 302, 303. 
DISTURBANCE OF EASEMENTS-—(5S2» Abatement, Compensation, Damage), 
Damages, Indian Easements Act, 
Injunction, Parties to Suit, Specific — 
Relief Act, Suit). — 
acquiescence in, effect of, 519, 532, 533. 
collective acts of several persons, effect of, 503. 
continuing de dis in diem, etfect of, 396, 539, 510. 
landlord of servient tenement, when not liable for, 511. 
= limitation of suits for, under Act IX of 1571, 46, 391. 
XV of 1877, 47, 394, 539, 540. 
remedy — by act of injured party, 505. 
- emit, 506, 511, 512, 516 et seq. 
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DISTURBANCE OF EASEMENTS—(continued). 

remedy for disturbance of inchoate right against trespasser, 512. 

request 87 remove, when to be made, 511. 

responsibility for, and power to abate, essential to liability for, 511. 

threatened disturbance, when may be restrained, 525. 

A damages may be given for, in Jndia, 529. 2i 

k whether damages may be given for, in England, 
529 ; Addendum to footnote 3, p. 529 ; App. XII, 
Case No. (9). - 

what constitutes a disturbance, 501, 534. 


DISTURBANCE OF NATURAL KIGHTS—212, 244. (See Nuisance.) 
recurring acts of disturbance, 214, 215. 
practice, 214. 


DOMINANT HERITAGE—\(See Dominant Tenement.) 


DOMINANT OWNER— 

acqniescence of. (See Acqniescence.) 

cannot use easement for purpose disconnected with dominant tenement, 
58, 406. 

liability of, in connection with use and preservation of easement, 119. 

for damage arising from want of repair, 450. 

may alter mode and place of enjoyment provided new burthen not imposed 
on servient tenement, 40. 

must exercise right in mode least onerous to servient owner, 407. 

not entitled to whole width of road, unless necessary for purposes of ease- 
ment, 441. 

suit by, 506. 


DOMINANT TENEMENT—4, 8. (See Alteration of Dominant Tenement, 
Quasi-Dominant Tenement.) 
alteration of, effect of, 410, 463, 480. 
conveyance of, passes easements annexed thereto, 49, 254. 
destruction of, extinguishes easement, 496. x 
dominant and servient tenements must belong to different persons, 58. 
easement cannot be dissociated from, 55, 406. 
must be beneficial to, 59. 
increase or diminution of, by alluvion or diluvion, effect of, 416. 
partition of, effect of, 117, and see Addendum to p. 417. 
rebuilding of, on same site within twenty years, effect of, 497. 


restoration of, by alluvion within twenty years after complete destruction, 
effect of, 497. 


je d DRAINAG E—(See Northern India Canal and Drainage Act, Water. 
zt easement of, 104, 23%. 
sagt natural right of, 104, 238. s 
EASEMENTS— . e 
accessory easements, 22, 446. (See Accessory Easements.) 
acquisition of, 14, 251, 345. 
by acquiescence, 332 ef seq. (See Acqniescence.) 

estoppel, 319. (See Estoppel.) 

express grant, 254, 263 et seg. (See Express Grant.) 
acquisition Of. 


pr E. 40 











EASEMENTS- (continued). s s 


e 


by implied grant, 254, 263, 265 e seg. (See Implied Grant.) 
prescription, 345. (See Prescription.) 
presumed grant, 269, 279 ef seg. (See —— Presumed : 
Grant, Quasi- Easements) - 
e virtue of legislative enactment, 342. (See Statute.) 
under Indian Easements Act, 402. (See Indian Easements Act.) 
Limitation Act, 386 ef seg. (See Iudian Limita- 
tion Act.) 
against whom prescriptive easements may be acquired, 377, 378. 
by whom prescriptiv e easements may be acquired, 377, 375. PS 
British India, law in, relating to, 50. ; 
geographical divisions, 50. (See Assam, Rengal, Bombay, 
Burma, Central Provinces and Coorg, Madras, N. W. P. 
and Oudh, Punjab.) 
mofussil, 43. 
Presidency-towns, 44. 
characteristic features of, 3, 57 «f seq. 
claim by virtue of, inconsistent with claim by virtue of ownership, 59, 513. 
definitions of, 8, 9, 12. 
difference between, and license, 39, 543, 550. idi 
rights in zross, 6, 11, 12, 193. 
disturbance of, 499. (See Disturbance of Easements.) - 
divisible into— 
afirmative and negative, 17. 
apparent and non-apparent, 19. 
continuous and discontinuous, 19. 
permanent and limited, 20. 
duration of easements, 20, 254, 260. 
easements of necessity, 495. 
quasi-easements, 254, 260. 
extent and mode of enjoyment of, 40c. 
created by deed of grant, 419. 
of necessity, 420. 
prescriptive, 421. 
quasi-easements, 420. E 
extinction of. (See Extinction of Easements.) Eu. 
by express release, 456. Ne 
presumed release, 459. ——— 
forfeiture, 479. — m 
miscellaneous methods, 494. a — 
Government, easement may be acquired against, 103. — E 
history of, 36. [See Anglo-Indian Law, English Law, Indian Law, Romances 


Law.) — EV Y 
inchoate, unknown to the law, 369, and see App. XII, Case No. (1). * E 
limitation of suits for declaration of, 46, 47, 394. —— D 












disturbance of, 46, 47, 494, 539, 510. | 
limited, how an easement may be, 262. eM 


natare of, 2, 12, 65. E 
need not be reasonable, if not a customary right, 34, and see Adde n da te 


footnote 3, p. 34, and p- 177. — ^1 





EASEMENTS- (continued). 


no new kind cf, 15. 
obligations connected with nse and preservation of, 449 e£ seq. 
pleading of, 5342. (See Pleading of Easements.) 
profits à prendre, analogy between, and, 5. 

distinction between, and, 4, 8. 
proof of, 513. 
repealed Indian enactments relating to, 45. 
rights capable of restriction by, 12. (See Natural Rights.) 
servient owner not entitled to require continuance of, 60, 95, 114, 456, 498. 
subordinate, 21, 369. (See Subordinate Easements.) 
suspension of, 459,497. (See Suspension of Easements.) 
unrepealed Indian enactments relating to, 48. 


EASEMENT IN GROSS— 


no such thing as, 11. 


EAVESDROPPING —413. 
ENGLISH LAW—39. 


ENGLISH PRESCRIPTION ACT— 


aim and object of, 355. 
claims against Crown, 400. 
enjoyment under, requisites of, 370, 375, 376, 377. 
estates for life or for term of more than three years excluded in computa- 
tion of prescribed period of enjoyment, 369, 378, 401. 
interruption under, 368. 
is an act of procedure, 357. 
prescription is not abolished by, 356. 
juris positici under, 357. 
provides a simpler method of acquiring easements, 356, 389. 


ENJOYMENT (S28 Cessation of Enjoyment, English Prescription Act, Indian 


y, 


must be definite, 109, 132, 367. 


Easements Act, Indian Limitation Acts, Interruption, Non- 
user, Prescription, User.) | - 
cessation of, effect of — 
in case of continuous easements, 368, 370. 
discontinuous easements, 368, 370, 383, 390. 
Addendum to p. 374. 
character of, in India, prior to Indian Limitation Act, IX of 1871, 382. 
à under Indian Easements Act, 402. i 
Limitation Acts, 350. 
computation of prescribed period of, under English Prescription Act, 375. 
Indian Easements Act, 397; 
Limitation Act, 393. 


physically capable of interruption, 109, 132, 267. 
requisites of valid— 
à nee ri, 136, 138, 359, 360. 
5 nee clam, 109, 132, 134, 136, 138, 139, 146, 359, 361. 
nee precario, 136, 138, 148, 359, 365, 375, Addendum to 
— * p. 366, App. XII, Case No. (8). 








ENJOYMENT-—(continued). 
length of, required for acquisition of easement 
at C'ommon Law, 142, 143, 352. 
by English Prescription Act, 355. (See Bnglish Pre- 


scription Act.) 
in India before Act IX of 1871, 381. 
by Indian Easements Act, 402. (See Indian 
Easements Act.) 
by Indian Limitation Act, XV of 1877, 387. 
(See Indian Limitation Acta.) 


EQUITABLE ptm a meg 
effect of, 41. 


ESTOPPEL— 
acquisition of easements by, 131, 319, 326. 
when interest subsequently acquired by grantor, 261 


EVIDENCE.—(See Proof.) 
EXCAVATED LAND— 
easement of support, by adjacent land, 121, 122. 


EXPRESS GRANT—(See Contract.) 
acquisition of easements by, 254, 263 at seq., and see Addendum to p- 254 
express 


definition of, 263. 
distinction between express grant during grantor's interest and 


grant for a particular term, 260. 
question whether express grant should be in writing, 14, 263 
in England, 24. 


in Laidia, 14, 254. 


EXPRESS RELEASE— 
extinction of easements by, 456, 157 


EXTINCTION OF EASEMENTS— 
I—By EXPRESS RELEASE. 

by dominant owner, 456. 

dominant co-owner, 457. 


P legislative enactment, 457. 
servient tenement, as to part of, 457. 


whether writing necessary in India, 456. 












Ii—By PRESUMED RELEASE. 
A. Extinction by unity of absolute.ownership, 459 «f seq. 
no revival after extinction, 159. 
the two estates must be equally “ great, bigh, and p 
durable," 459. 
B. Extinction through authorised act of servient owner, à 


et seq. 
acquiescence, stronger case of, required at hearing th 
interlocutory application, 462. 
license may be express or presumed, 461. : 


C. Extinction by abandonment. | 
(1) of affirmative easements, 473 e£ se& . 





i CIE] 
EXTINCTION OF EASEMENTS — (continued). 
C. Extinction by abandonment—(continued.) 
on burthen of proof when thrown on dominant owner, 
470. 
— non-user accompanied by other circumstances 


shewing intention to abandon, 473. 
caused by cis major, effect of, 477. 
coupled with disclaimer, 473. 
except ander Indian Easements Act, only evidence 
of abandonment, 473. 
how far material, 473. 
(2) of negative easements, 163 «t seq. 
(a) easements of light, 463. 
permanent alteration of dominant tene- 
ment, 463. 
pulling down dominant tenement with in- 
tention to restore building and old 
windows, 468. 
real question whether there has been inten- 
tion to abandon, 467. 
No revival after abandonment, 472. 
D. Extinction by forfeiture, 479 e£ seq. 
additional oser. 
(1) excessive user when separable from rightful user, 
effect of, 479. 
(2) permanent alteration of dominant tenement, 480. 
easement lost through forfeiture cannot be re- 
quired by restoring dominant tenement to 
original condition, 493. 


III —Bv VARIOUS OTHER METHOD. 
by destruction of either tenement, 496. 
dissolution of right of servient owner, 494. 
easement ceasing to be beneficial, 196. 
permanent alteration of servient tenement through superior 

force, 49%. 
revocation, 495. 
FEN DER— 
right to retain in its position a fender or hatch for keeping stream in æ 
particular course, an easement, 192. 
right of servient owner in case of unlawful user, 412. 


FERRY — 
right to carry on private ferry and levy tolls, an easement, 192. » 


FESTIVAL — 
right of Hindus to celebrate the Holi, on another's land, 183. 





I—!n England. 189. 


" private rights, 184, 185, 189, 546, 549, and see Addenda to footnotes 


3 6, 7. 8, p. 199. 
. public rights, 190. 











FISHERY —|-onmfinweit. 
EIl—In India, 184. 
A. Private rights im private waters, ISi. (See Jalka¥.j 
















opposite owners, rights of, 155. — 
presumption of ownership in soil of non-navigable rivers, 188 m 
public cannot acquire, 185. D 
B. Private rights in public waters, 186 (See Jalkar.) 
C. Public rights in public waters, 1S9. 
FLATS— 
right of support for, on division of building into, 145, 398. 
FLOODSs-— 
right of riparian proprietors to protect their lands from, 235, 239, and 
see Addendum to foot note 3, p. 235. 
FLUMEN —113. 114. 
FPORESHORE—( Se Sea.) 
POU LING— See Polution.) 
FOUNDATIONS—(See Building, Support.) 
FRAUD— 


acquiescence in the nature of, 333. 
how constituted, IIN 


FRENCH LAW, 17, 225, m. 
FRUIT TREES — 

right to nail, to a neighbour's wall, an easement, 192. 
FUNERAL OBSEQUIES, IS. (See Vurial.) 


GATEWAY — 
right of way throagh, 429. 
GENERAL CLAUSES ACT, I OF 13555 — 
po definition of easemects contained in, 11. 














prescription, 163, 179, 399. — 
under Indian Limitation Act, XV of 1877, 399. B 
> question whether Act applies to claims against, 3 
. presumption of dedication against, 195, 
remedy for distarbance of easement against, 504. 
GRANT- {>+ Constructive Grant, Express Grant, Implied € 
Presemed Grant.) 
additional, presumption of, 237. 
construction of, 260, 265, 269, 419, 426, 432, and ses Addendum t 
2, p. 419. 











GRANT —(continued). 
grantor may not derogate from his own, 262, 237, 239, 295, 305, 313, 317. 
unceetfiín, rule as to construction of, as against grantor, 275. 
void, if at variance with legislative enactment or otherwise illegal, 261. and 
see Addendum to, 261. 
when may be partly valid, 261. 
when oral, question of fact whether easement or license created, 265. 
GROSS —( See Profits à prendre in Gross, Rights in Gross.) 


HAUT—(Market). 
right to hold, on another's land, an easement, 192. 
HIGHW A Y — 
access to, from adjoining land, right of, 200, 443. 
acquisition of, 33, 196, 198. 
by dedication, 33, 193, 197, 198, Addenda to footnotes 
4, 5, 6, p. 196. 
Statute, 198. 
deviation from, right of, 199. 
direction of, 199. 
distinguishable from easement acquired by portion of public, 33, 197. 
disturbance of, 199, Addendum to footnote 6, p. 199, App. XII, Case No. (5) 
diversion of, etfect of, 200. 
encroachment on, Addendum to p. 199. 


extent and mode of — of, 32, 195, 199, — Addenda to 
footnotes 1, 2 to p. 199. 


effect of ainat out adjacent land for private irito. Addendum 
to footnote 1, p. 199. 
extinction of, 200. 
is not an easement but a right in gross, 32, 195. 
may be either road or river, 195, 201. (See RIVER.) 
not within Indian Easements Act, 194. 
Limitation Act, 194. 
obstruction of. 
remedies for, 199, Addendum to footnote 6, p. 199, App. XII, 
Case No. (5). 
pleading of, 92, 115. 
presumption as to ownership of soil of, 32, 197, and see Addenda to foot- 
note 8S, p. 197, footnotes 1, 3, p. 198. 
rebuttable, 198, 4ddendum to footnote 3, p. 198. 
repair of, X0, Addendum to footnote 3, p. 200. 
right to discharge water from, on to adjoining land, how acquirable, 
Addendum to footnote 4, p. 195. 
HINDU LAW, 42, 70. c 
easements of lizht and air known to, 70. 


e 
HOUSE—(See Building, Negligence, Support.) 
IMPLIED GRANT— ý 
by deed or will, 268. | * 
, construction of, 265, 277, Addendum to footnote 2, p. 277. AP, 
whether entire interest in land conveyed or casement, 277. de. 


definition of, 263, 265. M 








I WEN J 


IMPLIED GRANT —(comtiened)._ . 
@istinction between, and presemed grant, 279, 
me special words necessary for, 2. 
question of, how determined, IR. 
wrerance of tenements, IDNA 
seach right of easement as grantor then has passes under. 











INCONSISTENT FASEMENTS— 
cannot co-exit, 21. 


INCORFOREAL RIGHT — 
easement ix, 64. 


INCREASE— 
ne easement against increase of light. S7. 
ef berthen may not be imposed on servient tenement by dominant owner, - 
144, q4UO0 ef seg. 479 of tg. 
third party, 115. 


INDIAN BASEMENTS ACT — 
abatememt, remedy of, rejected by, 505. 
compen=ation ender. (Se Compensation.) 
damages under, 334, 535. 
difference between fifth para. of s 15 and provision in section, IV of 
English Prescription Act, 395. ! 
disturbance of easements under, 502, 503, 506, 509, 514, 534, 535. : 
enjoyment under, 402. 
competation of period of, 393, t02 — 
estates for life or for term of more than three years exclnded in computation - > 
of prescribed period of enjoyment, 395, 402. 
effect of provision, 379. 
extent of easement of light and air under, 78, 79, 414. 
extinction of easements under. 
extinction of continuous easement after fixed period of, non-user, 462, 472. EM 
discontinuous easement, 462, 477. Nc 
Government, acquisition of casement against, under, 399, 402, 403. -y "PME 
injunction under, 535. p 
lieenses onder, 30, 31, 543, 548, 550, 552, 553, 554, 556, 557, 562, 553, 564, x55. 
of other methods of acquiring easement, 403, EU 
of dominant tenement under, effect of, 419. 




























portion of s. Jand whole of ss. 26 and 27 of Indian Limit 
of 1877, 45, 402. 
rights in gros excluded by, 194, 201. 

statutory title under, most be acquired in soit, 403. 
INDIAN LAW, 42. E 








INDIAN LIMITATION ACTS— 
Act XIV of 1859, 45, 351. 
" * repealed by Act IX of 1871, 45. 
Act IX of 1871, 45, 46, 337, 388, 390, 394, 395, 400, 401. 
repealed by Act XV of 13577, 45, 387. 
"Arct XV of 1877, 
character of, remedial not prohibitory, 48, 400. 
difference between fourth para. of s. 23 and provision in s. IV of 
English Prescription Act, 3&3. 
distinction between acquisition of easements by prescription and 
under the Act, 391. 
enjoyment uncer, 
meaning of, in s. 26 read with ill. (5), 396, and se» Addendum 
to footnote I, p. 398. 
requisites of, 357, 383, 339, 390, 391, 393, 393, 396, and sse 
Addenda to p. 391, and footnote 1, p. 398. 
estates for life or for term of more than three years excluded 
in computation of prescribed period of enjoyment, 378, 
402. 
effect of provision, 379. 
fishery, private rights of, or jalkar, are easement within, ISk. 
interpretation of ** easement” by, 9, 337. 
profits à prendre are included in easements, 6. 
profits à prendre in gross are within, 2)1. 
rights in gross, except profitis à prendre in gross ar 
not within, 194, 201. 
interruption under, 386, 388, 393, 39x, 
is not an act of prescription, 391, 401. 
limitation of «suit« onder, 47, 394, 395, 539, 510, 
local extent of, as regards easements, 49. a 
object of, 47, 400, 401. 
pleading under, 513. 


INDIAN REGISTRATION ACT, III OF 1877— 
applies to easements, 254. 
license coupled with a grant of immoveable property, 553. 


IN GROSS—(See Profits à Prendre in Gross, Rights in Gross). 


INJUNCTION—(See Civil Procedure Code, Indian Easements Act, Natural 
Rights, Nuisance, Specific Relief Act). 
Classification of. 
I— Mandatory. —— 
extent of, 531, 538. 
is granted to compel performance of certain acts enfor:*able 
by the Court, 525. — 
may be granted together with damages, 523, 529. 
perpetual injunction, 531. 








suspension of, 170, 171. 
when discretionary, 527, 528. 
. when granted on motion, 521, 522. 








) 










when granted at the hearing, 523, 524, 595, 527, 523, 530, ar 
Addendum to footnote 3, p. 531, — Cue — 7 














No. (9. 
mot granted at the hearing, 525, 536, 597, "Bes, sm 53, 
535, 537. ^ 
I1 — Perpetual. 
is granted to restrain assertion of a right or commission of an 
act threatened or intended, 525, 528, App. XII, Cust Ne. C ‘ 
may be granted together with damages, 522 En 
mandatory injunction, 531. — 
e MA ae XH, Cus «^ — 
~ FA 
when not granted, 526, 538, 532, 533, 535, 537. M 
when may be postponed on undertaking by defeadant, 539. Msn 
HI—Temporary. 
compensation when awarded to defendant for issue of, 521. 
de&nition of, 517. 
discharge of, 521. ; 


function of Court in regard to, 51S. 
interim order, when granted, 520. 
practice, 519, 520. 
regulated by Civil Procedure Code, 517. 
eseally granted on notice, 52). | 
when granted, 518. 7 
upon terms, 519. t A 
may be mandatory, 52 . — 
mot granted, 518. 
upon terme, 590. 
penalty for breach of, 533. 
INJURIA — 
actionable with or without actual damage, 212. 
IN REM— 
easement is a right, 63. 
INTEREST IN LAND — 
easement is not an, 5, 64. 


INTERFERENCE se» Distarbance). 


INTERRUPTION —( See English Prescription Act, Enjoyment, Indian 
tion Act.! 


absence of, essential to valid enjoyment, 362, 335, 368, 375. 333. 























M anii utur uxplreiiun qi — — 
qa prior to Indian Limitation Act, 386. | 
capability of, essential to valid enjoyment, 38, 307, —— 
cemation of enjoyment by, 368. 
um C ene Act, 368, 
— ndm AMA, YU 















IRRIGATION — 
easements in India connected with, 95, 99, 104, 412, 547, Addenda to s 
"pP. 102, 293, 391, 39s. j 
natgraj rights connected with, 211, 212, 226, 227, 229, 232, 233. 


J&LKAR—(See Fishery). e 
in private waters, 184, 155, 186. 
may be either easements or rights in gross, 186. 
in public waters, 186, 157, 188. 
acquisition of, 186, 137, 188. 
JOINDER OF PARTIES —(See Negligence, Parties). 


JUDICATURE ACT— 41. | 





KNOWLEDGE —( Sve Acquiescence). 


KUMNKI RIGHT— 
in South Canara, not an easement, 29b. 








LACHES— 
on part of dominant owner in suing for distarbance of casement, 519, 550, 
532, 533. 
servient owner in interrupting the growing rizht, 14! . 353. 
L AKE-— . 


rights of riparian proprietors in, 236. 


LAN D—({See Property, sic utera tuo ut alienum non lasdas). 
easement must be annexed to, 3, 8. | x 
is not an interest in, 5, 64. | 

meaning of, in explanation to s. 4 of 
I. E. Act, 9. t 
rights in gross are unattached to, 11, 12. | We: 
unknown and unusual easement cannot be made appurtenant to, 15. 


LAND ACQUISITION ACT, I OF 1894—5). — 





LAND ACQUISITION ACT (MINES) XVIII OF 1885. ER = : 
easement created by, in favour of individuals, 343. E — 
es LANDLORD {Səs Tenant). i 3 | = 2: 
wes power of, to create easement, 258. | en, : 
Ys : tenant’s acquiescence not binding on, 341. à T old MORES is £3 
Lu. when bound as reversioner by his own acquiescence, 341. E WES xí ora 
E when not liable for disturbance of exsement, 511. CAM ve NP E 
— | LEGAL MEMORY —350, 352. 3 i x PUE NECS C 






_ LEGISLATIVE BNAOTISENT (Ss Statute). 
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LICENSE- (continued). 
by whom may be granted, 552. 
characteristics of, when a mere license, 30, 31, 541—544, 5467?« M8, 550, 
555—561. P 
coupled with a grant, 31, 542, 555, 556, 558—561. 3 
consideration paid for a mere license does not make it irrevocable 559, : 
560, 561. $ 
construction of grant, 543 et seq, 551. 
easement not license, 547, 549. 
lease not license, 545. 
license coupled with a grant, 544, 545, 546. 
license coupled with an interest not a lease, 544—546. 
license not a lease, 544, 545. 
license of profit, 516—519. 
mere license, 545, 516, 547. 
definition of, English, 30, 542. 
Indian, 30, 543. 
difference between, and easement, 30, 543, 550. 
duties of licensor, 556, 557. 
exclusive license, 551, 552. 
extinction of, 563. - 
by non-user under I. E. Act, 564, 565. 
revocation express or implied, 563, 564. 
grant of, express, 552. 
implied, 552, 553, 554. 
instances of, when a mere license, 544—547, 560. 
coupled with a grant, 541—546, 548—560. 
obstruction of revocable license by licensor, 563. 
third party, 566. 
irrevocable license by licensor, 567. 
third party, 566, 567. 
registration of, when coupled with a grant, 553. 
effect of non-registration, 553. 
reservation of right to revoke mere license, when necessary, 562. 
revocation of, express, 563. 
implied, 563. E 
revocation of mere license contrary to express or implied contract, 548, 565. — 
paid for, withovt returning money, 559, 560, 561. — 
rigbt of licensee to notice under revocable license, 564. I 
reasonable time for removal of goods on licensor's land, — 



























561. 
when mere license may be irrevocable, 562. 
€ exceptions to rule, 562, 563. 





when must be written, 553. 
^ need not be written, 552. 


- "LICENSEE- (See License). 
LICENSOR— (See License). 





LIGHT—(See Air, Angle of Forty-five degrees, Aperture, Window.) 








LIGHT —(continme.) 
acquisition of. 
"ac by implied covenant, 70, 137, and see Addendum to footnote 1, 
s 74. 
— of the doctrine of acquiescence, 319, 326, 337, 357, 
358. 
presumed grant, 296, 288, 305, 306, 315, 317, 325, 328. 
partition of joint property, 325. 
severance of tenements by single owner, 286, 288, 
305, 306, 315, 317. 325. 
simultaneous conveyances, 329. 
under English Prescription Act, 82, 358, 388, 3S9, 400. 
Indian Easements Act, 395, 402. 
. Limitation Act, 387 
actual user of dominant tenement not essential to acquisition of 
49, 238. " 
aperture must be definite, 69, 74, 75. 
cessation.of enjoyment prior to acquisition of, 368, 370. 
Subsequent to, 463. 
considerations affecting easements of light and air, in England, 83. 
in India, 83. 
contribution to diminution of, will not prevent relief for obstruction, 
539. 
disturbance of, S1, 82, 83, 535. (See Disturbance of Easements). 
in respect of a Church, 87. 
dwelling house, 82. 
place of business, 82. 
limitation of suit for. (See Indiar Limitation Act). 
remedy for, 82, 83. 535—539. (See Damage, Injunction). 
eisement of light and air should be claimed as right to light 
only, 73. 
effect of increasing size of aperture during prescriptive period, 79. 
extent of, 75, 45, 411, and sse Addendum to footnote 1, p. 33 and 
Appendix XII, Cases Nos. (2) and (3) 
future and possible user a test of, 80, Addendum to footnote 1, 
p. 53, and Appendix XII, Cases Nos. (2) and (3) 
novel user lawful, if not excessive, 408. 
obstruction of excessive user by servient owner, 411. 
extinction of. (See Extinction of Easements). 
by abandonment, 463. 


permanent alteration of dominant tenement showing 
intention to abandon, 463. 
pulling down dominant tenement with ir*ention to 
restore building and old windows, effect of, 468. 
by forfeiture, 

additional user, 408, 410, 479, 450. — 

permanent alteration of dominant tenement, 480. 
in leaving none or only small portion of ares — 

of old window, 451 ef seg. 
opening of new windows, 481. | 















LIG HT — | -mfinwei. 
bow co extensive with air. 729. 74. E 
distinguish ble from, 74, S2, S3, 84. — 
ts continuous, 74. 
negative, 74. 
known to ancient common law of England. 70. 
Hindu law, 70. 
Mahommedan law, 70. 
pleaciimg of, 514. (See Pleadings.) 
suspension of. (See Suspension of Fasements.) 
Extraordinary light, S5, and £e App. XIT. 
increased light. ST. 
dominant owner cannot complain of, 87. 
mabural right to light, 215. 
reflected light. S7. 
owner of easement of light cannot complain of, 87. 
not bound to accept, if ancient light 
disturbed, 8S, 


LIMITATION OF SUTTS—(S Indian Limitation Act). s 
LOCAL BOARD—(S Public Body). 
LORD CAIRNS ACT —41, 522. 


LOST GRANT — 
fiction of, 353. 
objection to, 354. 





MADRAS— 
present law in force in, relating to easements, 52, 
MAGISTRATE— T 
powers of, in disputes concerning easements, 50, 93, App. IX, and | 
se Addendum to p. 50. 35 
MAHOMMEDAN LAW —43, 70. 
MANDATORY INJUNCTION —|Se» Injunction}. 
MAKKET — 
right to hold, on another's land, an easement, 192. 
right of way to, acquirable by custom by inhabitants of 
Addendum to p. 3» 


MILL —|5se» Stream, Water). 


alteration of purpose of, 408. 
diverwiom of water to, 95, 96, 221. 
* anderground water from, 105, 110, 237. 








 MINERALS-— (Se Mining Rights, Support.) 
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MINING RIGHTS—(continued). - 
long enjoyment, 151. | 
are easements to let down surface, 150, 
restricting easement of support, 150. 
pe om natural right of support, 150. 
arg profits @ prendre as to getting minerals, 278. 
easements of necessity may arise as incident to grant or reservation of 
minerals, 23, 2581, 447, 448. 
é instances of, 23, 2N1, 447. 
 fiberty to dig for minerals for a particular term is a license coupled with a 
zrant, 545. ; 
right to take all minerals under a man's land is a right to the soil itself, 65. 


MOFUSSIL — 
law of, 43. — 


cr 
'* justice, equity and good conscience," 43. 


MOHURRU M— 
right of Mahommedans to celebrate, on another’s land, 183. 


MORTGAGEE— 
passing of quasi-easements on sale by, 286, footnote 1. 
when bound by acquiescence, 342, footnote 1. 


MORTGAGOR— 
power of, to create easerfients, 258. 


MUNICIPALITY —(Ses Public Body.) 


NATURAL LAKES OR PONDS— 
natural rights in, 236. 


NATURAL RIGHTS— 
are rights ex jure nature, 27, 209. 
in rem, 27. 
distinction between, and easements, 28, 209. 
disturbance of, 166, 212, 217, 218, 242. (See Nuisance.) 
pleadings, 245, 250. 
exist prima facie between landowner and neighbour, 27. 
extent of, 26, 209. 
mode of enjoyment of, 
natural use of land, 209. 
liability for damage arising from negligence in, 209. (See 
Negligence.) : 
non-natural use of land, 210. - 
liability for damage arising from, 210. = 
no liability of damage attributable to ris major, 210, 211. * 
for acts done withont negligence under statute, 211. 
in India, in absence of negligence, for escape of 


water stored on land for purposes of cultivation, 
211, 212. 


* not extinguished by easement, 209, 214. 7 
suspension of , by easement, 26, 209, 215. 


4 
t 
a 


NATURAL *TREAM—(See Riparian Proprietors, River, Water). 


NECESSITY — 


NEGATIVE EASEMENTS- 17. 
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artificial stream flowing into, becomes natural, 222. EX 
definition of, 999. «« 3 E 
easements in, 94, 115, 1165, 117, Addendum to p. 95. 7" CE 


natural rights in, TOS, 719 ef seg. — 
stream partly nataral, partly artificial, how destribed, 29n. 





acquisition of easement of, 
by presumed grant, 269, 290, 28. 
how distinguishable from that of qu 31& 
eatement.of, 23, 94D, and se Addendum to footnote 3, — 4 I, 
Case No. (6). BD - 
necessary wav, 23, 29D, 
other easements of necessity, 23, 281. 
extent and mode of enjoyment of, 25, 41. 
necessity must o measured hy circumstances existing at i 
of grant. 25, $21. 





aser of right limited by actual necessity, 420. d 
extinction of easement of, c -- 

unity of seisin, 460. ^ om 
necessity must be absolute, 24. A— 
only one way of necessity, 25, 424. T d 

mooted, modification of rule in India, 25, 424. Bom ` 





pleading of. 515. B 
rule of express reservation does not apply to, 314, 316, 326. — 
selection of way of, 423.  - Esc 
once ascertained cannot be varied, 421. ES 
tenant may acquire casement of, against landlord, 294. . Jv 


amequisition of, by implied covenant, 71, 73, 137, 260, 287. — — 
emen - oo baa Agent, Puildings, Contractor, Notice, Private 
OffScer, Repair). ON 
joinder of parties in action for, 161. C. 
negligence in dangerous or mischievous use of land, 158, 210, 2 * x 
natural use of land, 153, 209 ef seq. EV 
withdrawal of support, 152 at seg. o 











c: * 
ee — * * 
- — e e. 
"2 ME oes ^ 7 
* 
NUN. ARENT EASEMENTS-17,. 19. " 
*- p 
^ 


(O"Mtect of, when attributable to ris major, 477. ; 
how far an element in the extinction of easements, 467, 4 








^ ^ 
- | - at: GRE) * 


NORTH-WESTERN PROVINCES AND OUDH — 
kg — in force in, relating to easements, o2. 


NOTICE—(See License.) 
actual oe comstructive, will bind assignee with acquiescence of grantor, 342. 


mere existence of windows does not amount to constructive notice, 342. 
question whether obligation to give, in removal of support to buildings 
on private owners, 156 ef seg. 
public officers, 155. 


NUISANCE — (See Abatement, Natural Rights, Public Nuisance.) 


easements in respect of private nuisances, 164. - " 
acquisition of, 164, 165. — — 
instances of, 166. 
no easement in respect of public nuisance, 165. — -— 
public bodies, their duties, liabilities and responsibilities in regard to, 
171 ef seq. 


remedies for private nuisance onlegalised by easement generally, by 
damages or injunction, 168, 169, 170. 
. in case of interference with comfort, 166, 217, 218. 
- injury to healtb, 167. 
property, 167. 
remedies for public nuisance, see Appendix XII, Case No. (5). 
untenable pleas in respect of, 171. 
who are liable for, 171. 


OBLIGATION — 
denoted by term ** servitude," but not by term *'* easement,” 38. 
OCCU PIER — 
-synonymous with owner, 9, 55, 259. 
ONUS OF PROOF-(sSsee Burthen of Proof.) * 
ORAL— 
grant of easement, effect of, 14, 264, 265. —^. 


license, 552, 553. 
. ORIGIN OF EASEMENTS, 37, 39. 
OVERHANGING BRANCHES-—(5Se&e Projecting Branches.) 
OVERHANGING BUILDINGS. (See Projecting Buildings. 


OWNER—(See Dominant Owner, Servient Owner.) 
disposition of the owner of two tenements, 145, 14S, 149, 280, 284, 285, 


3, 303. 
> 

OWNERSHIP-Tsees Property.) - 
PAROL—(See Oral.) ^ 
PARTIES TO SUIT FOR DISTURBANCE OF EASEMENT —(See Plead- 

ings, Suit.) 

who may sue, 506. 

"* may be sued, 509. 
guum of parties defendants, 511. 



































» ` S 
^ 
PARTITIONC- (See Quasi-Easements.) . E 
acquisition of Easements on, 328, 330. a - 
of dominant tenement, effect of, 417, and see Addendum t — 
=” ; 
PASTU RAGE— (0 D — 
easements of, 190. CE * 





acquisition of, 190, 389. 
pasture, what it comprises, 190, | 
„right of pasture in England and other kindred rights, 191. ~ 


| PERCOLATION— — 


no right exists or can be acquired to the flow of — 
236, 237. 


exception where the appropriation or diversion withdraws 
" stream flowing in defined surface channel, 237, 238. 


PERMANENT AND LIMITED EASEMENTS, 20. 


| PERPETUAL INJUNCTION—(See Injunction.) — 
—PEW— P. X EE 
-— o3 to use a particular pew in olitivch, an — 192. 
PLEADINGS— ' ' 67 woo EN 
I— Easements. l e. 


by defendant pleading easement, 512, 514, 515. 
sued for disturbance of easement, 514. m 
plaintiff suing for declaration of easement, 512, 514, 515. 
disturbance of bance thea 514. 
nature of ene d be clearly st 
513. i ; 
Indian Easements Act, pleadings —— 513, 514, 516. 
Limitation Act, pleadings under, 513, 514, 516. 
— light, pleadings in relation to, 514. | 
prescriptive easements, pleading of, 512, 514, 515. 
support, pleadings in relation to, 516. | | 
> title, statement of, should be exact, 513, 516. - 
water, pleadings in relation to, 516. i 


* 








hc 





y, pleadings, in relation to— 
private way, 514. FG 
public way, 515. Pa. 






partly private, public, way, 515. 
private and pi 

e * 99,515. P 

— but the — — if nre éste can be relied'on, ® 

II— Natu I — — 

° plaint tit for declaration of riparian right, 245. —— : ši : 

disturbance of natural right of support, 2 

in water Mo. 









POLLU TION—(See Air, Nuisance, Purity, Water.) 
of air, 88, 166, 217, 297. 
water, 115, 116, 166, 234, 296. 





POLLUTION —(contd.) - — 
rizht.to pollute, an easement, 89, 115, 164, 296. 
acquisition of, 115, 164%, 296, 297. 
* eftent mode of enjoyment of, 116, 425. 
novel user, permissible if not excessive, 409, 





PON D— 
rights of riparian proprietors in, 236. 


PRESCRIPTION —(See Acquiescence, English Prescription Act, — — 
Interruption, Prescriptive Rights.) E 
| cannot run where grant would have been illegal, see Addendum to p- 281, Tra 
definition of, 347. 
xlerivation of, 347. 
prescription in England, 349. «M. m 
under the Common Law, 350. ^. a 
English Prescription Act, 355. | 
prescription in India, 390. s7 


" PRESCRIPTIVE RIGHTS—(See Prescription.) MAC 
against whom may be acquired, 377, 378. - 
» not be acquired, 378. A 
by whom may be acquired, 377. tye 4 
extent and mode of — ——— 424. a 


PRESIDENCY TOWNS— | i 


law of, 44. MN o ut 


- -5 


PRESUMED GRANT, 144, 145, 145, 149, 279 «t seq. 
easement arises under, as incident to grant of dominant tenement, 280. 
how rebutted, 145, 148. | 


PRESUMED RELEASE— 
extinction of easements by, 45*. 


: d 
PRESUMPTION —(S»» Accessory Easements, Necessity, Presumed Grant, 


wy 


> - 


diu? 






















Presumed Release, Quasi- Easement».) a 
against exclusive right of either of — owners to fish g 
" water, 185. 
of additional grant, 2*7. 
damage from invasion of legal right, 213, 244, 502. 
dedication of highway derived from user e, 33, 196. 
extent of private way, 435 s£ se. : 
grant of easement founded on requisite en Pus necessary period, 
71, 95, 101, 125, 124, 130, 137, 1328, . 351, 380. * 
irrebuttable by proof of no arant gt. 133, 141, 142, 354. 
minerals founded on long enjoyment, 151. ^ - 
negative covenant, 297. a. 
ownership of soil of highway, 32, 197. * 
we Ss non-navigable river, 29, 185, 223. bd 
— — private way, 91, 198, 411. 
« -~ pebattable, 198. 


support for gurface in absence of press Sess VA a 
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PRIV ACY—(See Custom, Customary Easements.) . 
in England, no right to, except by covenant, 36. . uS 
India, easement of, recognised, 35, 36, 179, ef seq., and se» Ádflendum 
to p. 35, footnote 5, and p. 3p, footnote 1. 
law in Bengal, 180. 
Bombay, 181. . 
Madras, 181. z 
N:-W. P., 182. 
remedy for invasion of privacy, where no right thereto exists, 182. 


PRIVATE OWNER—(See Negligence, Notice.) ** 

duties and liabilities of, in relation to use of land, 153, 209, et seg. Et - 

and repair of buildings, 152, 153, — 

154, 156, 157, 158, 159, 160. 2 

PRIVATE STREAM—(See Artificial Stream, Natural Stream, Hiver, 
Water.) 


ATE WAY— (See Way.) " | 


PROFITS A PRENDRE— * E" 
analogy between, and easements, 5. i 
distinction between, and easements, 4, 8, 549. 
in England, cannot be claimed by custom, 7, 177, 184. 

India, fusion of, in easements, 6, 184, 337, 550. 
instances of, 4, 278, 546, 548, 549, 550, 555, 556. 
nature of, 4, 549, 555. 
Sbligations connected with use and preservation of, 454. 
origin of term, 42. 


PROFITS IN GROSS—(S¢ee Profits à prendre in gross.) 
PROFITS A PRENDRE IN GROSS, 6, 194, 201. 


PROJECTING BRANCHES, 204, 205, 206, and see Addendum to footnote 2, ; 
p. 205. — 
right to have, overhanging neighbour's land not an easement, 204. E 

PROJECTING BUILDINGS, 113, ?06. 
no prescriptive right to projection for ornamentation, ses Addenda to 

pp. 113, 203. 
PROJECTING ROOTS, 25. 
right to have, penetrating neighbour's soil, not an easement, 205, 206. . 

PROOF —(See Burthen of Proof.) E^ 
of grant of jalkar, or private rights of fishery, in public waters, 187. — 

larger easement than claimed, effect of, 439, 513. 

mere license under s. 52 of I. E. Act, 550. E. 

portion of divisible right, effect of, 513. — 

> smaller easement than claimed, effect of, 513. OW 

. user of no kind of way may raise inference of acquisition of another 

- kind, 435. — 

PROPERTY— (See Land, Sic utere tuo ut alienum non ledas.) 
no property in spring, 7, S. 
light and air, 215. 
























PEF e? 
^ 4. Se 
~~ : "d 


P 





PROPERTY —(contd.) - . 
support of land by land in its natural state is a right of, 121, 245. 
no próperty in water of natural stream, 225, 228. 


PROSPHCT— 
tight of, not an easement. 16, 203, 262, 263, 534. 
from a house, 203. 
to a shop window, 204. 
when enforceable, 16, 262, 533. 


PUBLIC BODY—(See Notice, Public Officer.) 
duties, liabilities, and responsibilities of, in regard to nuisances, 171 ef seq. 
easement, when acquired by, in respect of gradually increasing pollu- 
tion, 116. 
may not interrupt growing easement, when its duties preclude right of 
interruption, see Addendum to p. 72. à 


PUBLIC ENTERTAINMENT— ic f 
license to attend place of, transferable under I. E. Act, 31, 556. — 
right to enter theatre is a license, 545. : 





PUBLIC NUISANCE— 
no easement in respect of, 165. 
remedies for, see Appendix XII, Case No. (5). 


PUBLIC OFFICER —(Se» Notice, Public Body.) 
duties, and liabilities of, in relation to c- «struction and repair of blic 
works, 155, 156. oz 


PUBLIC STREAM —(Se» River-water.) 


PUNJAB-— 
present law in force in, relating to easements, 53. 


PUNJAB LAND REVENUE ACT, XVII OF 1887— x 
easement created by, in favour of Government, 344. 


PURCHASER-—(Ses Assignee.) 


PURITY —( Ses Air, Nuisance, Pollution, Water.) 
of air. | e 
natural right to, 38, 216. 
of water. 
natural right to both in defined and undefined streams and in perco- 
lating water, 106, 115, 240. 
natural and artificial stream, 106, 234. 


QUASI-DOMIN ANT TENEMENT -—-(See Quasi-easements.) 


passing of quoasi-easements not defeated by quasi-domina ter^ment 
being in lease, 305. iz - 


QU ASI- EASEMENTS —(See Qua ieee Pelee in NM a 
- on severance of tenements held in sole ownership, 285 et seq. — MS — 
a 2 ———M e ETE 
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* — 


QU ASI-RASEMEN TS—(eon*td.) 
acquisition of. 


when —— — ten 
to footnote I, p. 394—( Sew rvation.) 
om severance of tenements in joint ownership, 328—-(See Partition.) 
simultaneous conveyances or conveyances made at different times 
. bu part of one transaction, 329 ef seq. 
definition of, 25, 2S4. > 
— between, and easements of necessity, 284, 285, 316. 
merely suspended easements, 254. 


— and mode of enjoyment of, 420, and se» Addendum to footnote 
* €, p. 400. 


QUIET ENJOYMENT — 
effect of covenant for, 262. 


t 







— 305 «t Së., And see Addendum 









RACES— — 
custom to hold, on another's land, not an easement, 34. 


liberty to enter race-course or stand by ticket paid for i$ = mere license 
546—(Ss« License.) — 
RAILWAY— 
right of landowner whose land severed by. to way over, 445, 446. 
extent of the right, 445, 446. 


RAILWAY CLAUSES ACT— 
easements of way created by, 344, 445, 446. 


RAILWAY COMPANY— 
not liable for damage arising from acts done without negligence under 


power conferred by statute, 211. 


RAINWATER— 
right to discharge upon Lilorkins land, 113. 
fumen, 113. ' 
RAINY SEASON—(See User, Way.) à 
easement of way by boat acquirable though growing right exercised only 
during, 91, 98, 186, 391, 442, 453. E 


RECREATION-(Sss Custom.) 
custom to enjoy lawful, 35, 178, 179, 183. 
e Pleading of, 183. 


^ REFLECTED LIGHT, 57, S8—(See Light.) 


REGISTRATION—(See Indian Registration Act.) 
-e of easements, 14, 15, 264. 
license coupled with a grant, 553. 


E RELEASE—(See Express Release, Presumed Release ) 





ut * 


e: 



















Ld © = — » 
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— it 
RELIGIOUS OBSERVANC (See Custom.) te : o Di 
custom connected with, 175, , 183. gos a: 
doe. ES - ú n » 
RE MED —( See betonen Damaz nction, Suit.) 
by act of injured party, 205, 505. 


suit, 166, 212—214, 242, 506. 


— 
REPAIR— (S22 Private Owner, Public Officer) - -a 
dominant owner, liability of, to, 449. 


Al ^ 


of buildings, 154—158. 


for damage arising from — 
highway, 200. 





go 


d uis 
private way, 449. P - 
public works, 155, 160. 
servient owner, special liability of, to, 450 
RESERV ATION — 





of right to revoke mere license, when necessary, 562. 


rule of express reservation of minerals, 150, 151. 
" 2 


quasi-easements by grantor retaining quasi- 


dominant tenement, 286, 305, 316, 321. 
exception in case of. — 


NT 4 


(a) building agreements, 320, 336 
" 337, 338. 


(b) conveyances made at different 


times, but as part of one 
transaction, 329 ef seq. 
(c) necessity, 314, 316, 326. 


(d) simultaneous conveyances, 329 
ef seq. 


m 


(a) support for Ra by build- 
ings, 148, 297. : 
REVERSIONER— 
acquiescence of reversioner of servient tenement, effect of, 341, 342. 
rights of, to what extent protected, while 
English Prescription Act, 378, 379, 401 
I. E. Act, 378, 402. 


estate outstanding, under 
Indian Limitation Act, 375, 401. 









suit by reversioner of dominant tenement f turbance of easement, = 
* when may be — 6— - TNR 
servient tenement to 


resist claim to easement, 
within what time should be brought, 401, 402. 
REVIVAL OF EASEMENTS— 


after extinction, none, 459, 472, 493 
suspension on severance of the tenements, 497. 


T 
l » ^ 
by various methods under I. E. Act, 197. 
CREVOCATIONC-(See License.) 





> 
extinction of easements by, on part of servient owner, 495. 
license by, 563, 564. 
BICE PLANTS— 








right to grow, on another's land, an easement, 193. 
= 
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RIGHTS IN GROSS —(Se Hizhway, Way.) cM 
character of, 6, 11. 12, 193, 194. : E 
difference between, and easements, 6, 11, 12, 193. - -o 
excepting profis à pree?re in gross not within Act XV of — E 
exeluded from Indian Easements Act, 194. CO 

RIPARIAN PROPRIETORS—( See River, Water.) * 
definition of, 942. 2: 
grantee of, position of, 242. 
licensee of, position of, 242. 
qualified right of, to protect their lands from injury, W9, 224, 235, 29. 
relative position of opposite, 293, 294. e: 

upper and lower, 223, ko — 
rights of— E 1 
1l. En artificial stream, 35 E 
are easements, 98, pu 
must rest on agreement expressed or presumed, 
Addendum to footnote 4, p. 983, App. XII, | 
same as in nataral streams, 22), Addendar 
| 3, p. 90, App. XIT, Case No. (4. 
* 2. In natural streams. 
as easements, 94. 
natural rizh*s, 219. 
renerally, 222, 223. 
to nse and consumption of water, 
Addendum to p. 2s. 
4. In public, navigable and tidal rivers, 935. 
' same asin private streams, subject to publ 
of navigation, 935, 236. 
4. To protect their lands from operation of floods, 1 
dum to footnote 3, p. 235. 
5. To purity of water in artificial and nataral streams, 2 

RIVER— — 

private, non-navigable, 236 —(Ss» Stream, Water.) ^x 
ownership of bed of, 29, 185, 223. - — bs 
rights of fishery in—(Se Fishery.) 
riparian proprietors in—(See Riparian E 
w Veio, tll and navigshlo, in a highway, Vii. <a 
rights of fishery in—(Ses Fishery.) 
right of navigation on, 2X0, 235. | 
passage over banks of, for purpose of nav M 
| * rights of riparian proprietors —(Ses Riparian Prop 
— . ROMAN LAW, 37—(Se« Easements.) 
ROOTS, 305, 906 —(Ses Projecting Roots.) 


e. SEA— 
satt hh to delent tana fron GE ti: OE 





























SEA--(contd.) 
private right of fishery in sea, 18S, 196. 
public right of fishery in sen, 189, 190. 
right of fishery on foreshore, 190. 


SECONDARY EASEMENTS 2—(See Accessory Easements.) 
>a 

SECONDARY RIGHTS 22—(See Accessory Easements.) 

SERVIENT HERITAGE —(See Servient Tenement.) 


SERVIENT OWNER— 
acqu escence of—(See Acquiescence. ) 
is not entitled to require continuance of easement, 60, 95, 114, 456, 195. 
obligation of, not to interfere with full enjoymert of dominant owner's 
rigbt, 451. 
obstruction by, of excessive user on part of dominant owner, 411 «f seq. 
right to use servient tenement as he pleases subject to full enjoyment of 
easement, 451. 
special liability of, to repair, 450. 
» when entitled to com pensation on discontinuance of easement, 498. 
when not liable for disturbance of easement, oll. » 
when may restrict user of road to a lesser width, 4412. 


SERVIENT TENEMENT, 4, 8. 

burthen imposed on, cannot be increased by act of third party intervening 
between dominant and servient owners, 415. 

destruction of, extinguishes easement, 496. 

increase of burthen imposed on, effect of, 144, 409 ef seq., 479 ef seq. 

permanent alteration of, by superior force, extingnishes easement, 496. 

rebuilding of. on same site within twenty years, effect of, 497. 

restoration of, by alluvion, within twenty yeors after complete destruc- 
tion, effect of, 497. 


SERVITUDES, 37. 
of wider meaning than easements, 38. 
SERVITUS AQU.E DUCEN D.E, 13, 61. 
SIC UTERE TUO UT ALIENUM NON L.EDAS, 2,3, 152, 164, 209, 349. 


SIGN-BOARD— A- 
right to affix to a neighbours wall, an easement, 192. 


SIGN-POST — 
right to keep, opposite a house of entertainment, an easement, 192. 


SIMULTANEOUS CONVEYANCES, 320—(See Quasi- Easements, Reserva- 
tion.) e 


SIMULTANEOUS DEVISES, 332. 


similar rules apply to, as to simultaneous conveyances, 332. y 
SLUICE — 
diversion of water by means of, 95, 99. * 
OME LL—(See Air, Pollution.) 23 
,Duisance of, 166, 167, 217. | * * 
= = - Jm. | 














, e T 
) 
SMOK E—i See Air, Pollation.) us 
naissance of, 166, 167. a= 
SOTL—( Se Highway. Presumption, River Way.) = X 
right to, is a corporeal right, 64. 
take all the minerals under a mainland is a ridhe Yo the soit 
itself, 65. — 





d. Ws 


SOUTH BREEZE—( Se Wind.) xå 
right to enjoyment of, can be acquired by express grant, but act hy geli d 
cription, 7N, 2XM. E = 

enforceable under express grant. (See Covenant.) -= | 


SPECIFIC RELIEF ACT, I OF 13577—( Se» Damages, Injunction.) 
" acGequate relief " not defined in, 525, 526. 
probable ‘meaning of, 526, 537. 
damages under, for distarbance of easements, 49, 525, 529, 536, 537. - SE 
injunction ander, for disturbance of easements, 49, 525, 536, 537. c - 
* mandatory, 525. = 








reet ander, for nuisances, 16%. 


sPRING— 
right to co on another's land to take water from, an easement, 7, ns, ns 
water of natural spring. res nullus, 7, 115. 


STATUTE— IX 
easement may be created by, 342, 445. MMC 
* favour of Government, 343. ES 
individuals, 343, 445. E 
— ù may not be granted at variance with, 261. . 
extinction of easements by operation of, 457. CER 
highway may be created by, 195, A" 
no liability for acts done without negligence and in exercise of rights c 
ferred by, ?11. 


STATUTE OF, 31, Hen. VII, cap. 2, 352. 














( ) 


SUIT —(See Damages, Injunction, Parties, Pleadings.) 


for disturbance of easements — 
against whom may be brought, 509, 511. 


- >= 
- burthen of proof in, 504. 
e 9 by whom may be brought, 506. 
for disturbance of natural rights—(See Natural Rights, Nuisances.) 
if right divisible, portion proved may be decreed, 513. 


limitation of, 47, 394, 395, 559, 
procedure in snit for injunction or for such other relief, etc., where re- 


medy found to be by damages, 529. 
SU PPORT—(See Building, Mining Rights, Negligence, Notice, Repair.) 
I. Easements of, 117, 121. 
acquisition of, by covenant, 120, 136. 
express grant, 120, 149. 


prescription, 120, 124, 146. 
extent of prescriptive right, 146, 424. 


presumed grant, 120, 144, 145, 148, 149, 297—( See 
Quasi-Easements.) 


additional user of, effect of, 144, 414, 493. 


_classification of — 
A. Buildings by adjacent and subjacent land, 122. 


acquisition of, by prescription, 124. 
quality of user, 124 af seq. 
E by presumption of law— 
on division into flats or 
floors, 144, 115. 
severance of tenements, 
144, 145. 297. 
presumption rebuttable, 145. 
analogy between, and easements of light, 132. 
extent of land from which support can b 
claimed, 145. 
right of extraordinary support, 143. 
B. Buildings by buildings— 
acquisition of, by prescription, 146. 
difficulty of this method, 146. 
by presumption of law, on sever- 
ance of tenements, 148, 297. 
Iu rule of express reservation does 
- x not apply to, 14S, 297, 328. 


C. Excavated land b y adjacent land, 121, 122. 


D. Surface land by subjacent water, 149. 
law where subjacent water is accidental, 749. 


disturbance of, 117, }40—(See Disturbance of Easements.) 














+ limitation of suits for—(See Indian Limitation Act.) ^ 
ready for—(See Damages, Injunction.) 
extinction of, by abandonment, 470. = . — 
forfeiture, 493. | — 


ES increased burthen imposed on servient tenement, — s Me ox. 
414, 493. | E p 
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SUPPONRT —icontd.! 
question whether easements of support affirmative or 
118, 143. - 
pleadinz of, 516 —( See Pleadings.) * — 
suspension of—(Ses Suspension of Easements.) T — 
II. Basements to take away, 150—(See Mining Rights.) e Vaan 
mequisition of, 150, 151, 335. IO 
HI. Nateral right of, LIS, 121, 245—({See Building, Mining Rights.) E 
covenant having efect of release of, 249. zs. 
definition of, I1, 245. pt 
disturbance of, 947 ef se7.—(See Disturbance of Natural Rights.)  — 
cause of action how — 247. 7 
extent of land from which support can be claimed, ?19. 
nature and origin of, 246. 


SURFACE LAN D— 
easement of support of, by subjacent water, 149. 
law where subjacent water is accidental, 149. , 


SURFACE WATER— " 
must flow in known and defined channel to be subject of easement, 112. 
natural right, 105, 21€, 235. 
natural rizht to collect and retain surface water not flowing in known anc 
defined channel, 237, 238. 
draw off and use surface water not flowing in known and 
defined channel, 238. . 


SUSPENSION OF EASEMENTS — 
by unity of possession, 459, 197. 








TANK — E 
division of water from, by something lawfully done on another'sland, not 

actionable, 236. in " 
interference with percolations to, something lawfully done on — ors 

land, not actionable, 235. | 

right to take water from a neighbour's, an easement, Mao 


natural right to flow of water unaffected in temperature, 116, 222, 23. 
right to affect temperature of flowing water, an easement, 117. 
extent of prescriptive right, 117, 424. 


TEMPORARY INJUNCTION —(See Injunction.) 


TENAXT-—(Se« Landlord, Tenant for Life, Tenant for Years.) 
aequiescence of, not binding on landlord, 341. de 
fan acquire easement of necessity against landlord, 284. — 

easement against landlord by express e oues "on 
quasi-casement against landlord or his assigns, me 
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TENANT--(contd.) 
license granted by landlord to, and acted on with injury to other tenants, 
revotaBle, 562. = 


power of, tọ create easements, 258. 


TENANT FOR LIFE— 
cannot by acquiescence bind the reversion, 369. 
no easement acquirable against, 378, 401, 402. 
power of, to interrupt growing right, 369. 
time of enjoyment of easement during continuance of tenancy for life 
excluded from computation of prescriptive period, 378, 401, 402. 


TENANT FOR YEARS— 
no easement acquirable against, 378, 401, 402. 
time of enjoyment of easement during continuance of tenancy for more 
than three years excluded from computation of prescriptive period, 


375, 401, 402 
THEATRE—(See Public Entertainment.) 


e “THEREWITH USED AND ENJOYED"-— 
4 effect of words, 271, 273. 


TRANSFER—(See Assignment, Conveyance.) 


TRANSFER OF PROPERTY ACT, IV of 1882— 
easement not defined in, 10. 
question as to meaning of ‘‘ annexed” in s. 8. 
transfer of easement under, 49, 254, Addendum to p. 254. 
license coupled with a grant of immoveable property under, 
553. 
TRANSFEREE—(See Assignee.) 


TREES—(See Projecting Branches, Projecting Roots.) 
right to pick fruit from neighbour's, 447. 
go on to neighbour's land to pick fruit from, 447. 


TRESPASSER— 
remedy against, for disturbance of incomplete right, 511, 512. 


UNITED PROVINCES- (See North-Western Provinces and Oudh.) 


UNITY— 
of ownership or seisin, with or without unity of possession extinguishes 
eusement, 270, 275, 459, 497. ; 
possession suspends growing right, 366, 367—(See Enjoy- 
ment nec precario. ai 
of possession suspends easement, 459, 497. ~ 
way, how pleaded, whence there has been unity of possession, 515. 
USER—(See Enjoyment, Interruption.) E- 
cessation of user of growing right, when fatal to acquisition, 368, 375. ts 
not fatal to acquisition, 91,98, 185, ^ 
€ 186, 371, 390, 396, —— js 
footnote, p. 186. 
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USER —(tntJA.! : 

excessive cser of casement, effect of, 409, 411, 414. 479, 480. * 
. test whether user excessive, $00, 
when may be obstructed by servient e»ner, 4il. 
novel bet mot excessive user of easement, effect of, 408, 435. 
where no limit <x Sred to user, it must be convenient and reasonable, «n. 
who are entith« to object to excessive or — usër, 408. 


VENTILATION— > . c: 
easement of air for purposes of, 73, 77, SS. E vs: 


» 


VIBRATION — sn, n z i j- - 
nuie«ance of, 164 = "5 a 
FIS MAJOR— . — 
no liability for damage arising from non-natural i use Gf land if attributable | E 
to, 215, Til. ; 
mon-weer attribatable to, not a ground of abandonment, 477. 


WALL -(> Beilding, Repair.) 
right to affix «ignboard to neighbour's, 192. 
neil beams or fruit trees to neighbour's, 192. " 


WATER - | * 
I —Easements in water. 
acquisition of, by acquiescence, 335 —( Se« Acquiescence.,) , 
grant, 99, 113, 115, Addendum to footnote 4, 3 98 (S90 
Express Grant, Implied Grant.) 5 
necessity, 2982, 2X3, 306. 
prescription, 94, 95, G8, 113, 115, 377, 395, 464—(See —— 
Enjoyment, Prescription, Prescriptive Rights.) | E 
i presumption of law, on severance of tenements, 291 E 
293, 296—(See Quasi- Easements, Reservation.) Mo 
under Indian Easements Act, 395, 402 —( See Indian Ease- ben 
ments Act.) — 
Limitation Act, 387, 395 —(See Iodian Limi- * 
tation Acta.) — 


> o 
* 


~“ 








Classification of— 

A. In water flowing above surface of ground. X o 
d |. Artificial streams—(Sre Artificial Streams, Irrigation.) — = 

acquisition of easements in, mode of, 98, and see su € 
may be permanent or temporary for acquisition of ease 
ments in, as between riparian Cro X: 

* must be permanent for acquisition of easeme E 

as against originator, 98, 101, 102. 
must flow in defined channel, 103, 112. Se d 
percolations, 104. - 
spores stream permanent or — 
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WATER —(contd.) 
Natural Streams—(See Natural Stream, Private p aa 


2. 
Y Public Stream, River.) 
— acquisition of easements im, mode of, 9& 275, and see 
supra. 
= dominant tenement must abut on, 95. 


intermission in flow 5f, does not prevent acquisition of 
easement, 97, 9S. 
a must flow in known and defined channel, 94. 
no reciprocal easement in, in favour of servient owner, 
95, 96. 


rights to divert, im pound, omhrow back water of, are 
easements, 94, 95, 4ddendum to footnote, 2, p. 95. 


B. In water flowing below surface of ground.—(See Percolation.) 
easements cannot be acquired in subterranean water flowing 
in undefined and onknown course, 105, 109. 110. 
may be acquired in subterranean water flowing in 
certain and defined course, 113. 
C. To affect natural state of water. 
by alteration of temperature, 117—( Ses Temperature.) 
pollution, 115, 116, 166, 234, 296, 425. (See Purity, Pollution.) 
D. To discharge water upon adjoining land, 104, 113, 114, 238. 
- E. To draw or take water from or over servient tenement. 114, 115. 
disturbance of—(See Disturbance of Easements.) 
limitation of suits for —(Ses Indian Limitation Act.) 
remedy for —(See Damages, Injunction.) 
extent and mode of enjoyment of, 409, 424, 446—(See User.) 
'^ extinction of, 461, 464, 466, 472, 476, 479, 492—(See Extinction of Ease- 
. ments.) 
pleading of, 516— (Ses Pleadings.) 
suspension of—(See Suspension of Easements.) 
II. Natural Rights in water—(See Natural Rights, Riparian Proprietors, 
River, Stream.) -~ 
alienation of, 240 ef seq. 
classification of — 
A. In water flowing in natural stream above ground and in 
known and defined channel, 106, 111, 112, 113, 219. 
generally, 219 ef se. 
use and consumption, 225. 
ordinary use, 229, 
extraordinary use, 229. » 
B. In subterranean water flowing in certain ane defined 
- course, 113, 219. c 

C. Of drainage, 104, 238. 

D. To collect and retain surface water, 237, 238. — 

E. Protect land from floods or sea, 235, 239. 

F. To purity of water, 106, 115, 234, 240—(Ses Purity.) 
definition of, 219) Ea 
disturbance of, 242 et sey.—(See Nuisance.) 
remedy for, 243,.245 — (See Nuisance.) 
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WATER — o "made. ) 
mo maftural right to underground water, whether collected f 
well or flowing in undefined and unknown course, 1, 
(Ser Percokation. Well.) 
pleading of, 943. - 











WAY—iSee Accessory Easements, Affirmative Easements, Discontinuous 
Fasements.) 


easement of, 1S, T9, 20, 91. E 

acquisition of — * 
by acqureecence, 34—( See Acquiescence.) P — 
grant, NOB —(. See Expres. Grant, Grant.) up 4. 
imple grant, 9,960, 790 —( Sas» Implied Grant.) om S 
necessity, 9" S9—( See Necessity.) P 
prescription, 71. S9, 356, 359. S14. Addendum to p. 8—(Se 

Enjoyment, Prescription, Prescriptive Rights.) 

under indian Easements Act, S9, 402 —(See Indian Easements | 


x3 
Act.) > E 
Limitation Act, S9, 387, 390—(See Indian Limitation — 


Acta.) NEL — | 
what is sufficient enjoyment for, 370, 333, 890, 396. E. 
cannot be acquired as quasi-easements on severance of 

tenements, 269, 2), M2. 
deviation from wax, right of, 444. 
difference between, and highway in mode of enjoyment, 4H. 
disturbance of—(See Distarbance of Easements.) 

remedies for —(See Abatement, Damages, Injunction.) 

extent and mode of enjoyment of, 406, 407, 408, 409, 426, 434, 445. 

when created by deed 1s 

grant of way for all purposes, 429, 430, 431, 432. | * 

carrying coals, 427. —— 

through gateway '*at all reasonable times,” 429. ! 

to grantee and ** assigns,” 433. | 

executors, administrators and assigns under 
and servants, 433. 





or from any part of dominant tenement, 433. — 
when prescriptive, 4354. 
direction of, 442. 
whgn termini, 442. 
eagpment of, cannot be used for purposes unconnected 

tenement in existing state, 439. 

eloes not necessarily entitle dominsaowner to whole = 
441, 412. 
extent of way “ for general purposes” in India, 440. _ 
epos Uer sos hind cd SE) Feist ERAN a 
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— WAY (contd.) ds 


user must be reasonable when, if sufficiently repeated, would become | 
excessive, 441. 


way scqváred for one purpose cannot be used for entirely different pur- 
a pose, 434. 
ot common occupation, 441. 
once selected cannot be varied, 444. 
when created by statute, 445. , 
D ~« extinction of, 473, 479 —(S»» Extinction of — — 
- interruption of, how effected, 363, 365. 
may be common to several persons, 92. 
_ meaning of, in s. 320, Crim. Pro. Code, 92. 
must be definite, 90. dim 
nature of, 89, 90, 91. m — 
non-user during prescriptive period, effect of, 370, 383, 390, 396. 
pleading of, 514, 515—(See Pleadings.) 
presumption as to ownership of soil of, 91, 198, 441. - — 


* question whether easement of way and highway can co-exist over same 
^ - soil, 92. 


: | repair of way, 449—(Ses Repair.) 
suspension of—(See Suspension of Easements.) 
private way in gross, 194—(See Rights in Gross.) 
public way—(See Highway.) 


WEIR— | 
| effect of excessive user of, 412. 
right to divert water by means of, an easement, 95. | | 
WELL — 
no natural right to water collected in, 105, 236. 
" right to take water from a neighbour's, an easement, 114. 
WIND—(See South Breeze.) 
" «mo prescriptive right to free and uninterrupted current of, 75, 204, 362. 


WINDOW —(See Air, Aperture, Light.) 
| "alteration of, 410, 411, 450, ef seq. 


in form and structure without increasing size of aperture, effect 
of, 4111. 


x size, position, and plane, effect of, 411, 480, 482, 484, 485. 


leaving none or only small portion of area of old window, 451, 
455, 456. AE c 
z opening of new, 411, 481, 482, 485, 486, 459. Es... 
= restoration after alteration, effect of, 472, 493. 


| WRIT OF MORT D'ANCESTOR, 352. 


— .- 


`~ 












| i WRIT OF NOVEL DISSEISIN, 352. . 
200 WRXT = ———— 352. — 
z - 
A on whether creation of easement should be in, 14, 263, 261. — 
E license must be in, 553. 





need not be in, 552. — * 
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THs LAW OF EVIDENCE , 
APPLICABLE TO BRITISH INDIA. 


Br SYED AMEER ALI, m.a, CLE, 
Bervister-at-Law,! tale a qf th® High Court of Judicature 
eft Fort in Renal, 


AND * 
wv 
JOHN GEORGE WOODROFFE, wA, BÒL., : 
Borvrister-et-Ler, € Judge of the High Court of Judicature 


- Fort Wiliam i» Bengal. 
on. 


PRESS NOTICES OF THE FIRST 

“Tam &a remarkable work and i one which wil do credit to Indian 
| "hen it i known in England and Atmedic&s It i$ a curions fact that 
the eet texf-béeks im ce among English lawyers have been written 
by Indi lawyers, «host names are forgotten in India, while in England they 
are bonueehcbid wordein the legal profession. Seton on Decrees is one and. Roper 
em Legacies is another, apd“ perhaps there are others. Indeed if we recollect 
tibt Roel om Crimes isa third. The present work will add to the list. . . . . 
‘The arrangement ò quite excellent, and there is a thoronghness about the 
work, which we are sure will ensure it à great success... <.. = lE puts the lan, 3 
ef Evidence ‘or the first time on a really understandable basis, As we have ^ 

ipie tock, adii long So G5 will wm any other.” — 3 
matty Bep — 


Aute. A ET GE 
^ A work which is in some sense a landeark in Indian Law literature. Tt - “4 


will introdees; we hope, a higher of work among text-book writers.” ^ 
ut T cwm mot hesitate to fortell that this work on the Indian Evidence _ 

















































^ short time, by sheer force of merit have displaced every 
 mpetitor in the Geld in India... .. The t and recommendation 





of the ne heen written by two barristers, whose 

3 — b ach, what 
fad practice have taught them, as no other school can te: 

È Ten — what mattérs require long and careful elucida- 
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treatment. . . . . Their book is an honest piece of work pe- 








the governing pri 


ject * korfa’ tenants, oné at first was unable to Sad it in this list, but it 


deal ee 





ES. 
-- THE BENGAL TENANCY AOT; | * > 


- WITH A COMMENTARY 

By M. FINUCANE, Esq, M.A., LC s., CSI. 
And the Hon'ble Mr. Justice AMEER ALI, M A., C.LE. 
Royal 8vo, cloth. As. 12. 


PRESS NOTICES. k 1 

* AT the very outset we should notice fiat the Authors have performed a 
very useful task by giving in the Introduction a * Summary of the Law of Land- 
lord and tenant in Bengal." In this summary, the Authors have refrained from 
offering any opinion of their own on disputed questions, and have contented 
them<elves with merely stating the different views held with regard to them, 
leaving it toimpartial enquirers to form their own opinion on them. In dealing 
with the Act itself, the Authors have sought first to indicate the principles gov- 
erning each section. and, where necessary, the policy which led to its enactment 
has also been stated. Then follows tha cas@-law. This method of working out 
ciples of the sections by reference ta the intention of the 
Legislature and decided cases brings the work above tbe level of ordinary case- 
noted Editions. The work is a ‘commentary’ in the real sense of the word. 
One special feature of the work is that the needs of the Revenue Official, in whose 
hand no small portion of the work of administering the provisions of the Act 
rests, have throughout been kept view. Groat pains haye been taken to 
elacidate the chapter on record of rights. Another notable feature is the alpha- 
betical list of tenures and holdings with their incidents, mostly taken from 
the records of settlement officers. The marginal —— a good index enbance 
the value of the work." — Weekly Notes. : 

** This is an entirely fresh book on this complicated su»ject, and is evidently 
in its most important portions attributable to the large knowlelge of land 
matters possessed by Mr. Finucane. The introduction is the most lucid résumé O 









of the history of land tenuresin Bengal that has as yet appeired, and is really — — 
.quite admirable. The Appendix No. 4 contains a list of some of the tenures, _ 


under-tenures and raiyati holdings in Lower Bengal, Bebar and Orissa, and isa 

er of information only hitherto accessible with great difficalty in the pages of 
Vilson's Glossary, Jarvis’ Catchery Technicalities, and other works, and very "a = 

SACS not even in them. In this appendix will be found the whole history of | 

the * howlas’ of Backerygunze, and the eighteen sub-tenures which exist there A 

between zemindar and raiyat. The subject of * atbandi' tenuresis elucidate 

and one can find out even about ‘shikmi* taluks. On looking up the : 


















there, and is to be found in the index. Itis this appendix, which is — he 
worth the price of the and which makes it so useful to the lezal praeti- ee 
tioner in Caleutta who may be suddenly confronted with a case rwating — — 
some of the hundreds of curious tenures of — Mr. Finucane states eS c : 
fact, not geasrally knowa, that. p A be iun as not the originator of th BE 
of Directors, of which the percipiet e tts Act of Y 
is brought up to date in every way, and — mirably, w 
232-2 —Indian L Fee — 































IHE LAW OF EASEMENTS IN- 
BRITISH INDIA. 


By F. PEACOCK. Bar. at-Lawrc. 
Tagore Law Lecturer, 1899. 
Rs. 16. 


PRESS OPINIONS. 


C DW* arrangement of Mr. Peacock’s work is admirable, and every page dis- 
pays theroegheet research and a determination to think out each problem- 
imdepemdentir. The thread of the text is taken up and cafried out in a series 
of concibe marginal notes. Each chapter is summarised and each case is 
dated. Mr. Peacock s book will assuredly take it« place as the standard aatho- 
rity om Eecements in British India, and everyone connected with the Law 
should read it," — Anel sienna, 

“ He bae set himself to work ont thoroughly and honestly the Law of Ease- 
ments, amd im oor opinion he bas succeeded. By its scientific arrangement, its 
kis] expeeition, its orderly development of successive themes, the work is no 
lew cacy thar interesting. Mr. Peacock has shown that technical learning does 
mot mecesseriiy exelede either literary taste or scholarship, and that pro- 
femdity & mot a synonym fof obscurity. One cardinal virtue of the book is 
» clearness and simplicity such that if the work be placed in the hands of a 
staden or of «mr layman of ordinary intelligence, be can learn its main teach- 
img with ease. To epitomise our high opinion of the work we will refer to 
ame point only —though the book throughout furnishes an ample text for 
persi, In dealing with the obscure and difficult sections of the Indian Limi- 
tation Act. Mr. Peacock has shown real power of critical analysis. Every lawyer 
who hee practiced in this country must many a time and oft have pored over 
the section= to which we refer and striven to pierce the gloom of the laby- - 
rinth they form. Mr. Peacock has illuminated the sections and expounded their 
—  — watonale im s» monner that erinces a thorough mastery of the subject.”— 
0000 tema. - - 

— “ He bax to his task the experience of a trained practising barrister 
the taste of and the accuracy of a lawyer. With these qualifications it 
e i» hardly sorprisirg that he bas succeeded in producing a law book, which is a 
o beppy CorSrast to many of the law books, which are nowadays produced | 
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— — power of analogical reasoning with which our anthor has - 





O Qaeutta. Naturally from this branch the cases are mostly Enzlish. — ^ 
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Second Edition. Royal Svo, Vol. I, pp. 632. Rs. 10. 


THE LAW OF TRANSFER IN BRITISH INDLA, 


Being an analytical commentary on the Transfer of Property Act. 
(ACT IV OF 1882 AS AMENDED UP TO 1904.) 
Bv H. S. GOUR, 4.5 DG, Lin, 
of the Inner Temple, Boarrister-at- Law. 
Vol. I. Sections 1--57. 
Vol. II. Ready in June. 


. This Edition of the author's work on the Transfer of Property, Volume 
| of which is now ready, is a new work rather than a new Edition. While 
retaining the original plan of the work, the whole text bas been so thoro hly 
revised that it is anticipated that the work as now issned leaves ee a 
topic connected with the subject upon which a careful and exhaustive com- 
mentary has not yet been written. This will perbaps be apparent from the 
fact that the first volume alone, which deals with sections 1—57 of the Act. 
occupies no less than 533 pages, and in this space over 5,000 cases will be 
found to have been critically analysed and examined. Taken merely asa 
repertory of all the living cases laid on the subject the book will be found to 
be unique. But the cases cited have not been promiscuonsly strung together 
by loose fitting prepositions, but are carefully classified on the basis of general 
species, so that a sustaining interest will it is hoped, be evoked in dis 
CY RSTOTS which are p dry-as-dust., Another feature of the work 
may ^e mentioned, the discussions on themes yet unexplored and untouched by 
anth rity. When the work is completed, there will be nothing worth learning 
in the Law of Transfer which cannot be found in it. x 








Third Edition. Demy Sob, cloth. Rs. 7-8. F ren 
THE INDIAN STAMP LA W.: 
Being the Indian Stamp Act, 1899 (as amended by Act XV of 1904). 


Together with Schedules of all the Stamp Duties chargeable on Instruments 
in India from the earliest date, Introduction, Notes, Tables, dc. 


Bv W. R. DONOGH, ».a., 
Barrister-at- Law and Adcocats of tha High Court, Cal - 
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Tagore Law Lectures, 1898. 
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Royal 8vo, cloth. Rs. 12 E 


THE LAW OF PERPETUITIES 
Bv ASUTOSH MUKHOPADH 
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THE LAW OF RENT AND REVENUE OF 
BENGAL: , 


Remar the Renga) Tenan wey Act, Patm Laws and other Revenue Acts, with Notes, 
Annotations, Judicial Ra! ings and Rules of f tbe Local Government, High Court, 
amd the Board of Rerenne, with Supplement, The Bengal Tenancy Act \ mend- 
ment, INSN, 


Hv HBampoo KEDAH NATH ROY. M.A.. R.L.. €.s., 
£r «Tr l a t 27 P. "ow SJ rage or Pubhbna. 


e". clos. Ont of Print. 


INTRODU CTION “TO THE REGULATIONS OF 
THE BENGAL CODE. 


Ev ww Lda Fin. HAS". 
Late e Jeder of Ps Majesty o Hg Comrt of Judicature tn Hegel 
CONTENTS : n 


OnaprerRr I.—The Acquisition of Territorial Sovere:gnty by the English- 
im the Presidency of Benga. 
II. — The Tenure of Land in the Bengal Presi:iencs 
i III. —The Administration of Land-revenue 
IV.— The Administration of Justice 
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ments. CHAPTER 9—4€ompanies CHAPTER 10—Matter in Writing. < 
CHAPTER 11—Admissions. 








PART Il,.— ESTOPPEL BY JUDGMENT. 


CHAPTER l— Res Jadicata. CHAPTER 2— Forum. CHAPTER 3— Parties 
and Representatives CHAPTER 4— Matters in Issue. CHAPTER 5—Matters ~ 
constructively in Issue. CHAPTER 6—Final Decision. CHAPTER 7—.Judg- 
ments in Rem. CHAPTER 8— Foreign Judgments. 








“Pew legal text-books in India, .... have achieved so speedy x 
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CONTENTS :— Introduction to the First Edition—The Negotiable 
Instruments Act—Of Notes, Bills and Cheques— Parties to Notes, Bills 
and Cheques—Of Negotiation —Of Presentment— Of Payment and Inte rest 
— Of Discbarge from Liability on Notes, Bills and Cheques—Of Notice of 
Dishonour— Of Noting and Protest —Of Reasonable Time—Of Aeceptance 
and Payment for Honour and Reference in Case of Need—Of Compensa- 
t'on— Of Special Rules of Evidence—Of Crossed Cheques— Of Bills in Sets 
—Of International Law—With Appendices containing Sections of the 
Indian Companies, Limitation, Ciril Procedure, Stamp and Bankers Books ! 
Eridence Acts: and Forms of Bills, Inland Bill of Exchange, Foreign 
Bill of Exchange, Promissory Note, French Bill of Exchange, Notice of ~ — 
Dishonveuwr or est, Notice of Partial = K nées 
English Act of Honour, Foreign Protest, and 
Arct. Table of Cases Cited and Index. & s 















Royal Seo, stitched. Re. 1-8. — 


INDIAN INSOLVENT DEBTORS Aer 


(Vic. Cap. XXI. 9th June 1848.) 








— — — 


Pusth Edition. Roya? Seo, cloth. Ra. 10. 


THE INDIAN LIMITATION ACT 


(Acr XV or 1877) 
As amended to date, with notes. 
By tas Hos. H. T. RIVAZ, 
Barrister-at-Law, Judge of the High Court of the Punjab. 


















Epbrrkep sy P L BUCKLAND, Barrister-at-Law. 
Third Edition. Crown Svo, cloth. Re. 3-8. : 
THE INDIAN PATENTEES GUIDE. 
Compitep 5x HERBERT H. FRENCH, F 
Superintendent, Patents Branch, Government of India. * 
KRxviskp sv H. H. REMFRY, r.r.1., M.&.C I. E. 
| — 
Seoni Edition. Royal Reo, cloth. Rs. 16. — M 
XN 


TESTAMENTARY SUCCESSION AND E 
ADMINISTRATION OF INTESTATE ESTATES - 
IN INDIA, 








| BEING A COMMENTARY ON THE E 
ES Indian Succession Act CX of 15865), The Hindu Wills Aet 


* 


(0 0 "XXE of 1870) The Probate and Administration - co 
— - coge (V of 1882), bo, ao: <2 ^ 








Royal Sro. Fifth Edition. Re. to. 


THE BENGAL MUNICIPAL MANUAL: 


Heing B. C. Act III of 1884, as amended by B. C. Acts ITI 
of 1886, IV of 1894, and II of 1896, and other Laws relating 
to Municipalities in Bengal with Rules, Circular Orders by the 
Local Government and Notes. 


By THE LATE F. R. STANLEY COLLIER, c.s. 
Revised and brought up to date 
Br H. LeMESURIER, cs. 


— ——— 


Royal Sro. cloth. Rs. 16. 


" THE LAW RELATING TO HINDU WILLS 
INCLUDING THE HINDU WILLS ACT, 


AND THE PROBATE AND ADMINISTRATION ACT. 
By ARTHUR PHILLIPS, ma, 


Formerly Fellow of St. Catherine's College, Cambridge, Harrister-at- Law, 
late Standing Qowunsel to the Gorernment of India ; and 


ERNEST JOHN TREVELYAN, zmc.r,Ma, 
All Seuls" College, Oxford, Barrister-at- Law, Reader in Indian Law te 


the University of Oxford, late a Judge of the High Court of Judicature 
at Fort William ina Bengal. 





— ——— 


— — 8 


“An excellent work, well arranged, ably  writte andi 
exhaustive in detail. — Bombay Law Reporter. s | 


* A notable addition to Indian leget Hteratdre. "— Kayastha. 
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MEDICAL JURISPRUDENCE FOR INDIA. 
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Late Brigade-Surgeon, Bombay Medical Service ; Chemical Analyst 
to Government: Professor of Chemistry and Medical 
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CONTENTS: 
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Living Persons— Examination of the Dead —Examination of 
Blood and Seminal Stains and other Stained Articles. 


Part IlI.— Kinds of Violent Deaths; their Frequency and Causes— 
Wonnds, Blows and other Mechanical Injuries—Aspbyxial 
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adian Medical Garette.—We have dwelt chiefly on the — Ax on poison- 
i in the volume, because, ae we have «aid. we consider them be exception- 
alfy , but there are many other parte of the book on which we fai 
would bave lingered, but «pace We can only call attention to the 
very useful M the complete index and the iist of the vernacular names 
of plants and drug. 


In corciasion, we can with utmost confidence recommend thi« volume both 
to the Civil Surgeon and to the legal practitioner, 
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Second Edition, Revised and Enlarged. Royal 8ro, cloth. Res. 16. 


THE LAW RELATING TO MINORS 


AS ADMINISTERED IN THE PROVINCES SUBJECT TO THE 
HIGH COURTS OF WARDS IN BENGAL, MADRAS, 





AND THE NORTH-WESTERN PROVINCES. 


By ERNEST JOHN TREVELYAN, BC.L., M.A., 
Barrister-at-Law. 
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Civil Courts: Removal and Discharge of Guardians by Civil Court : 
References, Appeals, Costs, etc., in Proceedings under Guardians’ and 
Wards' Act : Appointment and Removal of Guardians by High Courts : 
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Managers, and Guardians : Bengal Court of Wards, Miscellaneous : Court of 











Regulations, and Acts cited : Index. 


^ 


Wards, North-West Provinces: Court of Wards, Madras: Suits by and 
against Wards of Courts of Wards : Tables of Cases Cited: Tables of Statutes, 















) 


( 19 


Tagore Law Lectures, 18758. 





Second Edition, Revised. Royal Svo. As. 10. 
THE HINDU LAW OF 
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11], — Forms of Marriage and Forma- I X.— Succession to Stridbana, accord- 
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v.— Dissolution of Marriage— vida, and Mithila Schools, 
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To constitute an actionable obstruction of ancient lights 
it is not enough that the light is less than before. There must 
be a substantial privation of light, enough to render the occu- 
pation of the house uncomfortable according to the ordinary 
nétions of mankind, and (in the case of business premises) to 
prevent the plaintiff from carrying on his business as beneficially 
as before. The nature of the right to light and of an infringe- 
ment was not altered by the Prescription Act (2 & 3 Will. 4, 
c. 71). The decision of the Court of Appeal [1902], 1 Ch., 302, 
reversed, and the decision of Joyce, J., restored. ‘The decision 
of the Court of Appeal in Warren v. Brown [1902], 1 K. B., 


15, overruled. 


Colls v. Home and Colonial Stores, Limited [1904, A. €., 179] 





— M — — — — e n 








— — —— — — Se - - — -—— 


3 LAW PUBLICATIONS BY THACKER, SPINK & CO., CALCUTTA. 


—— — TT —— — — — — — —— — — ———— — — — — 


^ — — —— — — 


KELLEHER.—Possession in the Civil Law, abridged from 
the Treatise of Vow Sa4viGNY. To which is added the text of the Title 
on Possexsiem from the Digest, with Notes, Compiled by J. KELLEHRKR, 
B.CS Demy Svo, cloth. Ra 8. ^ *«[1888 


RELLEHER. —Principles of Specific Performance and 
Mistake. By J. KELLEHER, Bengal Civil Service. Demy Svo. cloth. 


Rs S. wl 888 
Legislative Acts, 1903 ; being the Annual Volume in continua- 
tion of Acts from 1834. Royal Svo, cloth. Rs. 7-8 [1904 


LYON.—Medical Jurisprudence for India. By I. B. Lyon, 
FCS4FEIC Third Edition. Edited by Lieut.-Col. L. A. WADDELL, CI.E, 


M.B. LLD, IM.S, Royal 8vo, cloth. Rs. 18. [ 1904 
MEARES.—Indian Electricity Act III of 19093. My J. 
W. Meares, Electrical Engineer to the Government of Bengal. Demy 
Svo, cloth. Re. 6. [1904 


MORISON.—Advocacy and Examination of Witnesses, 
including tbe Duties and Liabilities of Pleader&s in India: By H. N., 
MORISON, Bar.at-Law, and Advocate of the High Court, Calcutta. 
Second Edition. Crown Svo, cloth. | In preparation. 


MORISON.—The Indian Arbitration Act: being Act IX 
of 1899. With Explanatory Notes and Index, togetber with all the Statutory 
Provisions of a general nature in force in British India relating to the 
Law of Arbitration. By H. N. MoRIsoN, Bar.-at-Law. Svo, cloth boarda. 
Ra. 3. [1901 


MURKHOPADHYAY.—-The Law of Perpetuities in British 
India. By ASUTOSH MUKHOPADHYAY, Premchand Roychand Student and 
Doctor in Law of the University of Calcutta, Fellow of the Royal Society" 
of Edinburgh, Member of the Royal Irish Academy. Tagore Law Lectures, 
1595. Royal 8vo, cloth. Ks. 12. (1903 


PEACOCK.—The Law of Easements in British India. By 
F. Peacock, Barrister-at-Law. Tagore Law Lectures, 1599, Royal 8vo, 


cloth, Ra. 16. [1904 


PHILLIPS axo TREVELYAN.—The Law relating to Hindu 
Wills, including tbe Hindu Wills Act, and the Probate and Administration 
Act By ARTHUR PHiLLIPS, M.A.; and E. J. TREVELYAN, B.C.L., M.A., 
Reader in Indian Law to the University of Oxford. Royal 8vo, cloth. 
Rea. 16. [1901 


Pocket Civil Code.—The Code of Civil Procedure ; The Evidence 
Act; The Limitation Act ; The Specific Relief Act; The Registration Act ; 
The Court-Fees Act ; The Stamp A 'ith a General Index. Feap. 8vo, 
clotb. | Reprinting. 


Pocket Penal Code.—The Penal Code, as amended; the Crim- 
inal Procedure Code; the Police Code; the Whipping Act; Railway 
Act, &c# With a General Index. Fcap. 8vo, cloth. Rs. 4. [isso 


POLLOGA.—The Law of Fraud, Misrepresentation and 

Mistake in British India. Tagore Lectures, 1894. By Sir FREDERICK 
Lock, Bart., Bar.-at-Law, Professor of Jurisprudence, Oxford. Royal 
Svo, cloth. Rs. 10. i [1894 


j ations of the Bengal Code.—4A4 Selection intended 
jefly for the use of Candidates for appointments in the Judicial and 

inrtmente, Compiled from lists furnished by the Gevernmeuts 

i, the North-West Provinces, the Punjab, *Cu3h and 















































LAW PUBLICATIONS BY 'THACKEHR, SPINK & CO., CALCUTTA. 4 
c -—u—— —— ee ee — — — 


m 


RIVAZ.—The Indian Limitation Act, as amended to date. 
With Notes. By the Hon'ble H. T. Rivaz, Bar.-at- Law, Judge of the High 

Court of the Punjab. Fifth Edition. Edited by P. L. BUCKLAND, Bar.-at- 

e | Law. Royal 8vo, cloth. Rs. 10. [1903 


ROY.—The Law of Rent and Revenue of Bengal; being the 
Bengal Tenancy Act, Putni Laws and other Revenue Acts, with Notes, 
Armnotations, Judicial Rulings and Rules of the Local Government, High 
@eurt, and the Board of Revenue. By KEDAR NaTH Roy. ‘Third Edi- 

| tion, Revised, Re-written and much Enlarged. &8&vo, cloth. Rs. 7. [1898 


RUMSEY.—A1 Sirajiyah: or, The Mahommedan Law of Inheritance. 

| Reprinted from the Transiation of Sir William Jones. With Notes and 
Appendix. By ALMARIC RUMSEY. Second Edition, Revised with additions. 

Crown 8vo. Rs. 4-8. x [1890 


SARASWATI.—'The Hindu Law of Endowments. Being the 


Tegore Law Lectures, 1892. By PANDIT PRANNATH SARASWATI, M.A., 
B.L. Royal 8vo, cloth. Rs. 10. [1894 


SHEPHARD axb BROWN.—Commentaries on the Trans- 
fer of Property Act. By HORATIO HALL SHEPHAHD, M.A., Bar-at-Law, 
late Judge of the High Court, Madras ; and KENWORTHY BRowN, M.A., 
Bar.-at-Law. Fifth Edition. thoroughly revised. Royal 8vo, cloth. Rs. 12. 


⸗ STEPHEN.—'The Principles of Judicial Evidence. An 
Introduction tothe Indian Evidence Act, 1872. By Sir JAMES Fi17Z-JAMES 
STEPHEN. New Impression. Crown 8vo, cloth. Rea. 3. [1904 


SWINHOE.—The Case-Noted Penal Code. By C. SwiNHOE, 
Bar.-at-Law. The nim of this work is to give under ench Section the 
references to the cases decided under it. With, in many cases, a résumé 
of the arguments and decisions. Crown 8vo, cloth. Ks. 7. [1894 


SWINHOE.—The Case-Noted Criminal Procedure Code- 
e (Act V of 1898). With all the Indian Cases collected under each section 
and with cross-references when reported under more than one section. By 
DAWES SWINHOE, Bar.-at-Law,. and Advocate of tbe High Court, Calcutta. 
Crown &svo, cloth. Ra, 7. [1901 


TREVELYAN.—The Law Relating to Minors as adminis- 
tered in the Provinces subject to the High Courts of British Iudin, together 
. with the Practice of the Courts of Wards in Bengal, Madra», nnd the 
North-Western Provinces. Second Edition, Revisedand Enlarged. By EKN EST 
JoHwN TREVELYAN, Bar.-at-Law. Royal 8vo, cloth. Ks. 16. (1897 


UPTON.—Handódbook on the Law of Interest on Debts 
“f and Lcans in India. By EDMUND UPTON, Solicitor and Attorney. Demy 
| 8vo, clotb. Ns, 2-8, [1903 


|» WILSON.— A Digest of Anglio-Muhammadan Law: setting 
Ti forth in the form of a Codey»with full references to aucient and modern 
authorities. the Special Rules now applicable to Mubammadans as such 


— — 





4 by tbe Civil Courtg in British India. By Sir HoLAN» KNYVET WILFON, 

art. Second Edition. Royal 8vo, cloth. Ka. 15-13. e [1903 

= .WILSO9N.—Introduction to the Study of Anglo-Mahom- 
medan Law. By Sir RoLAND KNYv&T WILSON, Bart., B. L.M.M, late . 


Reader in Indian Law to the University of Cambridge, author of “ Modern 
English Law." Demy 8vo, cloth gilt. Rs. 5-10. € [1594 


WOODROFFE.—The Law of Injunctions and Receivers. 
| - Being the Tagore Law Lectures, 1897. By J. G. WOODRGFFE, M.A , B.C. L., 
Bár..at-Law, Advccate of the High Court of Calcutta. ; 


- Vol. I. The Law of Injunctions. Royal 8vo, cloth. [Reprinting. * 
Nol. IT. The Law of Receivers. Royal Svo, clotb. Rs. lv (1993 








— A — — — — — a a — — — — — - ——— — — - — —— — - — — —— 





